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PREFACE TO THE NINTH EDITION. 


Ir having been considered advisable m _ the 
eighth edition of this work to omit from it the 
‘“Practice in Equity,” I seized the opportunity 
which was then afforded thereby of considerably 
enlarging the treatment of certain parts of the 
‘Principles of Equity,” and notably the chapters 
on the Administration of Assets, on Mortgages, 
and on Specific Performance, Injunction, and 
Partition; and I also treated at considerably 
greater length than had theretofore been done 
of the subject-matters comprised in the chapters 
on Trusts and Trustees, Suretyship, Partner- 
ship, and the Appropriation of Payments and 
of Securities. 

In the present edition, [ have maintained all 
these improvements, and- have also, to the best 
of my ability, incorporated in their appropriate 
places all the changes (some of them very con- 
siderable) which have been made by recent 
statutes in the accepted doctrines of Equity, and 
also all the principal developments of equitable 


vill PREFACE. 


principles which have resulted from the decisions 
of the courts,—being changes and developments 
since the publication of the eighth edition. And 
the great and increasing sale of the “ Principles 
of Equity.” has encouraged. me in my endeavours 
to make the present edition as complete and 
thorough as possible ; and ‘by economising space 
in other: places, I have’ contrived. to- find: room 
for; all the: new, matter. within the.same :number 
of; pages as in‘the eighth'‘edition, with but tio 
pages. added. - ou = 
eae, A. BROWN. 
.- 8 New Square, Lrnootn’s Inx, . 
November 1889. | 


PREFACE TO THE FIRST EDITION. 


Tuer Author, in the course of his studies for the 
Bar, made so many notes on the Principles of 
Equity and the cases in support of them, not 
only from his own private reading, but from the 
Lectures of that able and distinguished master, 
Mr. Birkbeck, the Lecturer on Equity Jurispru- 
dence, that it required but little trouble to re- 
east and mould them into the form of a book. 
Venturing to think that the work may prove 
useful, not only to the student but to the prac- 
titioner, he ventures with diffidence to submit 
the result of his labours to the consideration of 
the profession. 
EK. H. T. SNELL. 


5 Essex Court, TEMPLE, 
January 1868. 
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ADDENDA ET CORRIGENDA. 


Page 89, add the following :—“ Trust-Deeds (otherwise called, Deeds 
of Arrangement.) with creditors now require to be registered 
within seven days from the first execution thereof by the 
debtor or by any creditor (50 & 51 Vict. c. 57); and such 
deeds, where they affect lands, may also be registered at the 
Office of Land Registry (51 & 52 Vict. c. 51).” 

Page 99, foot-note (t): Add “ Doering v. Doering, 42 Ch. Div. 128.” 

Page 205, foot-note (0): For “Vict.” read “Will. JV.” 

Tage 310, foot-note (c): For “51 & 52 Vict. c. 59” read ‘‘51 & 52 
Vict. c. 62.” 

Page 368, foot-note (6): Add ‘‘and on app. 42 Ch. Div. 237.” 

Page 378, in 19th line from top: For ‘‘ received” read ‘‘ secured.” 

Puge 405% foot-note (¢): Add ‘‘But see Climpson v. Coles, 23 Q. B. 

65.” 


Page 445, foot-note (m): Add ‘ Gillett v. Gillctt, 14 P. D. 158.” 

Page 456, foot-note (z): Add ‘ But see Inve Dicon, Byram v. Tull, 
42 Ch. Div. 306.” 

Page 497, foot-note (b): Add “ Z/enderson-Roc v. Hitchins, 42 Ch. 

iv. 306.” 

Pages 502, 504, 505, & 507, add the following :—“ Under the Lunacy 
Acts Amendment Act, 1889 (52 & 53 Vict. c. 41), Firstly, in 
the case of lunatics so found, a committee of the estate (with- 
out a committee of the person) may be appointed (s. 48); and 
pending the appointment of a committce, temporary provision 
may be made, by order of a master in lunacy, for the neces- 
sary maintenance of the lunatic and his family out of any 
moneys or securities of the lunatic (s. 51); and no ancillary 
inquisition is now required, when the property of the lunatic 
in the ancillary jurisdiction does not exceed £2000 or £100 

per annum (s. 53); and Secondly, in the case of lunatics not 
so found, the Court of Lunacy may authorise any next friend 
of the lunatic (and either generally or for any particular case) 
to exercise any power or to do any act in relation to the pro- 

tty of the lunatic which a duly appointed committee could 
under the Lunacy Regulation Act, 1853, and amending Acts) 
exercise or do, whether with or without an order of the 
Court (s. §2); and when the lunatic has been received and is 
detained in an asylum, hospital, or licensed house under a 
reception-order (s. 2), and his whole property is under £200 
value, then if no relation of the lunatic will undertake the 
management of such property, the clerk of the Poor-Law 
Guardians or the relieving officer of the Union may (under 
an order of the County Court) deal with such property, by 
sale, realisation, or otherwise, as if the lunatic were dead and 
he (the clerk or relieving officer) were his 1 personal re- 
presentative, and may (under the like order) apply the pro- 
ceeds for the lunatio’s benefit or in reimbursing to the Poor- 
Law Authority the expenses of the lunatic’s maintenance 
8. §4), this power being additional to the more limited power 
mentioned on p. 507) conferred by s. 26 of the Act. 
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PRINCIPLES OF EQUITY. 


PART 1,—INTRODUCTOR Y, 


CHAPTER I. 
THE JURISDICTION IN EQUITY. 


EQUITY, in its most general sense, is that quality Wature and 
in the transactions of mankind which accords with he rarledio! 
natural justice, or with honesty and right, and which Rion in equity. 
is popularly said to arise ex e@quo et bono. But in its 

juridical sense, that is to say, as administered in thet 

courts, equity embraces a jurisdiction much less wide 

than the principles of natural justice; for there are 

many matters of natural justice which even the courts 

of equity leave wholly unprovided for, partly from the 
difficulty of framing any general rules to meet them, 

and partly from the doubtful policy of attempting to 

give a legal sanction to duties of so-called imperfect 
obligation, such as charity, gratitude, and kindness, 

In other words, a large portion of equity in its widest 

sense cannot be, at least is not, judicially enforced, 

but must be, or at least is in fact, left to the con- 

science of private individuals (a). 


(2) Green v. Lyon, 21 W. R. 830. 
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Definition of 
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Is then the equity which is administered in the 


to its courts the enforceable residue of natural equity? In 


. older 
The - 


@ sense, it is so; nevertheless it is necessary to dis- 
tinguish equity more accurately, having regard to the 
claims of the common law and of the statute law; for 
the common law was and is as much founded in 
natural justice as equity is; and again, the statute 
law or statutes of the realm, in numerous instances, 
embody and give legal sanction to the principles of 
natural equity. If therefore we bear in mind regard- 
ing natural justice, that a large portion of it is not 
enforced at all by any civil tribunals; that another 
large portion of it is, and always has been, enforced in 
the Queen’s Bench division and in the courts of Com- 
mon Law which were its predecessors, and that a still 
further part of it is, by virtue of the various statutes 
in that behalf, enforced in the Common Law and in 
the Equity divisions indifferently,—we are in a position 
to indicate, approximately, the province of equity 
. Strictly and properly so called,—scil. as being that 
portion of natural justice which is of a nature to be 


, judicially enforced, but which the courts of the Com- 
, mon Law omitted to enforce,—for reasons of a purely 


technical and formal character; and accordingly the 
, Court of Chancery undertook to supply the omission, 
‘being influenced thereto by considerations of what 
was right in substance and in conscience. And in 
fact, the distinction between Law and Equity (the 
_more it is examined by the student) will be found to 
be a distinction not so much of substance as of form, 
a distinction not of principle but of history ; and yet 
the distinction is a permanent one, and has not been 


materially affected even by the recent so-called fusion 
of the two. 


Before proceeding further, the student must endea- 


equity sated. vour to understand, with their proper limitations, the 


vague and inaccurate definitions or rather descriptions 
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of equity, with which the text-writers (chiefly the 
earlier ones) abound. Thus, one writer says that it 
is the duty of equity “to correct or mitigate the rigour, 
“and what, in a proper sense, may-be termed the in- 
“justice, of the common law.” Another holds that 
“equity is a judicial interpretation of laws, which, 
“ pre-supposing the legislature to have intended what is 
“just and right, pursues and effectuates that intention.” 
And Lord Bacon lays it down, “ Habeant similiter 
“Curie Pretorie potestatem tam subveniendi contra 
“rigorem legis quam supplendi defectum legrs,’—which, 
being interpreted, means,—‘ In like manner, let the 
“courts of the Lord Chancellor have the power both 
“of relieving against the rigour, and of supplying the 
“defects, of the common law,’—nevertheless, the same 
learned philosopher and jurist on the solemn occasion 
of his accepting the office of Chancellor, said that 
Chancery was ordained to supply the law, not to sub- 
vert the law. 


Now these definitions of equity are good (at least The older 
as descriptions of equity), so far as they go. In the saute 
early history of English equity jarispradence, there was 
much to justify them. The courts of equity were not 
then bound by definite rules; but the early Chancel- 
lors acted on principles of good conscience and natural 
justice, without much external guidance of any sort; 
they were gentlemen the most learned, experienced, 
and capable; and (for the most part) were deeply im- 
bued with religion and the spirit of justice; their con- 
sciences supplied the place of the definite rules which 
had not then been made or settled; and if they had 
not assumed to themselves (as representing the fountain 
of justice) the necessary powers in these respects, the 
English equity system would never have acquired its 
present influence for good, or even have come into 
existence at all. 
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But however indefinite the rules of equity may have 
. been in these more ancient times, there can be no 


a "doubt that the definitions (or descriptions) cited above 


ee would not sufficiently express ‘the extent or character 


dents. 


a. Modes of 
interpreting 
: mae 
n equi 

at lew. 


of equity at the present day. They would, in fact, 
mislead as definitions, and be inaccurate as descriptions, 
of modern equity. For a court of equity is now bound 
by settled rules as completely as a court of common 
law. All cases are decided upon fixed principles; and 
courts of equity have, as regards these principles of 
decision, no more discretionary power than courts of 
common law, but decide new cases by the principles 
of former cases, enlarging the operation or the applica- 
tion of those principles, but not altering the principles 
themselves (J). And again, a court of equity, it is 
said, determines according to the spirit of the rule, 
and not according to the strictness of the letter; but 
so also does a court of law. Loth, for instance, are 
equally bound by, and equally profess to interpret, 
laws according to their true intent. There is not a 
single rule of interpreting laws, there is not even a 
single rule of evidence, that is not equally used by the 
judges in both the Queen’s Bench and the Chancery 
divisions; the distinction, e.g. taken in Mr. Austin’s 


' Jurisprudence between the ratio legis (1.¢., the principle 


of a statute) and the ratio decidendi (i.¢., the principle 
of a decided case), is strictly acted upon in both 
divisions, the ratio decidendi being alone considered of 
weight in interpreting and in applying decided cases ; 
and as regards the interpretation of the statute law, 
the words of the statute, being clear, are alone regarded, 
and the ratio legis or so-called “equity of the statute” 
receives in such case no weight at all, but is considered 
(for whatever weight it has), together with other in- 


(b) Bond v. Hopkins, 1 Sch. & Lef. 428, 429; and see 3 Black. 
432. 
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dicta of interpretation, if (and only if) the words of the 
statute in themselves are not clear (c). 


Having thus indicated generally the nature and the 
province of equity, it remains to trace the origin of 
the distinction in England between common law and 
equity,—-a distinction which is not without its parallel 
in the systems of jurisprudence of other countries also. 


It is a well-known fact that, during the Anglo~ Origin of the 
Saxon and early Norman periods of English history, = 
the principles of the civiL law were familiar to the 
clergy, the great repositories of learning in early times ; 
and that the clergy, being in those days the expounders 
and administrators of the law, imported into their 
decisions or expositions of it many of the principles, 
and much also of the practice, of the Roman law (d). 
And early in the twelfth century, shortly after the 
discovery of the Pandects, schools for the study of the 
Roman, 1.4, civil law, were established in England; ey., 
the school of Irnerius at Oxford. The familiar study of 
the civil law would, but for the untoward circumstances 
hereinafter mentioned, have gone far to obviate the 
necessity for any distinction between the jurisdic- 
tions of equity and of common law in England, and in| 
this precise way, viz., the Roman law itself had from | 
natural causes developed in the course of its history 
the like distinction, and had afterwards invented and 
effectively applied a method for abolishing, and had in 
fact abolished, the distinction. So that the English 
law had merely to receive instruction from the Roman 
law, in order to forestall the growth of the distinction ; 
but various circumstances from time to time prevented 
the complete incorporation of the principles and prac- 
tice of the Roman Jaw into the English law. And in 


(c) Heydon's case, 3 Rep. 7; Ex parte Griffith, in re Wilcozm, 
Ch. Div. 69; Salmon v. Duncombe, 11 App. Ca. 627; Dwarris on 
Statutes, 2d ed., 563. 

(d) « Sp. 16. 


of 
separation be- 
tween the tw 
systems, — 
common law 
and equity. 
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point of fact, the English law, it will be found, probably 
from being left to its own natural genius, has pur- 
sued a course remarkably analogous to the Roman law 
in its historical development; that is to say, it first 
developed the distinction between Jaw and equity, and 


| it eventually invented, and has successfully applied, a 
‘method for abolishing that distinction,—in the common 


(fusion of the two in one administrator. 


. It has been already stated, that the principles of 


; the common law are founded in reason and equity; so 


long therefore as the common law was in the course of 
its formation, it was capable not only of being extended 
to new cases which fell within the spirit of the exist- 
ing law, but also of having the principles of equity 
applied generally by the judges wherever the circum- 
stances called for the application of these principles. 
But in the course of time, and apparently at a very 
early time, the common law appears to have completed 
lits development, and to have become to a great extent 
‘a jus strictum, a system positive and inflexible, and 
‘one which was unable to accommodate itself to the 
lexigencies of a larger world than the school in which 
it had been formed (ce). 


2. TheRoman 2, The Roman law, on the other hand, was not 


6- 
f 


capable of very easy or of very general application ; 

laws governing the tenure of land in England 
were founded on feudal principles, and involved dis- 
tinctions, which, although not altogether alien to the 
doctrines of the Roman law, were most inadequately 
expressed therein. Moreover the Roman law, even 
with its limited applicability, received from temporary 
and at: first sight regrettable occasions a severe and 
lasting check in England. For it appears, judging at 
least from the current histories, that in the reign of 





(¢) t Sp. 321, 322. : 
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Edward III. the court of Rome had become odious to 

the English king and people; and that the very name 

of the Roman law was the object of aversion; and at 

all events, in the next following reign of Richard II., ' 
the barons protested that they never would suffer the 

kingdom to be governed by the Roman law, and the ‘ 
judges prohibited it from being any longer cited (at : 
least, as of authority) in the common law tribunals (/). 
And of course this discouragement of the Roman law 

operated to aggravate the already positive and inflex- 

ible character of the common law,—an inflexibility 

which was still further aggravated and perpetuated (at 

least, for centuries) by the next following cause of the 

separation between law and equity. 


3. Notwithstanding the obstacles aforesaid, the 3. 
courts of common law might have become much more 
useful than they in fact did, had they not adopted an common law 
inflexible, inelastic, and cramping system of procedure. inflexible than 
To the adoption of this inflexible procedure may bejthe principles 
proximately attributed, though concurrently with co common 
other causes noticed above, the eventual rise and! ~ 
rapid progress of the Court of Chancery as a separate | 
jurisdiction. For it must be known that, according to 
the common law, every species of civil wrong was 
supposed to fall within some particular class, and 
for every such class of wrong an appropriate remedy 
existed, The remedy in question assumed the form 
of a writ or BREVE; and the writ or breve was the first 
step in every action. Thus, if a man had suffered an 
injury, it was not competent for him to bring to the 
notice of a court of law the facts of his case in a 
simple and natural manner by merely stating them, 
and leaving the court to say whether upon the facts 
stated the case was one deserving of redress; but he 
had first to determine within what class of wrong his 


IN EQUITY. = 


case fell, and then to apply for the appropriate remedy 
or writ. The evil effects of this system of procedure 
showed themselves in a twofold way :— 


(a.) Even where the facts were such as to bring the 
alleged wrong within some one of the classes recognised 
at the common law, the suitor was exposed to the risk 
of selecting the improper writ, and merely on that 
account failing in his action. This technical stum- 
bling in limine, although from time to time relieved by 
subsequent legislation, continued to be a fertile source 
of injustice until the Common Law Procedure Act of 
11852 (15 & 16 Vict. cap. 76, sec. 3) enacted that it 
‘should not be necessary for a plaintiff to mention any 
‘form of action in his writ of summons 


(6.) Another evil of the ancient system of procedure 
was, that if the alleged wrong did not fall within any 
recognised class of writ, the plaintiff was absolutely 
‘without any remedy at all. The writ was inflexible 
land not capable of adaptation. This second evil 
appears to have been very early felt; for in the 13 
Edw. J. a remedy was attempted for it. 


4. At that time the writ for commencing actions 
at law was an original writ issuing out of the Chan- 
cery, and the drawing up of these writs was a part 
of the business of the clerks in Chancery, The 
remedy that was attempted was to give a larger dis- 
eretion to the clerks in Chancery in the framing of 
these original writs. It was accordingly enacted by the 
statute “In Consimili Casu,” 13 Edw. I. stat. 1, cap. 
24, that “whensoever from henceforth it shall fortune 
“in the.Chancery that in one case a writ is found, 
“and in like case falling under like law and requiring 
“izke remedy none is found, the clerks of the Chan- 


Sharved v. N. W.R. Co., 4 Exch. Rep. 580. 
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“cery shall agree in making the writ, or the plaintiff 
“may adjourn it until the next Parliament; and the 
“cases in which the clerks cannot agree are to be 
“written and refefred by them unto the next Parlia- 
“ment, and by agreement of men learned in the law 
“a writ is to be made, lest it should happen that the 
“court should long time fail to minister justice unto 
“complainant.” But this enactment proved wholly 
inadequate as a remedy for the evil complained of, and 
in this precise way, viz.:— 


(aa.) The judges of the common law courts assumed, 
and very properly assumed, to decide on the validity 
of the writs as adapted by the clerks in Chancery (A) 
—many of which adaptations were no doubt both 
clumsy and impractical, and so lengthy and verbose’ 
as to render the writ or breve a misnomer.; and the! 
common law judges refused to recognise them in very’ 
many instances. 


(bb.) The progress of society and of civilisation, by 
giving rise to novel and unusual circumstances, in- 
creased the difficulty which the clerks in Chancery 
experienced in adapting new cases to old forms; 
and, no doubt, their well-meant efforts only further 
aggravated the common law judges. This occasion of 
difficulty was of course destined also to go on in- 
creasing. And further, in addition to new forms of 
action, new forms of defence also arose, for which no 
provision had been made (7), and which necessarily 
therefore could not be entertained by the courts of 
common law (j). 


5. When the common law judges, therefore, eithe §, The veal 
could not or would not grant relief, the only course direction ofthe 


(kh) 1 Sp. 325. 
(2) ¢ 8p. 325. 
(7) See 17 & 18 Vict. ¢. 125, s. 83. 


10 THE JURISDICTION IN EQUITY. 


open to suitors was to petition the King in Parliament 
of Parliament, 
personally in- (2... in his Council); and the sovereign thereupon re- 
lengthy st ferred the matter to the “keeper of his conscience,” 
w.1ll. the Chancellor; and ultimately, in the reign of Edward 
III., the Chancellor came to be recognised as a per- 
manent judge, and the Court of Chancery as a per- 
manent jurisdiction, distinct from the judges and from 
the courts of the common law, and empowered to give 
relief m cases which required extraordinary relief. 
Ordinance of The last mentioned King, by an ordinance in the 
i lisa twenty-second year of his reign, referred all such 
“of grace.” matters as were “of grace” to the Chancellor or 
Keeper of the Great Seal (4); and from that time, 
suits by petition or bill, without any preliminary writ, 
became the common course of procedure before the 
Chancellor, 2.¢., in the Court of Chancery. On this bill 
or petition being presented, it was at once looked into 
by the Chancellor, and if the Chancellor thought that 
the case called for extraordinary relief, a writ called 
a writ of subpena, was issued by command of the 
Chancellor, in the name of the King, summoning the 
defendant to appear before the Chancery to ANSWER the 
complaint, and to abide by the order of the court. The 
personal examination of this bill or petition by the 
‘Chancellor was afterwards dispensed with, the signa- 
ture of counsel to the bill or petition being accepted 
as a guarantee that the case was a proper one, sufficient 
-to authorise the immediate issue of the writ of sub- 
poena (/). Subsequently to and in consequence of the 
Chancery Jurisdiction Act, 1852 (15 & 16 Vict. c. 
86), the writ of subpcena to appear to and answer the 
complaint was superseded, and was replaced by a mere 
indorsement to the like effect on the copy of the bill 
served on the defendant. 


(t) 1 Sp. 337. 
(2) Langdell’s Summary of Equity Pleading. 
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Iz 


By and in consequence of the Judicature Acts, The modern 


1873-84, and the rules and orders from time to time 
made thereunder, law and equity have in substance 
and effect been fused into one system, and a uniform 
system of procedure in the Chancery division, and in 
the Queen’s Bench division, has been introduced and 
become established. The particular steps in that new 
procedure will be found detailed in the Books of Practice 
(m); it.is sufficient to mention here, in order to com- 
plete the historical outline of the origin and full de- 
velopment of the Jurisdiction in Equity given above, 
that an action (as it is now called) in the Chancery 
division of the High Court is now commenced, 4s in 
the Queen’s Bench division, by issuing a writ, which 
writ is, however, now of the most flexible character, 
and capable of expressing every form of possible claim ; 
and then the writ may or may not be (but usually is) 
followed up by a statement of claim on the part of the 
plaintiff, such statement of claim corresponding (except- 
ing in, for the present, immaterial respects) with the 
old bill or petition to the Lord Chancellor, and being 
as heretofore the first pleading properly so called on 
the part of the plaintiff in an action, and being also of 
an even more elastic character than the writ. 


Prior to the Judicature Acts, 1873-8 7, it was 
usual, in treatises on equity, to classify the various sub- 5 
ject-matters falling within the jurisdiction of equity 
by relation to the common law, and accordingly to sub- 
divide the jurisdiction by arranging these variousy¢ 
subject-matters under three heads, viz., the exclusive, 


Classification 
of equity 
jurisdiction, — 
prior to, and 
so far also as 
rai by, 
he Supreme 
Court of Judi- 
cature Act, 


the concurrent, and the auxiliary jurisdictions in equity. i: 


However, now by the Supreme Court of Judicature 
Act, 1873, it is enacted, that in every civil cause or 
matter, law and equity shall be administered con- 


(m) See Brown's Practice ; Indermaur’s Practice ; Wilson's Practice ; 
and the Annual Practice. 
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currently ; that each division of the High Court and 
the judges thereof shall have, and shail exercise, all 
the jurisdiction of the other divisions or of the judges 
thereof, in addition to their own original or proper 
jurisdiction ; and that where there is any conflict or 
variance between the rules of equity and the rules of 
the common law, the rules of equity shall prevail (7). 
But by the 34th section of the Judicature Act, 1873, 
it is expressly enacted that there shall be assigned 
(subject to the general provisions of the Act) to the 
Chancery division (besides other matters not material 
to specify) all causes and matters for any of the pur- 
poses specified in the now stating section, and being 
the following various matters, that is to say,— 


1, The administration of the estates of deceased 
persons ; 

2. The dissolution of partnerships, and the taking 
of partnership and other accounts ; 

3. The redemption and foreclosure of mortgages ; 

4. The raising of portions and other charges on 

land ; 

. The sale and distribution of the proceeds of 

pfoperty subject to any lien or charge ; 

The execution of trusts, charitable and private ; 

. The rectification, the setting aside, and the can- 
cellation of deeds and other written instru- 
ments ; 

8. The specific performance of contracts between 
vendors and purchasers of real estate, includ- 
ing contracts for leases ; 

9. The partition or sale of real estates; and 

10. The wardship of infants, and the care of infants’ 
estates. 


UA uw 


The effect, therefore, of the Judicature Acts is, 


(nm) 36 & 37 Vict. c. 66. an. 24, 25; and see Newdigging Co. v. drm- 
5 43 Ch. Div. 310; Le Grange v. M‘ Andrew, 4Q. B. D, 2t1. 
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nominally, to put an end to the exclusive jurisdiction, 
as such, of the Court of Chancery, and to render that 
jurisdiction concurrent in all cases; but the effect 
of it practically, is to retain as exclusive all that part 
of the jurisdiction which was originally exclusive ; on 
the other hand, the effect of these Acts, as regards the 
auciliary jurisdiction of Chancery, is to abolish that: 
jurisdiction altogether, both nominally and practically, 
——scil. because the suitor in the Queen’s Bench division ; 
now no longer needs the aid (auxilium) of the Chancery | 
division for the proper and effective conduct of his: 
action in the Queen’s Bench division. 


Prior to the abolition of the threefold distinction I. The origin- 

aforesaid, the EXCLUSIVE jurisdiction of equity (and 
which must now be distinguished as the originally 
exclusive jurisdiction of equity) extended to and 
embraced all those matters above specified which 
the Judicature Acts have assigned exclusively to the 
Chancery division, being generally all matters capable 
of being judicially enforced, but for which no forms 
of action were originally available at law. 


Furthermore, equity always had, even before the:II, The origin- 
Judicature Acts, and of course still has, a CONCURRENT) 
jurisdiction with the courts of common law in every} 
legal matter where no complete relief could or can be! 
obtained at law except by circuity of action, or by 
multiplicity of suits, and complete relief could and can 
be given in equity in one and the same action. 


Nota bene, the distinction between matters which The old dis- 
were and are respectively within the originally exclu- 
sive jurisdiction and the originally concurrent jurisdic- 
tion of equity is still one of vital importance,— it being | 
equitable rights and remedies properly so called that are Fespereaase ok 
enforced and applied in the originally exclusive juris- 
diction, while it is legal rights and remedies that are 
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enforced and applied in the originally concurrent juris- 
diction; and the principles of equity differ very mate~ 
rially (as will hereafter be shown) according as it is 
sought to apply them to the one or to the other of 
these two groups of rights and remedies (0). 


en now, The now OBSOLETE auxiliary jurisdiction of equity 
liary jurisdic. ;was a jurisdiction which equity assumed in certain 
ais ‘eases to exercise in favour of litigants in the courts 
of common law, in aid of the assertion of their legal 
rights in such courts, where they had an equitable 
. title to such aid, and the courts of law did not them- 
selves recognise such equitable title, or could not or 
would not afford such aid. The kind of aid which 
equity afforded in such cases was principally in the 
matter of the’ discovery of title-deeds and other evi- 
dences of the alleged rights of the litigants——and 
this is a species of aid which the litigants (first 
becoming actual litigants) may now obtain from the 
Queen’s Bench division itself, provided always they 
might formerly have obtained it in. equity, but not 
otherwise. 


It follows from these considerations, that the 
ancient threefold distinction of equity into the ex- 
clusive, the concurrent, and the auxiliary jurisdic- 
tions, is still attended with too many consequences 
in law to be thrown over lightly; and it is accord- 
ingly retained in this edition of “The Principles of 
Equity.” Its retention cannot mislead the student 
who peruses this Introductory Chapter; and the utili- 
ties which flow from its retention are very many, as 
will in due course appear. 





(0) Blake v. Gale, 31 Ch. Div. 196; Andrews v. Barnes, 39 Ch. 
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CHAPTER II. 
THE MAXIMS OF EQUITY. 


EQUITY is pre-eminently a science; and, like geometry 
or any other science, it starts with and assumes certain 
maxims, which are supposed to embody and to express 
the fundamental notions or the postulates of the science. 
A common element of equity pervades each of the 
maxims, which sometimes gives them the appearance 
of running into each other; but with a little practice 
they are readily distinguishable; and it is, highly 
necessary to keep the distinctions between them clear. 
The maxims peculiar to equity are the eleven follow- 


ng :- 


1. Equity will not, by reason of a merely technical Maxims of 
defect, suffer a wrong to be without a remedy, “1: 

2. Equity follows the law,— Aquitas sequitur 
legem. 

3. Where there are equal equities, the first in time 
shall prevail. 

4. Where there is equal equity, the law must pre- 
vail, 

5. He who seeks equity must do equity. 

6. He who comes into equity must come with clean 
hands. 

7. Delay defeats equities—Vigilantibus non dor- 
mientibus, equitas subvenit. 

8. Equality is equity. 

9. Equity looks to the intent rather than to the 
form. 


10. Equity looks on that as done which ought to 


THE MAXIMS OF EQUITY. 


_have been done, or which has been agreed or 
directed to be done; and 

1. Equity imputes an menor to fulfil an obli- 
gation. 


And to these eleven maxims may be added a fur- 
ther or twelfth maxim, relating, however, to the pro- 
cedure in a court of equity, and not to the principles 
themselves of equity, viz..— 


12, Equity acts in personam. 


uitywill 1. Hgutty will not, by reason of a merely technical 

net ne hi defect, suffer a wrong to be without a remedy.—It will 

pga atid be evident that this maxim is at the foundation of a 

wrong without large proportion of equity jurisprudence, so far as that 
# remedy. 

jurisprudence aims at supplying the defects which at 

one time existed in the common law. For example, 

an outstanding dry legal term prior in date to the plain- 

tiff’s title to an estate, although it was a merely tech- 

nical objection, yet it would at law prior to the Satis- 

fied Terms Act, 1845, have prevented the plaintiff from 

recovering in ejectment; but the courts of equity in- 

terposed and put the term out of the plaintiff’s way, 

and even permitted him by means of an “ ejectment- 

bill,” as it was called, to recover the very possession of 

the land itself without regard to the term. Similarly, 

in the case of a mortgagor seeking to recover an estate 

or rent, the fact of the legal estate being in the mort- 

gagee, which was a fatal defdot at law, was no impedi- 

ment in equity; and under the Judicature Act, 1873, 

sect. 25, sub-sect. 5, the rule of equity in this respect 

is now made the rule at law also. This first maxim 

must, however, be understood with the following 

limitations, that is to say, it must be understood 

as referring to rights which are capable of being 

judicially enforced, and the enforcement of which 

would not occasion a greater detriment or incon- 
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venience to the public than would result from leaving 
them to be disposed of in foro conscientie ; and further, 
it must always be remembered that many real wrongs 
are not remediable at all, either at law or in equity, 
as being damnum sine injurid (a); also, that a still | 
larger class of apparent wrongs are not wrongs at all, | 
excepting in the imagination of the suitor; of course, 
the maxim does not apply to such. 


Meee 


2. Equity follows the law.—This maxim has two 2: Equity fol- 
principal applications, viz. :— owas the law. 


(a.) In its originally concurrent jurisdiction, that is 
to say, as regards legal estates rights and interests, 
equity was and is strictly bound by the rules of law, 
and had and has no discretion to deviate from them. 


(6.) In its originally exclusive jurisdiction (including 
for this purpose its originally but now obsolete auvxi- 
liary jurisdiction also), that is to say, as regards equit- 
able estates rights and interests, equity, although not | 
strictly speaking bownd by the rules of law, yet acted 
and acts in analogy to these rules, wherever an analogy 

exists. 


(a). Thus, as regards legal estates, it is well settled (a.) Originally 
that equity follows the law as regards all the canons jerisdiction : 
of descent, ¢.g., as regards the rule of primogeniture, 
although that rule, in any particular instance in which of descent 
it is 60 followed, may be productive of the greatest salad 
hardship towards the younger members of a family, 
by leaving them, for example, without any sort of 
provision, while the eldest son may be in affluence. 

These accidental circumstances create in themselves, 
no equitable right or equity in favour of the youngest’ 
son against the eldest, and do not of themselves de- 





(a) Day v. Brownrigg, 10 Ch. Div. 294, per James, L.J., at p. 305. 
B 
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mand the interposition of a court of equity ; fora court 
of equity cannot subvert ‘‘the law.” And even where 
Following the the circumstances of the case are such as to be suffi- 
i ara cient to create an equity, then even there a court of 
same time equity never does break through a rule of law, or 
effect. refuse to recognise it, because it has no power and no 
discretion in the matter; but while recognising the 
‘rule of law, and even founding upon it and maintain- 
ling it, a court of equity will in a proper case get 
round about, avoid, or obviate it. For example, if an 
eldest son should prevent his father from executing a 
proposed will devising one estate to a younger brother, 
by promising to convey such estate to such younger 
brother, and that estate should accordingly descend 
at law to the eldest son as a consequence’ flowing from 
his promise, which was the cause, a court of equity would 
interpose and say,—‘‘ True it is, you (the eldest son) 
“have the estate at law, in other words, the legal 
“ estate; that we don’t deny or interfere with: but 
“precisely because you have it, you will make a con- 
“‘ venient trustee of it for your younger brother, who 
“(in our opinion) is equitably entitled to it, scil. be- 
“ cause, but for your promise, he would have had it.” 


Lofusv. Maw Thus in Loffus v. Maw (6), where a testator in ad- 
vanced years and in ill-health induced the plaintiff 
the law. his niece to reside with him as his housekeeper, on 
the verbal representation that he had left her certain 
property by his will, which in fact he had prepared 
and executed, but subsequently by a codicil revoked,— 
The court directed that the trusts of the will in favour 
of the niece should be performed; and held, that in 
cases of this kind, a representation that property is 
given, even though by a revocable instrument, is binding, 
where the person to whom the representation is made 
has acted upon the faith of it to his or her detriment ; 


(6) 3 Giff. 592. 
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and that it is the law of the court, grownded on such 

detriment, that makes it binding; and that it does not 

matter that the represented mode of gift is of an 

essentially revocable character. There is here no set- 

ting aside of law; but there is the like avoiding of law, 

as in the former case. In other words, the complete 

legal conveyance effected by the operative testamentary : 
document was left to subsist unaffected, but to subsist 

subject to the contract in favour of the niece, upon the 

ground that the testator had already, during his lifetime; 
and to the extent of that contract, fettered his own! 
otherwise free power of devise (c). It is true, this 
decision in Loffus v. Maw has been recently very much 
criticised, ¢ g ®¥khe House of Lordsin thecase of Alderson 
v. Maddison ( ye” still the principle which it illustrates 
is not affected by that criticism, being the principle 
that the representation, in order to be binding, must 
amount to a contract, and therefore, where it does not 
amount to a contract, but is merely a representation of 
intention not amounting to a promise, it is not binding, 
and will not be regarded by a court of equity as a 
sufficient ground for avoiding the legal effect of the 
document. 


(v.) As regards equitable estates, it may be men- (b.) Originally 
tioned (but only briefly in this place, as the matter 


will be fully considered in the next following chapter), ° 
that in construing the words of limitation of trust iron 
estates in deeds and wills, at least where the trust Esta ex cGu 


estate is executed, and in some cases even where it is *” 
executory, a court of equity follows the rule of law 
called the rule in Shelley’s case, and also observes all 
the other rules of law for the construction of the words 


(c) See also Coverdale v. Lastwood, L, R. 15 Eq. 121 ; Coles v. Pu- 
Kington, L. R. 19 Eq. 174. 
_(d) 8 App. Ca. 467, reported in the courts below in 5 Exch. D. 293, 
and 7 Q. B. D. 174; and see Hammersley v. De Biel, 12 Cl. & Fin. 45 ; 
and distinguish Jorden v. Money, 5 Ho. Lo. Ca. 185. . 
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The Statutes 
of Limitation. 
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of limitation of legal estates. But where the trust 
estate is executory only, and the court sees an intention 
to exclude the rules of law in the construction of the 
words of limitation, then, and in that case, the court 
carries out the intention in analogy to the rules of 
law, but not in servile obedience to them, where such 
obedience would defeat the execution of the intention. 


(a. and b.) And as regards both legal and equit- 
able estates, we may refer to the manner in which 
deals with the statutes of limitation for actions 

and suits. Thus, while the old statutes of limitation 
were in their terms applicable to courts of law only, 
nevertheless equity acted upon them by analogy, and 
in general refused relief where the statutes would have 
been a bar; and now the modern statutes of limitation 
(3 & 4 Will. IV. c. 27, and 37 & 38 Vict. c. 57) are 
in their very terms applicable to courts of law and of 
equity indifferently. Apart, however, from any such 
statutes, and for reasons of its own, equity always dis- 
countenanced laches, and held that laches (where it 
existed) was as valid a defence as the positive bar of time 
at law. Thus, in cases of equitable title to land, equity 
required and still requires relief to be sought within 
the same period in which an ejectment would lie at 
law (e¢); and in cases of personal claims, it also re- 
quired and still requires relief to be sought within the 
period prescribed for personal suits of a like nature 
(f/f); but equity goes even further than law in this 
respect, and upon the ground of laches applies an even 
stricter rule; for while there are no cases in which 
equity gives relief where the statutes would be a bar 
at law, yet there are many cases (sci/. within the 
originally exclusive jurisdiction of equity) where the 


(e) Beckford v. Wade, 17 Ves. 99. 

(f) Knox v. Gye, L. R. 5 H. L, 656; 21 Jac. I. c. 16; 9 Geo. IV. 
©. 143 19 & 20 Vict. c. 97 (simple contract claims); 3 & 4 Will. IV. 
© 42 (epecialty contract claims). 
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statutes would not be a bar at law, in which equity 

will notwithstanding refuse relief (g). In other words, 

the rule of equity regarding the statutes of limitation 

may be stated thus,—that in its originally exclusive 

jurisdiction equity never exceeds, although, for reasons 

of its own (such as laches, &c.), it often stops a long 

way short of or within, the limit of time prescribed at 

law; and that, in its originally concurrent jurisdiction, 

equity never either exceeds or abridges the limit of! 
time prescribed at law (h),—equity in its originally 

concurrent jurisdiction being a slave to law, and in 

its originally exclusive jurisdiction being free (within 

the limits of law) to give weight to considerations of 
its own. But nota bene, that time runs both at law 

and in equity from the discovery of the fraud (where 
the action is grounded on fraud), and not from the 
perpetration of the fraud (1). 


3. Qui prior est tempore, potior est jure.— Where the 3. Qui prior est 
equities are equal, the first in time shall prevail. stil ig = 
This maxim has been sometimes understood as mean- 
ing, that as between persons having only equitable 
interests, Qui prior est tempore, pottor est jure,—a 
proposition far from being true (7); for the true Truestatement 
meaning of the maxim is, that, as between persons ™ ™* 
having only equitable interests, if such equities are in 
all other respects equal, then Qui prior est tempore, 
potior est jure ; in other words, in a contest between | 
persons having only equitable interests, priority of; 
time is the ground of preference last resorted to; 1.¢., 

a court of equity will not prefer one to the other on' 


(g) See De Busache v. Alt, 8 Ch. Div. 2861, at pp. 306, 312; and 
rhe v. Gale, 31 Ch. Div. 196; and consider Andrews v. Barnes, 39 

h. Div. 133. 

(A) Pullood v. Fullwood, 9 Ch. Div. 176; and see also In re Mad- 
dever, Three Towns v. Maddever, 27 Ch. Div. 633. 

(3) 3 & 4 Will. IV. oc. 27, 8. 26; Gibbs v. Guild, 8 Q. B. D. 296; 9 
Q. B. D. 59; and Jn re Crossley, Munns v. Burn, 35 Ch. Div. 266. 

(jf) Loveridge v. Cooper, 3 Russ. 30. 
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the mere ground of priority of time, until it finds, 
on an examination of their relative merits, that there 
is no other sufficient ground of preference between 
them (%), Thus where A., B., C., three vendors en- 
titled in common to a piece of land, sold the land to 

_D.; and on the day for completion of the purchase, 
executed the deed of conveyance to D., in the body of 
which the payment of the entire purchase-money was 
acknowledged by A. and B., and also by C.; and A. 
and B. and also C. severally also signed receipts en- 
dorsed on the deed of conveyance for their respective 
purchase-moneys; and thereupon C. (although in fact 
he had not been paid his proportion of the purchase- 
money) negligently let D. take away the deed of con- 
veyance (together with the other deeds) in his bag, and 
D. the same afternoon deposited the deeds with his 
bankers,—the court held, that as between the bankers 
(equitable mortgagees by deposit) and OC. (unpaid 
vendor having equitable lien), the bankers, although 
second in date, were first in right, because of C.’s 
“negligence (J); and it has now been expressly provided 
by the Conveyancing Act, 1881, 8. 56 (m), that either 
the acknowledgment of the receipt contained in the 
body of the deed, or the endorsement of such receipt 
duly signed on the back of the deed, shall sufficiently 
protect even at law the subsequent purchaser or 
mortgagee as against the lien of any unpaid vendor 
who hag executed the deed or signed the endorsed 
receipt, scil. when he has no actual notice that the 
purchase-money is in fact unpaid. 


4, Wherethere. 4. : 
‘ : bape a 4. Where there is equal equity, the law must pre 


¥ 


(k) Rice v. Rice, 2 Drew. 73. And see Spencer v. Clarke, 9 Ch. Div. 
137; Pilgrem v. Pilgrem, 18 Ch. Div. 93 ; Gordon v. James, 30 Ch. Div. 
249; National Provincial Bank v. Jackson, 33 Ch. Div. 1. 

{t) Rie v. Rice, 2 Drew. 73; and see Hunter v. Walters, L. R. 7 
Ch. App. 75; Farrand v. Yorkshire Bank, 40 Ch. Div. 182; and 
disting. National Provincial Bank v. Jackeon, 33 Ch. Div. 1. 

(ms) 44 & 45 Vict. 6. 41. 
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vail.—This maxim may be thus explained: If the the law 
defendant has a claim to the passive protection of a iio 
court of equity, and his claim is equal to the claim 
which the plaintiff has to call for the active aid of the 
court, in such a case the court will do simply nothing, 
and accordingly the defendant who has the legal 
estate will prevail. Thus, in the case of Thorndike v. 
Hunt (n), where the trustee of a sum of stock for T.,. 
in pursuance of an order of the court made in a suit 
instituted by his cestui que trust T., transferred what 
purported to be T.’s trust-funds into court, and the 
funds were thereafter treated as belonging to T.’s estate, 
and the legal estate, therefore, vested in the Accountant- 
General (now Paymaster-General), for the purposes of 
T.’s trust; and it afterwards appeared that the trustee 
had provided himself with the means of paying T.’s 
fund into court by fraudulently misappropriating 
funds which he held in trust for another cestui que 
trust B.,—upon the question whether B. had a right 
to follow the money into court as against T.’s estate, 
the court held that B. had no such right, and that for 
the following reason, namely, that B.’s right or equity 
to follow the money was no greater than T.’s nght 
to retain it; and that the circumstance of the legal 
title being held for T. was sufficient to create a prefer- 
ence in. favour of T. as against B.; and this decision 
has been upheld in the recent case of Taylor v. 
Blakelock (0). But nota bene, the legal title, in order ° 
to confer this protection, must in such cases be an 
absolutely complete (and not a merely inchoate) legal 


title (p). 








The third and fourth maxims find their principal 


(n) Thorndike v. Hunt, 3 De G. & Jo. 563; see also Stackhouse v. 
aid (Countess), 1 J. & H. 721; Fraser v. Murdoch, 6 App. Ca. 855 3 

Newman v. Newman, 28 Ch. el 674. 

(0) aa Ch. Div. 560. 

(p) Roots v. Welliamson, 38 Ch. Div. 485, distinguishing Dodds v. 
Hills, 2 Hem. & Mil. 424. 
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application in cases where a defendant sets up the 
defence that he has purchased for valuable considera- 
tion without notice of the plaintiff’s adverse title ; 
and it is proposed therefore -to direct the attention 
of the student to the various cases in which that 
defence may or may not be made available; and this 
will be most conveniently effected by means of a series 
of rules. 


Rule 1. Where the defendant who sets up the de- 
fence has the legal estate, or even the best right to call 
for the legal estate, a court of equity will grant no 
relief against him. 


Nothing can be clearer than the general rule, that a 
purchaser for valuable consideration, without notice of 
@ prior equitable right, obtaining the legal estate at the 
time of his purchase, is entitled to priority in equity as 
well as at law, according to the fourth maxim, Where 
the equities are equal the law must prevail. Thus if 
A., the owner of an estate, contracts with B. to sell it 
to him, and B. pays a part of the purchase-money, but 
the conveyance to him is not actually executed; and 
then A., after this contract of sale with B., makes an 
absolute sale and conveyance of the legal estate to C., 
who purchases it for valuable consideration without 
notice of B.’s claim; here, as C. has the legal estate 
in him, and has besides purchased bond fide for value 
without notice, and his equity to retain the estate is 
equal to B.’s right to enforce his equitable claim to 
it, therefore the court of equity refuses to give B. any 
relief as against C. 


a, Where pur- Not only, however, will a purchaser .for valuable 


consideration without notice who obtains the legal 
estate at the time of his purchase be protected, but 
such a purchaser who has not obtained the legal estate 
at the time may protect himself by subsequently get- 
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ting in the outstanding legal estate, so long as he does 
not by that act become a party to a breach of trust (q) ; 
because, as the equities of both parties are equal, there — 
is no reason why such a.purchaser should be deprived 
of the advantage which he subsequently obtains at law 
by superior diligence (7). 


And not only where such a purchaser has actually a. Where par 
obtained, but also where he has the best right to call for, beat right +6 


the legal estate, will he be entitled to the protection of Tec tata 


equity (s); and this proceeds on the negligence of the 
other party occasioning his deception. _ 


Thus, for example, a purchaser for value, or mort- What consti. 
gagee, who has obtained possession of all the title- right te call 


deeds, has the best right to call for the legal estate as fotirey legal 
against any other merely equitable purchaser or mort- 
gagee who has neglected to obtain such possession (2). 
But where no negligence of this sort is imputable to 
the other party, neither would in such a case have 
any better right than the other; and nothing but the 


complete legal estate itself would confer priority (1). 


Rule 2. Where an application was made to the now (b.) Plaintiff 
obsolete auxiliary jurisdiction of the court, as contra- estate and 
distinguished from its originally concurrent jurisdiction, ¢¢ 
by the possessor of a legal title, and the defendant estate: 

, . aa.) The now 
pleaded he was in possession as a bond fide purchaser obsolete auxi- 


for value without notice, the defence was good, and the lary Jurisdic- 
court gave no aid to the legal title; but whether the 
High Court would now give aid by way of discovery 
in such @ case is a question which has been much 


(gq) Saunders v. Dehew, 2 Vern, 271; Allen v. Knight, § Ha, 272. 
(r) Goleburn v. Allcock, 2 Sim. 552; Pilcher v. Rawline, 7 L. R. Ch. 
259, distinguishing Carter v. Carter, 3 K. & J. 617; and see Philips v. 
arte 10 W. R. 237; 31 L. J. Ch. 321; 8 Jur. N. 8.145; 5 LT. é 


(a) Walmot v. Pike, 5 Hare, 14. 
(t) Buckle v. Metchell, 18 Ves. 100. 
(%) Roots v. Williamson, supra. 
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debated, but which appears now to be settled by the 
case of Ind v. Emmerson (v). In, order duly to under- 
stand the rule, we must illustrate it by the following 
cases :— 


In Basset :v. Nosworthy (x), » bill was filed by an 
heir-in-law, claiming, under an alleged legal title, 
against a person claiming as purchaser from the devi- 
see under the will of his ancestor, but which will the 
plaintiff alleged had been revoked; and the prayer of 
the bill was for discovery of the revocation of the will. 
The defendant pleaded that he was a purchaser for 
valuable consideration, bond jide, without notice of any 
revocation ; and this defence was allowed. Of course, 
the plaintiff might afterwards have proceeded at law 
in an action of ejectment, endeavouring there. to make 
out his case upon his own evidence; and all that the 
Court of Chancery did was to decline to assist him 
with his evidence. 


Again, in Wallwyn v. Lee (y), @ tenant in tail, in 
possession under a marriage settlement, filed a bill for 
the delivery up of certain title-deeds, which he alleged 
were the title-deeds of portion of the settled estate ; 
the défendant pleaded that plaintiff's father, alleging 
himself to be seized in fee, and being in actual posses- 
sion as apparent fee-simple owner, and being also in 
possession of the title-deeds as apparent fee-simple 
owner, executed the several mortgages under which 
the defendant claimed, and the defendant averred that 
he had no notice of the alleged fact (if fact it was) 
that the plaintiff’s father was only tenant for life. It 
was necessary, of course, for the plaintiff to have dis- 
covery of the deeds in order to show that they were 
in = the title-deeds of portion of ‘the settled estate, 





%) 2 


aes App. ¢ Ca. 300, following 8. C., 33 Ch. Div. 323, 
y) 9 Vos, 24. 


THE MAXIMS OF EQUITY. 


and so to make out his claim to have them delivered 
up. Lord Eldon held that the defence was good, and 
under these circumstances dismissed the bill. But if 
the plaintiff had in such a case shown by his own 
evidence, without discovery to aid him, or if the de- 
fendant should unguardedly have admitted that the 
title-deeds in question were the title-deeds of the 
estate, the plaintiff would have had judgment for their 
delivery up, according to his legal right (z). 


~ In Joyce v. De Moleyns (a) Lord Chancellor Sugden, The principle 
speaking of the ratio decidendi in Wallwyn v. Lee, ™™ a 
expressed himself as follows :—“ Suppose a tenant for 
‘life under a will with remainder over, and that the 
‘‘tenant for life, being also heir-at-law of the testator, 
‘‘conveys the inheritance to a purchaser, without 
‘‘notice; the remainderman must in such a case estab-~ 
“Tish his title outside of this court as well as he can; 
‘‘and so with respect to title-deeds; for though the 
‘‘defendants can make no use of them and cannot 
‘“maintain possession of them against the true owner, 
‘‘still in this court they have a right to say that they 
‘‘ought not to be compelled to deliver them up or to 
‘‘make discovery of them, having obtained them bond 
«fide and without fraud.” 


So much for the rule of equity prior to the Judi- The principle, 

w far 

cature Acts. By and in consequence of the Judicature » modified by 

Acts, the distinctions betweén courts of common law 

on the one hand, and courts of equity on the other 

hand has been abolished; and complete relief is to be 

given in either class of court without any need of 

resorting to the other class of court; and upon the 


ground (and solely on the ground) of that fusion of the 


(z) In re Cooper, Cooper v. Vesey, 20 Ch. Div. 611 ; Manners v. Mew, 
29 Ch. Div. 725. 

(a) 23. & L. 374. See also Heath v. Crealock, L. R. 18 Eq. 215; 
and on appeal, 10 App. Ca. 22. 
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two jurisdictions, the House of Lords, affirming the 
decision of the court of appeal, and reversing what one 
would have thought the more correct decision of Mr. 
Justice Chitty, in the case of Jnd v. Emmerson (6), 
have decided that the principle of the decision in Basset 
v. Nosworthy and the other old cases cited above is no 
longer applicable, but is obsolete and exploded; in 
other words, that the plea of purchase for value without 
notice, is no longer any defence (in an action claiming 
legal or equitable relief) to making discovery of the 
defendant’s title-deeds, for such discovery (it is said) 
is ancillary to the relief. And although one would 
rather have thought that the relief must be first estab- 
lished before anything in the nature of discovery could 
be ancillary thereto,—and that the discovery sought 
was antecedent (not ancillary) to such relief,—still 
it is useless arguing against the decision in Ind v. 
Emmerson ; and apart from the great authority of the 
judges who decided it, the decision itself is (it must be 
admitted) in perfect accordance with the rule (also 
now well established), that in an action of ejectment 
the plaintiff is entitled to have discovery of the defen- 
dant’s title-deeds, alleging of course some proper ground 
therefor (c). 


Furthermore, the maxim had no application to cases 
where the Court of Chancery, concwrrently with courts 
of common law, afforded legal relief, or even when it 
was asked for substantive equitable relief. Thus, in 
Williams v. Lambe (d), a widow filed a bill against 
@ purchaser from her husband, claiming her dower ; 
the defendant pleaded that he was a purchaser of the 
estate for value without notice of the vendor being 
married; the widow doubtless proved her marriage 


(6) 33 Ch. Div. 323; 12 App. Ca. 300. 

(c) Lyell v. Kennedy, 8 App. Ca. 217; Kennedy v. Lyell, 9 App. Ca. 
81; and see Danford v. M‘Anulty, 8 App. Ca, 456. 

~< 3 Bro. C. e 264. 
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and the seisin and death of her husband without any 
aid from the court in that behalf; and that being so, 
Lord Thurlow overruled the plea, and granted her the 
relief she claimed, with subsequent discovery incidental 
thereto; and the like decision was also given in a suit 
for tithes (e). 


Rule 3. Where neither the plaintiff nor the defen- (c.) Plaintiff 
dant has the legal estate or the best right to call for it, poring equiv: 
but each has an equitable estate only, the court neither 
gave nor gives any aid or preference to either, but having equit- 
determines their rights by reference to their respective is aaa 


dates. 


This rule is well expressed in the words of Lord 
Westbury in Phillips v.. Phillips (f):—‘‘I take it 
‘‘to be clear, that every conveyance of an equitable 
‘interest is an innocent conveyance; that is to say, 
‘‘the grant of a person entitled in equity passes only 
‘that which he is justly entitled to, and no more. If, 
‘therefore, a person possessed of an equitable estate, 
‘* the legal estate being outstanding, makes an assurance 
‘“by way of mortgage, and afterwards conveys the 
‘estate to a purchaser, he can only grant to the 
‘‘purchaser that which he has, namely, the estate 
‘‘subject to the mortgage, and no more; the sub- 
‘‘sequent grantee takes only that which is left in the 
‘‘ grantor. Hence grantees and encumbrancers claim- 
‘‘ing only in equity take and are ranked (sez. in the 
‘‘absence of exceptional circumstances) according to 
‘‘the dates of their securities, and the maxim applies, 
‘* Qut prior est tempore, potior est jure. The first 
‘‘ grantee is potior, that is, potentior. He has a better 
‘‘and a superior, because a prior, equity.” 


(e) Collins v. Archer,"1 Russ. & My. 284; see also Finch v. Shaw, 19 
Beay. 500; and Lord Westbury’s remarks in Phillips v. Phillips, 8 
Jur. N.S. 145; 10 W. R. 237; 31 L. J. Ch. 321; 5 L. T.N. 8. 655. 

(f) Supra; and see Harpham v. Shacklock, 19 Ch. Div. 207. 
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Notice of first © Moreover, in cases falling within this third rule, 

enoumbrance ., . ihe ‘ 

immaterial. 1618 quite immaterial whether the subsequent encum- 
brancers, at the time they took their securities and 
paid their money, had notice of the first encumbrance 
or not. Thus in Ford v. White (g), where property 
in Middlesex was mortgaged to A., and afterwards to 
B., and subsequently (with notice of B.’s encumbrance) 
to C., and C. registered his mortgage before B., and 
afterwards assigned it to D., who had no notice of B.’s 
mortgage,—it was held that as C.’s interest was equit- 
able, he could not, by assigning it to D. without 
notice, put D. in a better situation than himself, and 
consequently that D. was not entitled to priority over 
B.,—the prior registration by C. notwithstanding. 
But, semble, in such a case, if the property were in 
Yorkshire, the priorities between B. and C. would now 
(in the absence of actual fraud) be determined ex- 
clusively by the dates of the registration of their 
‘respective securities: and if so, D. would now, as the 
assignee of C., have priority over B. (A). 


d,) Plaintift Rule 4. Where there are circumstances that give 
eaulty inerely rise to an ‘‘ equity,” as distinguished from an ‘‘ equitable 


;” for example, an equity to set aside a deed 


estate, defen- for fraud, or to correct it for mistake or accident, and 
dant having 


both the purchaser under the instrument puts forward the 
ae plea of purchase for valuable consideration without 


notice of the mistake or fraud, and proves such plea, 
the court will not interfere. Thus, in Sturge v. Starr 
(i), where a man, already married, performed the cere- 
mony of marriage with a woman, and then he and she 
assigned her life-interest in a trust-fund to a purchaser, 
it was held that, though she might not have executed 
such an instrument had she been aware of the fraud 


i 16 Beav, 120. 
if 47 & 48 Vict. c. 54, as, 14, 15, stated infra, p. 3 
4) 2 My. & K. 195; aud see Harpham v. Shacklock, ng Ch. Div. 207. 
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practised upon her, yet that that fraud could not affect 
the rights of the defendant who was a bond fide 
purchaser. This female had, doubtless, the strongest 
equity possible; but that equity, however strong in se, 
was no equity as against the purchaser, who was inno- 
cent of the fraud. 


In connection with the same third and fourth maxims, The doctrine 
and in order to complete our understanding of them, % °°" 
it remains to consider the doctrine of Notice, and its 
effect in equity, as between successive purchasers or 
mortgagees. Now no equitable doctrine is better 
established than this, that the person who purchases 
an estate, although for valuable consideration, after 
notice of a prior equitable estate or right, makes himself 
a mald jide purchaser, and will not be enabled, by 
means of the legal estate or otherwise, to defeat such Purchaser 
prior equitable interest. Thus, in Potter v. Sanders (zk), eet alain. 4 
it was held that if a vendor should contract with two 
different persons successively for the sale to each of claim. 
them of the same estate, and if the party with whom 
the second contract was made had notice of the jirst 
contract, and notwithstanding completed his contract 
by taking a conveyance of the legal estate in pursuance 
of his second contract, the court would, in a suit for 
specific performance by the first vendee against the 
vendor and second purchaser, decree the latter to 
convey the estate to the plaintiff. And again, in Jn 
re A. D. Holmes (1), where a second encumbrancer on 
a fund in court had notice of the first encumbrance 
thereon at the time of taking his security, and after- 
wards obtained a stop-order on the fund before the 
first encumbrancer had done so, the court held that the 
second encumbrancer did not thereby obtain priority. 


(xk) 6 Hare, 1. 
(Z) 29 Ch. Div. 786; and ace In re General Horticultural Co., €% 
parte Whitehouse, 32 Ch. Div. 512. 
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And to such an extent has the effect of notice been 
allowed to prevail, that the equitable doctrine has even 
infringed upon the policy of the Registration Acts. 
Thus, in Ze Neve v. Le Neve (m), where lands in 
a register county, 7.¢., in Middlesex, settled on a first 
marriage by a deed which was not registered, were, 
settled upon a second marriage, with notice of the 
former settlement, by a deed which was registered 
pursuant to the Registry Acts, it was held that the 
former settlement should be preferred in equity to 
the latter settlement. Still it always required and 
(in Middlesex) it requires a very strong case to get 
over the effect of the Registry Acts, express notice 
amounting to fraud being required, and merely con- 
structive notice not being sufficient (nm). Also, as 
regards lands in Yorkshire, it has latterly been pro- 
vided by the Yorkshire Registries Acts, 1884 (0), 
that registered assurances shall have priority inter 
se according to the dates of the registration thereof, 
and that the priorities given by the Act shall have 
full effect in all courts, and shall not be affected 
by actual or constructive notice, except in cases of 
actual fraud (sec. 14); and the provision contained in 
the principal Act that the registration should consti- 
tute actual notice (sec. 15), has been repealed by 
the second Amending Act of 1885 (p); and there~ 
fore now in ali cases these registered assurances 
will (in the absence of actual fraud) be on the 
same footing as registered judgments (¢),—taking 


‘ rank inter se according to the dates of their respec~ 


tive registrations without reference to any question of 


(m) 2 L, C. 33 

(nm) Lee v. Clution, 24 W. R. 106; and, on appeal, 942; 45 L. J. 
Ch. 43; Bradley v. Riches, 26 W. R. 910; "9 Ch. Div. 212. 

(0) 47 & 48 Vist. c. 54, amended by the stat. 48 Vict. c. 4, and 48 
& 49 Vict. c. 26. 

ty) 48 & 49 Vict. c. 26. 

Robinson v.| Woodward, 4 De G. & Sm. — and eee Proctor vy, 

Cooper, 2 Drew. ~ 
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notice; a prior document of a registrable nature, 
being and remaining unregistered, will therefore not 
be able to prevail against a subsequent document of 
a registrable nature which is duly registered. Still 
an unregistered equity of which the subsequent regis- | 
tered purchaser has notice would prevail against him, ‘ 
if it would be a fraud on his part not to hold his | 
registered title subject thereto (7). 


It has long been settled, that if a person purchases) Secus,—sub- 
for valuable consideration with notice, from a person’ Purchaser wish 
who bought without notice, the second purchaser may, eee 
(provided he obtain the legal estate or have the notice. 
best right to call for it) shelter himself under the 
first purchaser; for otherwise the first or bond jide 
purchaser would be unable to deal with his property, 
and the sale of estates would be very much clogged. 

And conversely, it has also long been settled that, i : 

a person who buys with notice sells to a bond fide! Or sub-pur- 
purchaser for valuable consideration without notice, ener 
the latter may protect his title: e.g, where, as in| though bought 
Harrison v. Forth (s), A. purchased an estate with! with notice. 
notice of the plaintiff’s encumbrance which was equit- 
able, and then sold it to B., who had no notice, and 
B. afterwards sold it to C., who had notice, the 
court held that, though A. and C. had notice, yet 
as B, had no notice, the plaintiff could not be relieved 
against, the defendant C. But of course this rule is 
inapplicable where the sub-purchaser has only the 
equitable estate (¢), or where the prior encumbrancer 


has the legal estate. 


A purchaser for valuable consideration of an estate, Notice of 
even with notice of a voluntary settlement, will not be 


(r) Le Neve v. Le Neve, supra; White v. Neaylon, 11 App. Ca. 171. 
(8) Prec. Ch. 51; and see Atty.-General v. Biphosphated Guano Co., 
11 Ch. Div. 327. . 
(t) Ford v. White, 16 Beav. 120; Larpham v. Shacklock, 19 Ch. Div. 
207, 
C 
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does not affect affected by it, even though such voluntary settlement 


subsequent 
purchaser. 


What consti- 
tutes notice. 


Actual notice. 


Conatructive 
n 


Ce aed 


be in- itself free from fraud, or be even meritorious as 
@ provision for relations a This is a consequence of 
the words of the statute 27 Hliz.,c. 4, against fraudu- 
lent conveyances, a statute which is more fully dealt 
with hereafter. 


Notice is either actual or constructive, but there is 
(in general) no difference between them in their con- 
sequences (¥), although in exceptional cases (as has 
just been pointed out) constructive notice may not 
always have the effect of actual notice (7). 


1. As to actual notice, it suffices to say, that in 
order to make it binding it must be given by a person 
interested in the property, and in the course of the 
negotiations (y), and to a person in his official capacity 
(2); and vague reports from persons not interested in 
the property or given to a person in his private and 
not in his official capacity (z) will not amount to 
actual notice; and further, a mere assertion of title 
in some other person, or a mere general claim of title 
by. some other person, does not amount to actual 
notice of such other title (a). But if the knowledge, 
from whatsoever source derived, is of a kind to operate 
upon the mind of any rational man, or man of business, 
and to make him act with reference to it, then it will 


amount to actual notice, and be sufficient to fix his 
conscience (0). 


2. Constructive notice, on the other hand, is in its 
nature no more than evidence of notice, the weight of 





(u) Buckle v. Mitchell, 18 Ves. 100. 
(v) Prosser v, Rice, 28 Beav. 68, 


(%) Pp. 32, 33, . 
ey beckiee ” Greenshields, 9 Moo. P. C. 18. 


(z) Soctété Générale v. Tramways Union Co., 14 Q. B. D. 424. 
(a) oe V& P.7 


Roe v. Banks, L. RB. 3 Ch, 488 ; and see Arden v, Arden, 29 
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the evidence being such that the court imputes to the’ 

purchaser that he had notice (c). In Jones v. Smith Jones v. Smith 
(ad), Wigram, V.C., thus expressed himself upon the dive nivtloe af 
subject :—‘‘I believe I may, with sufficient accuracy *¥° kinds. 
‘‘for present purposes, assert that the cases in which 
‘‘constructive notice has been established resolve 
‘themselves into two classes, Firstly, cases in which 

‘the party charged has had actual notice that the 1. Where 

‘* property in dispute was in fact charged, encumbered, cal 
‘or in some way affected, and the court has thereupon 

‘“bound him with constructive notice of facts and ponies of other 
‘instruments to a knowledge of which he would have oe 

‘“ been led by an inquiry into the charge, encumbrance, 

‘‘ or other circumstance affecting the property, of which 

‘‘he had actual notice; and, secondly, cases in which 2. Where in- 
‘‘the court has been satisfied, from the evidence before fosely avoided 
‘it, that the party charged had designedly abstained (0 sstape 
‘from inquiring, for the very purpose of avoiding 

‘‘ notice,—a purpose which, if proved, would clearly 

‘‘show that he had a suspicion of the truth, and a 
‘‘fraudulent determination not to learn it. But if 

‘‘there is neither on the one hand actual notice that 

‘‘the property is in some way affected, nor on the 

‘‘ other hand any fraudulent turning away from a But mere want 
‘ knowledge of facts which the res geste would suggest oe pete 
‘‘to a prudent mind, but there is merely want of tive notice. 
‘‘ caution, as distinguished from fraudulent and wilful 

‘* blindness, then the doctrine of constructive notice 

‘‘will not apply; the purchaser will, in equity, be 
‘considered, as in fact he is, a bond fide purchaser 

‘‘ without notice.” 


As an illustration of the first of these two kinds a ree 
constructive notice may be cited the case of Bvzsco V. notice, 


(o) Plumb v. Fluitt, 2 Anst. 438; Henderson v. Graves, 2 E. & A. 9. 
(d) 1 Hare, §5; and see Williams v. Williams, 17 Ch. Div. 437. 


Example of 
mere want 
of caution. 
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Earl of Banbury (e). In that case, a person purchased 
with actual notice of a specific mortgage ; the deed 
creating this mortgage referred to other encumbrances. 
Held, that the purchaser, knowing of the mortgage, 
ought to have inspected the deed, and that would 
have led him to a knowledge.of the other deeds, and 
in that way the whole case must have been discovered 
by him (f). As an illustration of the second of the 
two kinds of constructive notice may be cited the 
case of Birch v. Ellames (g). ‘There the title-deeds 
of an estate were deposited with the plaintiff as a 
security for his demand, The defendant, fourteen 
years after, upon the eve of the bankruptcy of the 
mortgagor, took a mortgage; he had notice of the 
deposit with the plaintiff, but avoided inquiring the 
purpose for which it was made. The court decreed 
for the plaintiff (4). And in explanation of what 
the court considers mere want of caution not amount- 
ing to constructive notice, it may be mentioned that 
the mere absence of title-deeds has never been held 
sufficient per se to affect a person with notice, if he 
has bond fide inquired for the deeds, and a reasonable 
excuse has been given for the non-delivery of them ; 
for in that case the court cannot impute fraud or gross 
and wilful negligence to him (7). But the court will 
impute fraud or gross and wilful negligence to a person 
dealing respecting an estate if he omits all inquiries 
as to the title-deeds (x). 


A lessee has constructive notice of his lessor’s 


(ec) 1 Ch, Ca. 287. See also National Provincial Bank v. Jackson, 
33 Ch. Div, 1. 

Sf) Ware v. Egmont, 4 De. G. M. & G. 473. 

) 2 Anstr. 427. 
Whitbread v. Jordan, 1 Y. &. C., Ex. Ca. 303. 

(t) Allan v. Knight, 5 Hare, 272; Hewitt v. Loosemore, 9 Hare, 449 ; 
inencer v. Clarke, 9 Ch. Div. 137. 

(k) Worthington v. Morgan, 16 Sim. 547. But distinguish Lee v. 
Clutton, supra, ; ‘ 
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title (2): for if a man who purchases a fee-simple is Lessee _ 
bound to look into the title in a regular way, so also ae 
is a man who takes a lease for 1000 years or for lesr’s ti 
twenty-one years or any other lease. The notice which 

affects lessees is usually notice of some restrictive 
covenant affecting the lessor’s title; and the most 
express statement made by the lessor to the lessee that 

there are no such restrictive covenants will not save 

the lessee from being affected with constructive notice 

of them, if there are any (m). Before the Vendor and 
Purchaser Act, 1874, the lessee frequently stipulated 

not to look into the lessor’s title, and since that Act 

he cannot look into that title unless he expressly 
stipulate to see it; but in either case, his not looking 

into the lessor’s title amounts to the same-thing as 
closing his eyes to avoid inquiry, ‘and although he 

is or may be neither fraudulent nor negligent in so 

doing, still he must take, the consequence of the con- 
structive notice which the law imputes to him in such 

a case (7). ) 


Also, knowledge by the purchaser that the land 18 Notice of occu- 
in the occupation or tenancy of any one is constructive = 
notice of the terms of such occupation or tenancy, so 

far as such terms may affect the land (0); also, know- 

ledge by the purchaser that the tenants in occupation 

pay their rents to some particular person other than 

the assuming vendor, is constructive notice of the right 

or title .of such other person, of whatever quality or 

worth such right or title may prove to be (p),—unless, 

of course, the usual effect of such notice should be 

otherwise got rid of. 


(1) Fielden v. Slater, L. R. 7 Eq. 523. 
(m) Patman v. Harland, 17 Ch. Div. 353. 
(n) Patman v. Harland, supra; and disting. Carter v. Williams, L. 
R. 9 Eq. 678; and Allen v. Seckham, 11 Ch. Div. 790. 
(0) Dantels v. Davison, 16 Ves. 249. __ 
3 (p) Bailey v. Richardson, 9 Ha. 734; Knight v. Bowyer, 2 De. G. & 
Oc 421. 
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There is also a third species of constructive notice, to 
wit, notice to the agent, which is sometimes held to be 
constructive notice to his principal; and. this is gener- 
ally so where the same agent is concerned for both 


vendor and purchaser (7). But the imputation of con- 


structive notice being in this case merely a presump- 
tion of fact, arrived at by the court upon the evidence, 
it is manifest that such a presumption may be rebutted, 
e.g., by showing that the agent was designing a fraud, 
the success of which required that he should not com- 
municate to the principal the notice which he himself 
had or which he himself received (7). Moreover, notice 
to counsel, agents, or solicitors, in order to affect in 
equity their several principals, must be notice of some- 
thing which they could be reasonably expected to re- 
member and to mention; and it is commonly said, 
therefore, that the notice must have been given or 
imparted to them in the same transaction; but if one 
transaction is closely followed by and connected with 
another, then the second transaction will usually be con- 
sidered the same transaction. Thus, in Fuller vy, Benelt 
(s), it appeared that after the commencement of a treaty 
for the sale of an estate by A., and the purchase of it 
by B., A. agreed to give C. a mortgage on the estate as a 
security for an antecedent debt, and notice of the agree- 
ment with C, was given to the solicitors of B., the intend- 
ing purchaser. The treaty for the intended sale by A. to 
B. afterwards ceased to be prosecuted for five years ; 
and A. then died, and B. purchased the estate from the 
heir and devisee of A., and conveyed it in mortgage to 
D. The same solicitors were concerned for B. from 
the, commencement of the treaty with A. until the 


(gq) Le Neve v. Le Neve, 2 L. C.; Spencer v. Topham, 2 Jur. N.S. 
865 ; and see Safron Walden Building Society v. Rayner, 10 Ch. Div. 
696 (notice to solicitor of mortgagees) ; and Hallows v. Lloyd, 39 Ch. 
Div. 686 (retiring and new trustees). | 

(r) Allen v. Lord Southampton, Banfather’s elaim, 16 Ch. Div. 178; 
Cave v. Cave, 15 Ch. Div. 639. 

(s) 2 Hare, 394. And see Conveyancing Act, 1882, s.. 3. 
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final purchase of the estate, and for D. in the business 
of the mortgage. It was held, under the circumstances 
of the case, that B. and D. had, through their solicitors, 
constructive notice of the agreement with C. 


And again, the notice must be of something which Duty of agent 

an agent could be reasonably expected to mention as 
well as to remember; that is to say, the knowledgemitier | 
must be so material to that transaction as to make it 
the DUTY of the agent to commumieate it to his principal. 
Thus, in Wylie v. Pollen (t), Lord Westbury, C., said 
that the transferee of a first mortgage would not be 
affected by his solicitor’s knowledge of an encumbrance 
subsequent to the first mortgage, so as to prevent the 
transferee from making further advances, such know- 
ledge not being material to the business of the transfer, 
for which business alone the solicitor acted. 


It has now been provided generally by the Convey- Constructive 
ancing Act, 1882 (wu), that a purchaser shall not be Avaee the Con- 
affected by notice, unless the instrument or thing is 378" 
within his own knowledge, or would have come to his 
knowledge if reasonable inquiries and inspections had 
been made by him, or ‘unless in the same transaction | 
it has come to the knowledge of his counsel as such, or | 
of his solicitor or other agent as such, or would have 
come to the knowledge of his solicitor or other agent 
as such if reasonable inquiries and inspections had 
been made by such solicitor or agent; but the Act is 
merely an expression of the rules of equity above 
stated, when these rules are fully understood (v). 


8. He who seeks equity must do equity. 


(t) 32 L. J. (Ch.) N.S. 782; and see Bradley v. Riches, 9 Ch. Div. 
212; Kettlewell v. Watson, 21 Ch. Div. 685; 26 Ch. Div. 501; and 
Conveyancing Act, 1882, 8, 3. 

(wu) 45 & 46 Vict. c. 39. See In re Cousins, 31 Ch. Div. p. 71. 

(v) Shefield v. London Joint Stock Bank, 13 App. Ca. 333. 
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6. He who comes into equity must come with clean 
hands, 

7, Equity aids the vigilant, not the indolent; in 
other words,—Delay defeats equities. 


These three maxims may be viewed as together 
illustrating the great distinctive and governing prin- 
ciple of equity, that nothing can call forth a court of 
equity into activity but conscience, good faith, and 
: personal diligence. 


5. He who 5. In illustration of the maxim, ‘‘ He who seeks 
ear equity must do equity,’ may be mentioned the rules 
illustrations which used to govern, and which (so far as they have 
of this maxim : ; ; 
room to operate) still govern, what is termed the 
(a.) Married wife’s ‘“‘ equity to a settlement.” The general rule of 
equity ton the old common law was, that when a woman married, 
settlement. all her property (not being settled to, or otherwise 
belonging to her for, her separate use) passed to her 
husband; and therefore all her choses in action which 
he could reduce into possession without the aid of a 
court of equity, and also all her things in possession, 
he might realise and take to his own use absolutely ; 
but the moment he was obliged to ask the assistance 
of a court of equity for that purpose, the court would 
only aid him on conditions; and the moment the 
husband came into court, the court told him, ‘“ We 
‘‘ will help you to get the money on condition that you. 
‘‘make a fair settlement out of it for the benefit of 
‘‘vour wife and children, and otherwise we will not 
‘aid you at all” 


(b.) Person Another illustration of the same maxim is, where 
coats, a person having a title to an estate stands by and 
compensation. |nowingly suffers some third person who is ignorant 


of his title to expend money upon the estate, either in 


(z) Sturgis v. Champneys, 5 My. & Cr. 105. 
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buildings or in other improvements, and then after- , . 
wards asserts his title to the estate, together with the | 
buildings or improvements. ‘Upon proving his title, : 
judgment would, of course, have been given for him | 
at law, without any compensation for the buildings | 
and improvements executed by the defendant; but in | 
equity, and now also in a court of law, such third ' 
person would be entitled to be indemnified for his ex- | 
penditure, either by pecuniary compensation or other- 
wise ; ¢g., if he were a lessee under a defective lease, 


by a confirmation of his title (y). 


6. In illustration of the second of the three kin- 6. He who 
dred maxims, viz., ‘‘ He who comes into equity must Satya 
come with clean hands,” may be cited Overton v. Banister (an 
(z), where an infant, fraudulently concealing his age, Elinstratien of 
obtained from his trustees part of a sum of stock to 
which he was entitled on coming of age; and when of, 
age, a few months after, he applied for and received the 
residue of such stock, and then afterwards instituted 
a suit to compel the trustees to pay over again the 
portion of stock improperly paid during minority; but 
the court held that the concealment of age was a 
fraud on the part of the infant, and that neither him-. 
self nor his assignees could enforce payment over again’ 


by the trustees of the stock paid during the mino-' 
rity (a). 


7. The doctrine expressed in the third of the three 7. Delay de- 
connected maxims, viz., ‘‘ Delay defeats equities,” or Tileuratibn 
(as it is otherwise expressed) ‘‘ Hquity aids the vigilant, of this maxim. 
not the indolent,” may be briefly summed up in the lan- 


guage of Lord Camden in Smith v. Clay (0) :—‘‘ A court 


_ Hallett to Martin, 24 Ch. Div. 624; 12 & 13 Vict. c. 26; and see 
Ramsden v. Dyson, L. R. 1 H. L. 129; Powell v. Thomas, 6 Ha. 300. 

(2) Hare, 503. 

(a) Savage v. Foster, 9 Mod. 35; Nelson v. Stocker, 4 De G. & Jo. 


458, 464. 
(6) 3 Bro. C. CO. 640 note, 
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‘ of equity, which is never active in relief against con- 
‘* aclence or public convenience, has always refused its 
** aid to stale demands where the party has slept upon 
‘‘ his rights for a great length of time. Nothing can 
call forth this court into activity but conscience, good 
'¢¢ faith, and reasonable diligence” (c). And it may 
be added, that even a comparatively short period of 
delay, not satisfactorily accounted for, also tells heavily 
against a plaintiff in equity. But laches is not readily 
imputable to reversioners (d). 


8. Equality is equity, or equity delighteth in 


uit 
iNustrations of equality. This maxim is perhaps nowhere so clearly 


illustrated as in the case of joint purchases and joint 
mortgages. If two persons advance and pay the 
purchase-money of an estate in EQUAL portions, and 


‘take a conveyance to them and their heirs, it con- 


stitutes a joint-tenancy at law, that is, a purchase by 
them jointly of the estate with the chance of survivor- 
ship ; and, of course, on the death of one, the survivor 
will at law take the whole estate ; and in such a case, 
‘that is the rule also in equity. But wherever circum- 
stances occur which a court of equity can lay hold of 
to prevent the incident of survivorship, the court will 
readily do so; for joint-tenancy is not favoured in equity. 


(a.) Purchase- Thus, in Lake v. Gibson (e), it was laid-down, that where 


money 
advanced in 


two or more purchase lands, and advance the purchase- 
money in wnegual shares, and this appears on the deed 
itself, the mere circumstance of the inequality in the 
sums respectively advanced makes them in the nature 
of partners ; and however the legal estate may survive, 
yet the survivor will in equity be considered as a 
trustee for the other, in proportion to the sum advanced 
by him, and of course a trustee also for himself in pro- 


Pde ht v. Vanderplank, 2 K. & J. 1, 8 De G. M. & G. 133; 
welder, 32 San 1; Strange v. Fooks, 4 Giff. 408. 

weit Life Association of Scotland v. Siddell, 3 De G. F. & Jo. 271. 

(e) x L. C. 198. 
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portion to his own original share. ‘‘ Where the parties 

‘‘ advance the money equally, it may fairly be presumed : : 

‘that they purchased with a view to the benefit of sur-: , 

‘‘ vivorship ; but where the money is advanced in wnequal | 

‘‘ proportions, and no express intention appears to bene- 

‘‘ fit disproportionately either of them, or especially the ' 

‘‘one advancing the smaller proportion, it is fair to pre- 

‘‘ sume that no such intention existed” (/). So, again, 

if two persons advance a, sum of money, whether in equal; uo.) Money 
‘advanced on 

or in unequal shares, by way of mortgage, and take the mortgage,—in 

mortgage to them jointly, and one of them dies, th 

survivor shall not in equity have the whole money due 

on the mortgage ; but the representative of the deceased! 

mortgagee shall have his proportion as a trust; for the; 

mere circumstance that the transaction is a loan (and| 

not a purchase) is considered by the court to repel the 

presumption of an intention to hold the mortgage as a 

joint-tenancy (g), and there could have been no original 

intention in such a transaction to eventually acquire 

the land itself; nor will the court treat the mortgage 

as joint, although it should contain an express clause 

to the effect that the money belongs to the lenders 

on & joint account (/). 


9. Equity looks to the wient rather than to the 9. Equity looks 
form.—Although this principle, even before the recent ther cee 
fusion of law and equity, was fully recognised in the {0 
common law, yet it was in equity that it received its this maxim. 
fullest application. Equity would in no case permit 
the veil of form to hide the true effect or intention of the 
transaction,—non guod dictum sed quod factum inspicien- 
dum est. ‘Thus, it is a well-known rule that equity | 
will in general relieve against a penalty or a forfeiture ; 

e.g., if it is satisfied that the sum of money specified i 


(f) Sugd. V. & P. 697, 1 L. C. 205. 
(9) Rigden v. Vallier, 2 Ves. Sr. 258; Morley v. Bird, 3 Ves. 361. 
(h) In re Jackson, Smith v, Sibthorpe, 34 Ch. Div. 732. 
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in a bond is: penal, it will refuse to enforce payment 
thereof in full, even though the parties may expressly 
state in the bond that the specified sum is not by way 
of penalty, but is to be held as the ascertained or 
‘‘ liquidated damages” for breach of the condition of 
the bond. To this maxim may be referred also the 


equitable doctrines that govern mortgages, and no- 


ro. Equity’ 

looks on that 

as done which 
: " ave 


illustration of 
this maxim. 


where perhaps more than in these was the ancient 
divergence of equity from the common law so strongly 
and clearly exhibited (1). 


10. ‘* Equity looks on that as done which ought to 
have been done.” —The true meaning of this maxim is, 
that equity will treat the subject-matter of a contract, 
as to its consequences and incidents, in the same 
manner as if the act contemplated in the contract 
of the parties had been completely executed. But 
equity will not thus act in favour of all persons, ¢.¢., 
not in favour of volunteers (k), but only in favour 
of a limited class of persons, chiefly purchasers for 
value, whom equity regards with considerable affec- 
tion. Thus all agreements are considered as performed 
which are made for a valwadle consideration, in favour 
lof persons entitled to insist upon their performance. 
iThey are to be considered as done at the time when, 
according to the tenor thereof, they ought to have 
been done; and for most purposes they are deemed 
to have the same consequences attached to them as 
if they were completely executed (J). And so also 
| money by deed covenanted, or by will directed, to 
‘be laid out in land, is treated as already land in 
| equity, from the moment that the deed and will 
‘respectively take effect; and conversely, where land 


(3) Peachy v, Duke of Somerset, 2 L. C. 1100. 
gy Jefreys v. Jeffreys, Cr. & Phil. 138; Chetwynd v. Morgan, 31 Ch. 


2 Pralsh v. Lonsdale, 21 Ch. Div. 9; Swain v. Ayres, 21 Q. B. D, 
2 
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is by agreement contracted, or by will directed, to 
be sold, it is considered and treated as money. This 
maxim will be fully exemplified under the head of 
Conversion, hereinafter considered in Chapter ix. of 
this book. 


“« Kquity imputes an intention to fulfil an obli- xt. Equity 
Pee ’—Where a man is bound to do an act, and he ; 
does one which is capable of being considered as done aco 
in fulfilment of his obligation, it shall be so construed, tration of this 
because it is right to put the most favourable construc. ™°""™ 
tion on the acts of others, and to presume that a man 
intends to be just before he is generous (m). Thus if, 
on his marriage, a husband covenants to pay to the: 
trustees of the marriage settlement the sum of £2000, ' 
to be laid out in land in the county of D., and to be: 
settled upon the trusts of the settlement ; ‘and if the’ 
husband never pays the money to the trustees, but: 
after the marriage he himself purchases land in the ' 
specified county, and takes a conveyance thereof to | 
himself in fee, and then dies intestate, without bring- . 
ing the lands into settlement,—there the purchased . 
lands will be considered as purchased by the husband ; 
in pursuance of his covenant, and will be liable to the 
trusts of the settlement (n). Under this maxim the 
doctrines of Satisfaction and Performance in equity, 
and which are both hereinafter considered in Chapter 
xil. and xiii. of this book, find their places. 


' 12. “ Equity acts in personam.”—This is a maxim 1. Ba 
ers 

of equity, and which is principally, if not exclusively, E inseesilce 

descriptive of the procedure in a court of equity, and ° this maxim. 


is not otherwise a maxim or principle of equity itself. 


(m) 2 Sp. 204 
(n) Bowden . " Sowden, 1 Bro. C. C. §82. 
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The maxim is one of very great importance to the 
student to understand, and its explanation and illustra- 
tion may be very useful. In the case of Penn v. Lord 
Baltimore (0), which was a suit regarding land in the 
United States (scil. beyond the jurisdiction of the 
English Court of Chancery), Lord Chancellor Hard- 
wicke stated (in efféct) as follows :— 

‘‘The strict primary decree in this court, as a court 
‘of equity, is in personam; and although this court 
‘‘cannot (in the case of lands situate without the 
‘‘ jurisdiction of the court) issue execution in rem, ¢g., 


‘¢<by elegit, still I can enforce the judgment of the 


‘court which is in personam by process in personam, 


6e9., by attachment of the person when the person 


“ig within the jurisdiction, and also by sequestration 
\<¢so far as there are goods or lands of the defendant 
'*¢ within the jurisdiction of the court, until the defen- 
'*¢ dant do comply with the order or judgment of the 
|‘ court, which 1s against himself the defendant per- 
“* gonally, to do or cause to be done or to abstain from 
‘‘ doing some act.” And agreeably with the judgment 
of Lord Hardwicke in this case, the court is in the 
habit of entertaining actions, and giving. judgment 
therein, for accounts and discovery of rents and pro- 
fits, and for specific performance and injunction (p), 
and for foreclosure of mortgages (7), and for the 
execution of conveyances, &c., regarding lands situate 
abroad, and whether within the Queen’s dominions or 
not; but no such actions can be entertained if the 
very title itself to the lands is in question (7), for that 
is @ question exclusively appropriate for the law of 
the foreign country in which the property is situate 
(scil. the lex loci rei site). The maxim at present 


(0) 1 Ves. 444°; 2 L. C. 837. 

(p) Bx parte Pollard, 1 Mont. & Ch. 239. 

(q) Toller v. Carteret, 2 Vern. 494; and see Paget v. Ede, L. R. 18 
Eq. 118; Colyer v. Finch, § H. L. Ca. 905. 

(r) In ve Hawthorne, Graham v. Massey, 23 Ch. Div. 743. 
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under discussion was also the foundation of the juris- 
diction of equity to restrain actions at law (s), as will 
be hereafter more fully explained in the Chapter on 
Injunctions. 


(s) Earl of Oxford’s Case, 1 Ch. Rep. 1; 2 1. C. 548. 


PART II. 


THE ORIGINALLY EXCLUSIVE 
FURISDICTION. 


CHAPTER I. 
TRUSTS GENERALLY. 


Feoffment, [PRIOR to the Statute of Uses, a simple gift of lands to 
with livery of |, person. and his heirs, accompanied by livery of seisin, 

was all that was necessary to convey to that person an 

estate in fee-simple in the lands, and no consideration 

was necessary for the completeness of the gift at law ; 

jand in those days no estate was known excepting only 

the estate at law. However, about the close of the 
‘Uses arise reign of Edward III., a new species of estate unknown 
Pine Edw. to the common law sprung into existence, and in this 
wise, namely: the Statutes of Mortmain having pro- 
hibited lands from being given for religious purposes, 
the lawyers (true to their constant habit) hit upon a 
means of evading them, the device being that of taking 
grants or making feoffments to third persons to the use 
| of the religious houses (a); and in process of time 
such grants or feoffments.to one person to the use of 
another became usual even where no question of reli- 
gion entered. In law, the person, and he only, to 
whom the seisin was delivered, was considered the 
owner of the land; in equity, however, the Chancellor, 





(a) 2 BL Com. 328. 
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in the exercise of his jurisdiction over the conscience, Chancellor's 
held that the mere delivery of the possession or seisin , Juriediotd i 
to a feoffee was not at all conclusive of the right of fonscience. 
the feoffee to enjoy beneficially the lands of which he 

was enfeoffed. Equity was unable, it is true, to take 

from such feoffee the title which he possessed at law, 

because equity never sets aside, however much it may 

avoid, the law; but equity could and did compel the 

feoffee to make use of his legal title for the benefit 

of the persons who had the better claim to the benefit 

thereof. Thus, if A. conveyed land to B. to the use 

of C., this declaration of the use charged the conscience 

of B., although it did not attach to the land itself; 

and therefore, if B. refused to account to his cestui que} Uses not re- 
use [1.e., he to whose use the property was conveyed, 

viz., C.] for the profits, this was a breach of confidence; 
on the part of B., for which the common law indeed: 

gave no redress, not recognising C. at all, but only B. | 

as the owner of the land (0), but for which the Court; 

of Chancery did give C. redress, extorting a disclosure 

from B. upon his oath of the nature and extent of the Uses recog- 
confidence reposed in him, and enforcing a strict dis-7#edimequity. 
charge of the duties of his trust; and from the period| 

when the right of C. became thus cognisable in the 

Court of Chancery, C. became in fact the equitable or 

true.and beneficial owner, and B. remained merely the 

legal owner. 


? 


By the introduction of the device of uses, many of Opportunities 
° ° for the abuse 
the rules and incidents of property were in danger of the use. 
of being defeated ; ¢g., the factious baron might vest 
his estate at law in friends, and afterwards commit 
treason with impunity; and the ordinary proprietor, 
adopting the same precaution, might enjoy and also 
dispose of the beneficial interest, regardless of his 


lord and regardless also of the common law (c). But 





(5) 4 Edw. IV. 
(c) Hayes’ Intro. 34, 35. 
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the legitimate advantages arising from the use were 
very great ; and among the benefits so conferred upon 
the landowner, the power of disposing of his lands by 
will, a power properly incident to ownership, was one 
of the most valuable and important; for while the land 

. itself was not devisable, the use of the land was so; 
and the legal owner was bound in equity to observe 
the testamentary destination of the use (d). 


Biatats at 2 The inroads which uses had made, and were still 
VIIL, c. 10,-- Making, on the ancient law of tenure, at length induced 
ae e , the Legislature to pass a statute for their regulation, 
aegel sea viz., the famous Statute of Uses (e). By this statute 
law. it was enacted, that where any person or persons shall 
stand seised of any lands or other hereditaments to the 

‘use, confidence, or trust of any other person or persons, 

:the persons that Aave any such use, confidence, or trust 

((by which were meant the persons beneficially entitled) 

‘shall be deemed in lawful seisin and possession of the 

jsame lands and hereditaments for such estates as they 

have the use, trust, or confidence. In other words, 

(the use became converted into the land ; the use by 

virtue of the statute was the land; and it did not 

matter for this purpose whether the use was expressed 

,in words, or was merely implied by a court of equity 

:from the circumstances of the case, as it would have 

‘been from the absence of consideration moving from 

a. Express use. the feoffee. Thus, supposing a feoffment made to A. 
(and his heirs to the use of B. and his heirs, A., who 

_ would before the statute have had an estate in fee-simple 

, at law, now takes no permanent estate, but is by virtue 

of the statute a mere conduit-pipe for conveying the 

legal estate to B.; for B. shall now, having the use, be 

deemed in lawful seisin and possession of the lands— 

in other words, shall have the land or legal estate, 

and not merely the beneficial estate. Again, supposing 


(d) ap ioe Intro. 36, 
{e) 27 Hen. VIIL «. 10. 
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a feoffment made by X. to A. and his heirs simply, 2. Resulting 
without any expression of the use, and without any’ ue 
consideration, X., the feoffor, would in this case, before: 
the statute, have been held in equity to have the use| 
by implication for want of any valuable consideration! 
to pass it to the feoffee, and for want of any express use! 
to vest it in the cestwt gue use; therefore, after the| 
statute, X., the feoffor, having the implied use, was) 
deemed in lawful seisin and possession of the land ; 
and consequently, by such a feoffment, although livery 
of seisin was duly made to A., yet no estate passed ta 
A.; for the moment A. obtained the estate, he held 
it to the implied use of X., the feoffor, and the samd 
moment instantly came the statute and gave to the 
feoffor, who had the implied use, the seisin and pos-' 
session also. The feoffor, X., therefore instantly got: 
back all that he gave, and the use was said to result 
to himself (7); so much so, that X. was held to be 
in again of his old estate,——the intervening feoffment,' 
with all its heavy formalities, reckoning for nothing. 


With regard to the question, what is a sufficient a sonia 
consideration moving from the feoffee to the feoffor, torebul a 
to prevent the implication of such a resulting use "ting use. 
as that lastly before exemplified, it was anciently the 
rule, even in equity, that any valuable consideration, 
however trifling, was sufficient to entitle him to retain 
for his own benefit absolutely the lands of which he 
was enfeoffed (9); but at the present day the court 
of equity takes a different view, and will not regard 
as a consideration sufficient for this purpose a ay 
trifling or nominal consideration, eg., the customary; 
five shillings’ consideration, but will in general in; 
such a case order the grantee, under a voluntary} 
er practically voluntary conveyance, to hold merely 
as a trustee for the grantor; and at all events, the 





Us i Sink Ua Ge 
) 1 Sand. Us. 59, 62 
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onus is upon the grantee. in such a case to prove 
the intention of a beneficial gift to him, failing which 
proof, the grantor will take back the beneficial or 
equitable estate, although the estate at law may con- 
tinue vested in the grantee (h). 


The professed object of the Statute of Uses was con- 
pletely to extirpate the doctrine of uses and trusts ; 
but the statute, so far from effecting that object, rather 
gave a fresh stimulus to uses and trusts, and in this 
wise, namely, the common-law judges determined that 
if A., the legal owner, was directed to hold the land to 
the use of B., to the use of C., the statute would carry 
the land to B. at law, but carry it no further, however 
plainly the intention might appear that the use or 
benefit was really designed for C. The ultimate use 
in favour of C. was ‘‘a use upon a use,” %.¢., a second 
use upon or after a first use, which second use the 
statute, having (in the opinion of the courts of com- 
mon. law) exhausted itself over the first use in favour 
of B., had no remaining energy to reach (7); but equity, 
considering the plain intention of the gift, held that the 
use in favour of C. should have full effect in equity, 
that 1s, as the equitable estate. Consequently, after 
the passing of the statute, in order to create an interest 
purely equitable, nothing more was necessary than to 
limit @ use upon a use, or to declare a second use. 
Suppose, for example, that A. sold land to B., and B. 
desired to have the legal estate vested in C., in trust 
for B., the object was effected by A.’s conveying the 
land to B. to the use of C. to the use of B. Here the 
land passes by the conveyance to B. under the old law, 
and the first use, being that in favour of C., carries the 
land or legal estate to C., by virtue of the statute; and 
the second use, being that in favour of B., is the estate 


(kh) Coles v. Trecothick, 9 Ves. 246. 
(¢) Ldoyd v, Passingham, 6 B. & C, 305 ; Hayes’ Intro. 53. 
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in equity or equitable estate (7). And in this manner, 
under such conveyances, there arise two estates, 
namely, the legal estate or estate at law, which is in 
the first usee in respect of the first use, and the equit-| 
able estate or estate in equity, which is in the second 
(or last) usee in respect of the second (or last) use, and 
which last use is for distinction’s sake commonly calledj 
by the name of ¢rust (x). 


In the construction and regulation of the equitable Equity follows 
estate or trust, equity is said to follow the law; that the iw; say 


is, the Court of Chancery generally adopts the clea regards equit 
law applicable to the legal estate. Thus, a trust for 
A. for his life, or for A. and the heirs of his body, 
or for A. and his heirs, will respectively give A. an 
equitable estate for life, an equitable estate in tail, or 
an equitable estate in fee-simple. Again, an equitable 
estate in fee-simple immediately belongs to every 
purchaser of freehold property the moment he has 
signed a contract for its purchase. If, therefore, the 
purchaser were to die intestate the moment after a 
contract is completed as a contract simply, the equitable 
estate in fee-simple which he has just acquired would 
descend to his heir-at-law, and the vendor would be 
a trustee for such heir, and would also be compel- 
lable to make a conveyance of the legal estate to the 
heir (2). 


The Statute of Uses, it will be observed, was Prope 
pointed at the extirpation of uses of lands, tene- which the of 
ments, and hereditamenis only, and therefore it ex- 
tended not to other species of property; and further, 
the statute spoke, in the case of lands, &., only of 
persons “‘ seised” of lands, é&c., to the use of another 


or others, and seisin strictly so called applied and 





(j) aig Intro. 53. 
(k) Wma. R. Prop. 156; 1 Sand. Us. op 
(2) See Wma. R. Prop. ‘160, 161. . 
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applies to freeholds only, and’ not to leaseholds nor 
to copyhold lands; and it followed that the statute 
was confined in its legal operation to freehold lands. 
Consequently, the properties to which the Statute of 
Uses does not apply are much more numerous than 
the properties to which it does apply, and may be 
enumerated as follows :— 


1. Pure personal property generally ; 
2. Impure personal property; otherwise, chattels 
real, or leasehold lands; and 
' 3, Copyhold lands (m). 
\ 


Thus, with regard to all these three classes of pro- 
perties, if any of them was vested in A. to the use of 
B., the statute was held not to transfer the legal in- 
terest to B., which therefore remained in A. at law, 
and B.’s use underwent no change except a change of 
name, for it was now called, in conformity with the 
style adopted in regard to freehold interests, a trust (1). 
And generally, with regard to trusts of all these three 
classes of property, the rules to be applied after the 
statute were the same that they were subject to before 
the statute. And as to freeholds even, only uses of 
a certain description were operated on by the statute, 
that is to say, only passive uses; for in regard to active 
uses, being uses which impose (as the name denotes) 
some active duties on the feoffee, ¢.g., to sell the land 
and divide the money, or to convey the land on the 
cestur que trust attaining his age of twenty-one years, 

[or to pay the debts, &c., the statute was necessarily 
inoperative (0). 


The Statute of Frauds is the most important statute 


(m) 2 Ves. Sr. 267; 1 Sand. Us. 249, 
(n) Gilb. Ua. 79, 
(0) Hayes’ Intro. 51, 
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that has a bearing upon trusts ().' Before the statute, trusts 
trusts of every species of property might have been 
created, or might have been passed from one person to 
another, without any writing, and without the use even to be created 
of any particular form of words. But in consequence : ee 
of the danger of permitting the trust to depend upon: 

so uncertain a thing as memory, and generally to shut. 

the door against the numerous frauds that might other- | 

wise have entered under the pretext of simplicity, the | 
Legislature thought fit to enact that certain species 

of trusts should be in writing. By the Statute of 

Frauds it was accordingly enacted as follows :— 


Sec. 7. That all declarations or creations of trusts, 
or confidences of any lands, tenements, or hereditaments, ' 
shall be manifested and proved by some writing, signed ; 
by the party who is by law enabled to declare suchi 
trusts, or by his last will in writing (¢q). 


Sec. 9. That all grants and assignments of ANY trust 
or confidence shall likewise be in writing signed by 
the party granting or assigning the same, or by his 
last will. 


Sec. 8 recognises two exceptions from the statute, Exceptions 
Viz :—+ 


(a.) Trusts arising or resulting from any conveyance , 
of lands or tenements, by implication or construction | 
of law (r); and, 

(.) Trusts transferred or extinguished by act or} 
operation of law. 


It is clear that the last-mentioned statute extends Property to 
to freehold lands; it has been decided that copyhold ™™ 


(p) 29 Car. Il. c. wr 

(a) En Kronheim v. Johnson, 7 Ch. Div. 60. 

a2) Bellasie v. Compton, 2 Vern. 294; Ayerst v. Jenkins, L. RB. 
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lands (8), and also leasehold lands or chattels real (7), 
are likewise within the Act; but that pure personal 
estate, 1.¢., chattels personal, are not within the Act (w), 
scil. are not within the 7th section (which treats of the 
declaration or original creation of the trust), but are 
within the 9th section (which treats of the grant, 1...,: 
the assignment or transfer, of an already created and 
subsisting trust). 


ome “ A trust, as will be seen from the instances above 
+ | given, is a beneficial interest in, or a beneficial owner- 
| ship of, real or personal property unattended with the 
Hingis ownership thereof (7). 


Classifeation ‘lusts may be classified under three heads: express 

relia trusts, implied trusts, and constructire trusts. Those fall- 

plied, and con- ing under the first of these three heads may be again 
subdivided, according to their objects, or their end and 
purpose, into express private trusts and erpress public 
[or charitable] trusts. Trusts implied and constructive, 
being the trusts falling under the second and third 
heads, are frequently confounded, or at least classed 
together, and it is not always easy to draw the line 
between them. It is proposed in the succeeding chap- 
tera to treat of each head or class of trust in the order 
above enumerated. 


(8) Lewin Tr. 43; Withera v. oe Amb, 151. 
(t) Foreter v. Hale, 3 Vs. 669; Riddle v. Emerson, 1 Vern. 108. 
ae M'‘Fadden v. Jenkins, 1 Ph. 157; Benbow v. Townsend, 1 My. & 


() 2 Sp. 875. 
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CHAPTER II. 
EXPRESS PRIVATE TRUSTS. 


AN express trust is a trust which is clearly expressed Express trusts. 
by the author thereof, whether verbally or by writing. 

Express trusts are of many varieties, which it is pro- 

posed to expound in due order one after another. 


Firstly, an express trust may be either executed or 1. 
executory. A trust is said to be executed when no 
act is necessary to be done to constitute it, the trust 
being finally declared by the instrument creating it; 
as where an estate is expressed to be conveyed to A., 
in trust for B., and the conveyance actually accom- 
plishes what it professes to do. On the other hand, 
a trust is said to be executory when there is a mere 
direction to convey upon certain trusts, and the in-' 
strument containing the direction to convey does not 
of itself, proprio, vigore, constitute the trust or er 
the conveyance which it directs. “ All trusts,” observes 
Lord St. Leonards, “‘ are in a sense executory, because 
‘“‘there is always something to be done. But that 1s 
“not the sense which a court of equity puts upon the 
“term ‘executory trust.’ A court of equity, in con- 
“sidering an executory trust as distinguished from an 
“ executed trust, distinguishes the two in this manner 
“Has the testator been what is called, and very 
“ properly called, his own conveyancer? Or has he, 
‘on the other hand, left it to the court to make 
“out from general expressions what his intention is? 
“Tf he bas so’ defined that intention that you have 
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“nothing to do but to take the limitations he has 

“ given to you, and to convert them into legal estates, 

“then the trust is executed, but otherwise it is exe- 
| entory ” (a). 


Aa to trnsts In the case of trusts executed, a court of equity will 
execute 

equity follows put the same construction on technical words as is put 
t wv. 


by a court of law on limitations of legal estates. If, 
for instance, an estate is vested in trustees and their 
heirs in trust for A. for life, without impeachment of 
waste, with remainder to trustees to preserve contin- 
gent remainders, with remainder in trust for the heirs 
of the body of A., the trust being an executed trust, 
A., according to the rule in Shelley’s case, which is 
a rule of law, will be held to take an estate tail (b); 
and to this rule, it is believed, there is no exception 


As to trusts whatsoever in the case of executed trusts. On the 
executo 


equity may or other hand, in the case of an evecutory trust, that 
rfid follow is to gay, a trust raised by stipulation or direction 


to make a settlement or assurance to uses or upon 
trusts indicated in, but not finally declared by, the 
instrument containing the stipulation or direction, a 
court of equity sometimes does, and sometimes does 
not, put the same construction on technical words as 
is put by a court of law on limitations of legal estates. 
It is unnecessary to say that the court of equity thus 
acting does not act capriciously or arbitrarily, but 
pursues with steadfastness certain rules or principles, 
which we may explain and illustrate as follows :— 


Two guiding 1. In the case of executory trusts, that is, where the 
exeoutery trust remains to be executed in the sense of perfect 
limitation above explained, a court of equity will not 
invariably construe the technical expressions in the 
document declaring the trust with legal strictness, but 


(a) — Brownlow, 4 H. L. Ca. 210 
(bd) Jervoise v. D. of Northumberland, 1 J. k W. 559. 
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will, in executing the trusts, mould them according 
to what it collects to be the real intention of the 
creator of the trusts, even if that intention should 
be contrary to the strict legal effect of the language 
he has used. But if no such contrary intention can 
be collected, either from the instrument itself or from 
the nature of the case, a court of equity is bound to 
construe, and always does construe, the technical terms 
used in the instrument in strict accordance with their 
legal meaning (c). 


2. There are two documents (and, it is believed, 
two documents only) in which executory trusts are 
found ; and these documents are,—firstly, Marriage 
Articles; and, secondly, Wills. 


Now, firstly, in marriage articles the very object (a.) Marriage 
and purpose of these furnish in themselves an indica- tection aiwave 
tion of intention. Their object is, of course, to make /™Plied. 

@ provision for the issue of the marriage by a properly 
execnted settlement, framed so as to carry out tho 

clauses which the articles only imperfectly express ; 

and it is not to be presumed that the contracting 

parties meant to put it in the power of either to defeat 

that purpose by limiting the estate to himself or her- 

self absolutely. If, therefore, the agreement is to 

limit an estate for life to either or both of the contract- 

ing parties, with remainder to the heirs of the body 

or bodies of him, her, or them, the court decrees a 

strict settlement in conformity with the presumable in- (4.) Wills,— 
tention. But, secondly, in the case of wills, if the will (aires to 
directs the like limitation for life, with the like remain- ¢*pressed. 
der to the heirs of the body, the court has no such 

object or purpose necessarily before it as a ground for 
decreeing a strict settlement; and therefore, in this 

case, it is not a matter of course, as it is in the case 





(c) Glenorchy v. Bosville, 1 L. C. 1. 
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‘of marriage articles, to decree a strict settlement; and 
the court therefore does not invariably, but only occa- 
sionally, decree a strict settlement, in such a case. A 
testator gives arbitrarily what estate he thinks fit ; 
there is no presumption that he means one quantity 
of interest rather than another—an estate for life 
rather than in tail or in fee. The testator’s intention 
in respect of the quantity of interest to be given 
can be known only from the words in which it is 
expressed to be given; but if it is clearly to be 
ascertained from the words of the will that the testator 
did not mean to give that precise quantity of estate 
which the words of limitation, when construed in strict 
accordance with the rules of law, would in fact give, 
then the court will decree such a settlement as the 
testator appears to have intended, and will depart 
from his literal words in order to execute that in- 
tention (d). 


Firstly, therefore, as to executory trusts in marriage 
articles :— 


Rxeoutory  --‘SIf'in articles before marriage for making a settle- 
marriage ment of the real estate of either the intended husband 


or the intended wife, or of both, it is agreed that the 
ares a strict estate shall be settled upon the heirs of the body of 
conformity them, or either of them, in such terms as would, if 
construed with legal strictness, according to the rule 
in Shelley's case, give both or either of them an estate 
tail, and enable both or either of them to defeat the 
intended provisions for their issue, courts of equity, 
considering the object of the articles, viz., to make 
provision for the issue of the marriage, will, in con- 
formity with the presumed intention of the parties, 
decree a settlement to be made upon the husband or 
wife for life only, with remainder to the issue of the 





(d) Blackburn v. Stables, 2 V. & B. 369; Deerhurat v. St. Albans, 5 
Mad, 260, 
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marriage in tail as purchasers, Thus in Trevor v. 
Trevor (e), A., in consideration of a then intended mar- 
riage, covenanted with trustees ¢o settle an estate to 
the use of himself for life, without impeachment of 
waste, remainder to his intended wife for life, remain- 
der to the use of the heirs male of him on her body 
begotten, and the heirs male of such heirs male issu- 
ing, remainder to the right heirs of the said A. for 
ever :—Lord Macclesfield said that articles were only 
minutes or heads of the agreement of the parties, and 
ought to be so moulded when they came to be carried 
into execution as to make them effectual; and that 
the intention was to give A. only an estate for life; 
that, if it had been otherwise, the settlement would 
have been vain and ineffectual, for it would have been 
in A.’s power, aS soon as tho articles were made, to 
have destroyed them. And his lordship therefore 
held that A. was entitled to an estate for life only, 
and that his eldest son took by purchase, as tenant 


in tail (/). 
Secondly,—as to executory trusts in wills :— 


The intention of the testator must appear from the (6.) Executory 
will itself, that he meant “heirs of the body,” or words Coa Manes 
of similar legal import, to be words of purchase, and + ah ae 
not of limitation; otherwise, courts of equity will in tion. 
the case of wills direct a settlement to be made accord- 


ing to the strict legal construction of those words. 


Suppose, for instance, a devise to trustees in trust 
to convey to A. for life, and after his decease to the pide rad 
heirs of his body; here, as no indication of intention 
appears that the issue of A. should take as purchasers, et 
the rule of law will prevail, and A. will take an estate a 


w-, 1 P. W. 622. 
(f) Affd. in H, of Lds., § Brown, P. C. Toml, = 122; Streathed v, 
Streathidd, Ca. t. Talb. 176. 
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il, although, as we have already seen, in the case 
of marriage articles similarly worded, he would have 
taken only an estate for life. Thus, in Sweetapple v. 
Bindon (9), B., by will, gave 4300 to her daughter 
Mary, to be laid out by her executrix in lands, and 
settled to the only use of her daughter Mary and her 
children, and if she died without dssue, the land to be 
equally divided between her brothers and sisters then 
living. Lord Cowper said, that had it been an im- 
mediate devise of land, Mary the daughter would have 
been, by the words of the will, tenant in tail; and in 
the case of a voluntary devise, the court must take it 
as they found it, and not lessen the estate or benefit 
of the devisee; and the words children and issue in 
the will being used interchangeably, and as so used 
being equivalent to heirs of the body, the daughter 
Mary was decreed to have an estate tail under the 
will. 


On the other hand, if, for instance, there is a devise 
to trustees, upon trust fo conrey to A. for life, and 
after his decease to the heirs of his body, and in the 
will there are expressions from which it can be fairly 
inferred that the testator wanted a strict settlement 
of the lands devised,—for example, either from the 
will mentioning the testator’s desire that A. should 
marry, or from the testator expressing that A. (not- 
withstanding the apparent limitations aforesaid) should 
not have power to bar the entail, or other like words, 
——then the court of equity will endeavour to effect 
that intention, and will decree a strict settlement 
to be for that purpose executed. Thus, in the case 
of Papillon v. Voice (hk), where A. bequeathed a sum 
of money to trustees in trust to be laid out in the 


(g) 2 Vern. And ses the Rule in Wild's case, Tud. Conveyancin 
g 


od, 
3. W. 
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purchase of lands, to be settled on B. for life, without 
impeachment of waste, remainder (to trustees and 

their heirs during the life of B. to preserve contingent 
remainders, remainder) to the heirs of the body of B., 
remainder over, with power to B. to make a jointure ; 

{and by the same will A. devised lands to B. for his 

life, without impeachment of waste, remainder (to 
trustees and their heirs during the life of B. to pre- 

serve contingent remainders, remainder) to the heirs of 

the body of B., remainder over |,—Lord Chancellor King 
declared, as to that part of the case where the lands (a.) The exe- 
were devised to*B. for life, though said to be without” 
impeachment of waste, with (remainder to trustees to 
preserve contingent remainders) remainder to the heirs 

of the body of B.,—this last remainder was in the 
general rule, and the words of it must operate as 

words of limitation, and consequently create a vested 

estate tail in B., and that the breaking into this rule 

would occasion the utmost uncertainty ; but as to the (b.) The exe- 
other part, he declared that the court had power over ewer 
the money directed by the will to be invested in land, 

and that the diversity was where the will passed a 

legal estate, and where it was only exceutory; that in 

the latter case the intention should take place, and 

not the rules of law; so that as to the lands to be 
purchased, they should be limited to B. for life, with 

power to B. to make a jointure, remainder (to trustees 

during his life to preserve contingent remainders, re- 
mainder) to his first and every other son in tail male 
successively, remainder over. And the reader will 

have observed that, in the last-mentioned case, the 
already acquired lands devised by the will were so 
devised upon an executed trust,—so that the rule in 
Shelley’s case could not but apply; but that, in the 

same case, the lands to be purchased, and then after- 

wards to be settled, devised by the will were so devised 

upon an executory trust,—so that the court was free 

to apply (or not to apply) the rule in Shelley's case, 
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according as it found (or did not find) in the will 
itself some reference to a marriage, or some other 
indication of an intention contrary to the strict con- 
struction of the words. Now, the reference to jointur- 
ing was a reference to marriage, and was also a sufficient 
reference for the court to act upon. That reference 
took, in fact, that particular portion of the will out 
of the category of devises altogether, and put it (in 
effect) into the category of marriage articles, with the 
usual consequences as above expounded. And besides, 
if 3B. was to have had an estate tail, there would have 
been no necessity for giving him an ¢exp7css power to 
jointure, for as an incident to his estate tail, and by 
virtue thereof, he could have made a jointure without 
any power in that behalf; but if B. was only to have 
an estate for his life, then, of course, the express power 
to jointure was necessary. 


In the following further cases on wills, it has been 
held that there was a sufficient indication of the 
testator’s intention that the words, “heirs of the 
body,” or words of similar import, should be construed 
as words of purchase, and not of limitation, viz., where 
trustees were directed to settle an estate upon A. and 
the heirs of his body, taking special care that it should 
not be in the power of A. to dock the entail of the 
estate given to him during his life (7); or, again, 
“in such manner and form .. . as that, if A. should 
“happen to die without leaving lawful issue, the 
“property might then after his death descend un- 
“encumbered to B.” (7); so also a direction that the 
settlement shall be made “as counsel shall advise,” 
has been held to indicate an intention that there 
should be a strict settlement (4). 


(8) Leonard v. Susser, 2 Vern. 526. 
(j) TRompson v. Fisher, L. R. 10 Eq. 207. 
(k) Battard v. Probdy, 2 Cox, 6, 
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Secondly,——-An express trust may be either a volun- n. 
tary trust or a trust for valuable consideration ; and for irate fc 
the due understanding of this group of trusts, three "ue. 
general principles have to be considered, namely, the 


following :— 


1. The maxim, Ex nudo pacto non oritur actio, that General rules. 
no action lies upon an agreement without consideration, Saga nen” 
is as universally recognised in equity as at law. Thua, (7itur actio, — 
in Jefferys v. Jefferys (1), & father who had by voluntary upou an 
settlement conveyed certain freeholds, and covenanted Aa 
to surrender [but had never actually surrendered] cer- “™" 
tain copyholds to trustees in trust for the benefit of 
his daughters, afterwards devised the same freehold and 
copyhold estates to his widow, by a will dated sub- 
sequently to Preston’s Act, 1815 (55 Geo. III.,c. 192), 
being the Act which first rendered a surrender to the 
uses of the will unnecessary. It followed from this, 
that the will, regarded as an assurance, was complete not 
only as to the freehold lands but also as to the copy- 
hold lands; while the deed of voluntury settlement, 
regarded as an assurance, was complete as to the free- 
holds, but only incomplete as to the copyholds. A 
suit having been instituted by the daughters after the 
testator’s death to have the trusts of the settlement 
carried into effect, and to compel the widow to sur- 
render to them the copyholds, to which she had mean- 
while been admitted, the Lord Chancellor said,“ The 
“ title of the plaintiffs (the daughters) to the freeholds is 
“complete ; and being first in date, is also first in right. 

‘“‘ But with respect to the copyholds, I have no doubt 
“that the court will not execute a voluntary contract” 
(m). Consequently, the widow kept the copyholds, but 
the daughters got the freeholds. . 


(lt) Cr. & Ph. 138; and see Green v. Paterson, 32 Ch, Div, 95 
(m) Witkineon v. Wilkineon, 4 Jur. N.S. 47. 
E 
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2. An imperfect conveyance is in equity regarded 
as evidencing a contract binding or not binding as the 
case may be (n), that is to say,—(1.) An imperfect 
conveyance, if for valuable consideration, is binding ; 
and (2.) an imperfect conveyance, if voluntary, is not 
binding. And reading these principles backwards, they 
hold equally true; for (1.) A conveyance for value is 
binding, although imperfect ; but (2.) A voluntary con- 
veyance is not binding, if imperfect. 


3. On the other hand, a voluntary conveyance may, 
of course, be perfect; and if perfect, it will be binding. 
In other words, a trust may be raised without any 
consideration. In Ellison v. Ellison (v), Lord Eldon 
says :—‘I take tho distinction to be that if you want 
“that assistance of the court to constitute you cestut que 
 ¢rust, and the instrument is voluntary, you shall not 
“have that assistance for the purpose of constituting 
x you cestui que trust” (p); implying that, if you are 
lalready completely constituted, then you are all right, 
and may enforce your rights under the deed. 


It will be found, in fact, that all the cases which 


soon. have been decided on voluntary trusts, whether in 


I. Where 
donor is 


owner, 


favour of or against the volunteers, have turned upon 
the single inquiry,—Has the trust been completely 
constituted or declared? Because, if so, it is bind- 
ing; and if not 80, it is no good at all, even as a 
ground of action for completely constituting it. The 
inquiry is, however, sometimes one of the greatest 
nicety, depending on various considerations, which it 
is now proposed to examine. 


I. Cases where the donor has the legal as well as 


poo the equitable interest in the property which is the 


subject of contest. 


(n) Parker v. Tasweil, 4 Jur. N.S. 183; 2 De G. & J. §59. 
{o} 3 L. C. 27s. 
(p) Jones v. Lock, L. R, 1 Ch. 25. 
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(a.) If the conveyance upon trust for the donee has (a,) Trast 

been actually and effectually made, as if a person by a 
complete legal conveyance has transferred land or stock, ('.) 
no difficulty will arise, for then equity will enforce the 
trust even in favour of a volunteer against the author 
of the trust, and all subsequent volunteers (q). And declaration of 
the rule is the same, not only if the donor has effectu- 
ally conveyed the property to trustees for the donee, 
but also where the donor, being legal and equitable 
owner of property, declares himself a trustee for the 
donee; for in such latter case also, a binding trust 
is created. The efficacy of a simple declaration of 
trust is laid down by Lord Eldon in the case of Fx 
parte Pye ("), a3 follows :—‘“It is clear that this 
“court will not assist a volunteer—that upon an 
“agreement to transfer stock this court will not inter- 
“pose. But if the party has declared himself to be the 
“trustee of that stock, it becomes the property of the 
“cestut gue trust without more, and the court will act 
“‘ ypon it.” 


In the above-cited case of Jefferys v. Jefferys (s), the Jefferys v. 
voluntary settlement which contained the covenant to 
surrender the copyholds did not contain any declara- dol rh 
tion by the covenantor that in the meantime and until Steele v, 
such surrender had been made he would stand seized eared ie of 
of the copyholds upon trust for his daughters; but 
according to the case of Steele v. Walker (t), if the ol aiteren’ 
voluntary settlement had contained such a declaration = 
of trust, then it would have been a perfect document, 
and the daughters and not the widow would have had 
the copyholds, For in the case of Steele v. Walker, 
where in addition to the covenant to surrender there 


was also such a declaration of trust, Lord Romilly, 


Lapa Ellison, 1 L. C. 273. 


(r) Ex parte Pye, cx parte Dubos, 18 18 Ves, 1 
i) or & Ph. 138; ai disting. Green . Paee a Ch. Div. 95. 
(t) 28 Beav. 466. 
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M.R., expressed himself as follows :—“The covenant 
‘to surrender the copyholds contained in the voluntary 
“‘gettlement could not be enforced against her (sctl. 
“the voluntary settlor); yet the trust declared by Mrs. 
“ Chollet (the voluntary settlor) of the copyholds until a 
“ surrender was made, was in my opinion perfectly 
“ good, and constituted her a trustee of these copyholds 
“uypon the trusts declared by the deed. After that 
‘deed was executed, she remained seised in fee of 
‘“‘these copyholds in trust for the cestuis que trustent 
“named in the deed.” 


It often happens, however, that the donor has 
not made or intended to make any declaration of trust 
properly so called, but has attempted to make a comn- 
plete legal conveyance or assignment, and has failed to 
do so. In considering the legal or equitable effect of 
such ineffectual attempts, it used to be necessary to 
draw the following distinctions, viz. :— 


(1.) If the property was of a species that admitted 


- of a complete conveyance or assignment at Jaw, and the 


conveyance or assignment was left imperfect, the donee 
received no aid from the court to perfect the apparently 
intended pift. 


Thus in Antrodus v. Smith (uw), where A. made the 


following endorsement upon the receipt for one of his 


subscriptions to the Forth and Clyde Navigation Com- 
pany :—‘‘I do hereby assign to my daughter B. all my 
“right, title, and interest of and in the enclosed call, 
“and all other calls in the F. and C. Navigation,’—the 
court held that no trust was created in favour of B., 
the Master of the Rolls saying, —“This instrament 
“was of itself incapable of conveying the property. 


__ ‘$2 Ves. 393 40 re 7 v. Burrow, W. N. 188s, 
83 ; Shilito v. Hobson, 30 Ch. Div. 396. 
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“Mr. Crawford has not in form declared himself a 
“< trustee, nor was that mode of doing what he proposed 
‘in his contemplation. He meant a gift. He says he 


“assigns the property ; but the gift was not complete; 


‘the property was not transferred by the act. There 
‘Sig no case in which a party has been compelled to 
“perfect a gift which, in the mode of making it, he 
‘has left imperfect. There is a locus penitentia, as 
“long as it is incomplete.” 
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In Searle v. Law (v), where A. made a voluntary Sesrie v. Law 


assignment by deed of turnpike bonds and shares in a 


railway company to B., in trust for himself for life, and Spa ae 


after his death for B. Gia nephew; and he delivered the required on 
bonds and shares to B., but did not observe the for- “senmeut. 


malitres required by the Turnmke [oad Act, and the 
deeds by which the company was formed, to make the 
assignment effectual. The court held, on his death, that 
no interest, either in the bonds or in the shares, passed 
by the assignment to B. The Vice-Chancellor said, 
—“ Tf that gentleman had not attempted to make any 
“assignment of cither the bonds or the shares, but had 
simply declared in writing that he would hold them 
“Son the same trusts as are expressed in this deed, that 
“declaration would have been binding on him, and 
‘“‘ whatever bound him would have bound his personal 
‘representative. But it is evident that he had no 
“intention whatever of being himself a trustee for any 
‘Sone; and as he has omitted to take the proper steps to 
“make the deed an effectual assignment, both the legal 
‘“‘and the beneficial interest in the bonds and shares 
‘remained vested in him at his death, and therefore 
‘““now belong to his executors as part of his own 
“ estate.” 


1§ Sim. 95. See and distinguish Nanney v. Morgan, 37 Ch. 
Div. 346. ; : 


of as- 


inent of, by 
deed. oe 
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(2.) But if the property conveyed or assigned was 
not such that it could properly be transferred at law, 
the purported conveyance or assignment of it would be 
‘held good if the donor had done all that he could to perfect 
the assignment ; but if he had left anything imperfect 
which he might have perfected or made more nearly 
perfect, the purported conveyance or assignment would 
be bad in that case also. 


Thus in Fortescue v. Barnett (7), where J. B. made 
a voluntary assignment by deed of a policy of assurance 
upon his own life for £1000 to trustees upon trust, for 
the benefit of his sister and her children if she or they 
should outlive him; and he duly delivered the deed to 
one of the trustees, but kept the policy in his own 
possession ; and no notice of the assignment having 
been given by the trustees to the assurance office, 
J. B, afterwards surrendered to the assurance com- 
pany, for valuable consideration, the policy and a 
bonus declared upon it,—Upon a bill filed by the 
surviving trustee of the deed, against the executors 
of J. B., then deceased, to have the value of the policy 
replaced out of his estate, the court held that, upon 
the delivery of the deed, no act remained to be done 
by the grantor to give effect (scil. as against himself) 
to the assignment of the policy, and that his estate 
was liable to make good the amount of the value of 
the policy assigned by the deed,—the Master of the 
Rolls saying,—“ In the present case, the gift of the 
“ policy appears to me to have been perfectly complete 
“without delivery. Nothing remained to be done by 
“the grantor, nor could he have done what he after- 
“wards did to defeat his own grant, if the trustees 
“had given notice of the assignment to the assurance 
“ office.” And in the somewhat similar case of Pearson 


(2) 3 My. & EK. 36; and ace Jn re Walhampton Estate, 26 Ch. Div. 391. 
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v. Amicable Assurance Office (y), the court arrived at 
the same conclusion, viz. that the assignment being 
by deed was complete, and the gift perfect and 
binding. 


On the other hand, in Zdwards vy. Jones (=), where 
the obligee of a bond, five days before her death, signed 
& memorandum not wnder seal, which was endorsed upon 
the bond, and which purported to be an assignment of 
the bond without consideration to a person to whom 
the bond was at the same time delivered, the gift 
was held to be incomplete, and the court could not 
give effect to it. The Lord Chancellor said,— The 
“memorandum being inoperative for the purpose of 
“transferring the bond, which was a mere chose in 
“action, the question comes to be, whether the mere 
“delivery or handing over of the bond .. . constitutes 
“a good gift inter viros; but such delivery does not 
“make a valid complete gift; and the intended gift 
“being purely voluntary and incomplete, this court 
“will not complete it, and make it effectual” (a). 
But when, as in Fox v. Hanks (b), a husband assigned 
by deed certain leaseholds to his wife, and the assign- 
ment was direct to his wife without the intervention 
of trustees, the court held that assignment to be com- 
plete as a gift, although, by the then state of the law, 
it left the husband still possessed of the legal estate ; 
the court said, he would hold such estate as a trustee 
for the wife. The defect here was not a neglect of 
the party, but an inherent imperfection in the legal 
consequences only of the act. 


It may here be observed that certain classes of pro- 


‘(y) 27 Beav. 229. 

(z) 1 My. & Cr. 226. 

(a) Blakely v. Brady, 2 Dr. & Walsh, 311, aud distinguish Baddeley 
Baddeley, 9 Ch. Div. 113. 

() 13 Ch. Div. $22; following in effect Baddeley v. Baddeley, 9 Ch. 
Div. 113. And see Convey. Act 1881, 5. So. 


Edwarda v. 


be ; 
memorandum 
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Assignment of perty, not formerly assignable at law, have since the 

et choses. date of the foregoing decisions been made assignable 

inaction, “at law (c); consequently the distinction aforesaid 
between property that is, and property that is not, 
properly assignable at law, is for the future rendered 
unnecessary, and the question in all cases now is simply 
whether the property has been in fact completely 
assigned at law or only incompletely assigned at law ; 
but the principle of the decisions is not in the slightest 
degree altered. 


II. Where II. Cases where the donor has only an equitable 
donorisonly . ; ‘ 

equitable | interest in the property assigned. 

owner. 


(a.)Trustactu- (@.) In this case, the settlor may simply direct 
aa nape trustees to hold the property in trust for the donee; 
eizeetion £0 and by such a direction, though without consideration, 
hold on trust; & trust is well and irrevocably created (d). The direc- 
tion must by reason of the Statute of Frauds be in 

‘writing as regards lands, whether freeholds, leaseholds, 

-or copyholds; but the direction will be sufficient if 

oral as regards pure personal property (c). Moreover, 

it is not necessary for the validity of a trust thus 

created that there should be notice of the direction to, 

or an acceptance or declaration of the trusts by, the 

trustees, in whom the legal interest is vested (/), such 

notice being only necessary to protect the cestui que 

trust as against third parties (g). It has even been 

said that a trust of pure personal estate may be validly 

created by the mere conduct of the party, without any 


(c) Policies of life assurance are assignable under 30 & 31 Vict., c. 
144 $ policies of marine insurance under 31 & 32 Vict., c. 86; and debts 
and other legal choses in action generally under 36 & 37 Vict., ¢..66, 
a 25, sub-sec, 6. 

) Bill v. Cureton, 2 My. & K. 503. 

y  Seagiy cage i Ph. 153. 

’ v. » 19 Beav. 330; Donaldson v. Donaldeon, Ka 
7113 Kronheim v. Johnson, 7 Ch. bis. 60. Sf 
Donaldaon v. Donaldoon, Kay, 719. 
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express direction, sci]. where from his conduct such a 
direction may be implied (h). 


(o.) Secondly, instead of giving directions to the (2.) by con- 
trustees to hold for the benefit of the volunteer, the assignment 4 
donor may purport to convey or assign his equitable fastsble in- 


interest to another; and that, 


Either (1.) In the case of lands,—conveying his 
equitable interest therein ; 

or (2.) In the case of personalty,—assiguing 
his equitable interest therein. 


(1.) Lands,—conveyance of equitable interest in :— 


In Gilbert v. Overton (i), a settlor, holding an agree- Gilbert v. Over- 
ment for a lease subject to rents and covenants, by fal ieee 
voluntary deed assigned all his interest to trustees, apne i 
to hold upon the trusts thereby declared; shortly 
afterwards he took a lease under the agreement to 
himself, but never assigned to the trustees the legal 
estate which he so acquired; and it did not appear 
whether at the date of the settlement the settlor was 
entitled to call for an immediate lease. The court 
held that the settlement was complete, and ought to 
be carried into execution. In giving judgment, Lord 
Hatherley, then Vice-Chancellor, said,—‘ The settlor 
‘“‘ conveys his equitable interest, and directs the trustees 
‘“‘to hold it upon the trusts thereby declared. In the 
‘inception of the transaction, there is nothing to show 
“ that the settlor had the power of obtaining a lease before 
“the time when he did so, after the execution of the 
“settlement. There is, therefore, nothing to show that 
“the settlor did not, by the settlement, do all that 
“at was THEN in his power to do to pass the property. 





(A) Penfold v. Mould, L. R. 4 Eq. 562; and see Fox v. Hanks, supra. 
ang? ) 2H. & M. 110; and see Nanney v. Morgan, 37 Ch. Div. 346; 
distinguish Bridge v. Bridge, 16 Beav. 322. 


Kekewich v. 
Manning,— 
personal 
estate, equit- 
able interest 
in, assignment 
of, by deed. 


Donatdeon v. 
Donaldson on 
to same 
offeot. 
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“Tf this were not sufficient, it would be impossible 
“to make a voluntary settlement of property of this 
“ description.” 


(2.) Personalty,—assignment of equitable interest 
in :— 


In Kekewich v. Manning (k), residuary estate, con- 
sisting of money in the funds, was bequeathed to a 
mother and her daughter, in trust for the mother for 
life, and afterwards for the daughter absolutely. By 
a settlement made in contemplation of her marriage, 
the daughter assigned her interest under the will to 
trustees upon trust for the issue of the intended 
marriage, and in default of such issue, then for a 
niece of the daughter and the issue of the niece. The 
daughter’s husband died soon after the marriage, and 
there was no issue of the marriage. Held, that [even 
if the settlement was voluntary as regarded the trust 
in favour of the niece] it was a complete aliena- 
tion, so as to be capable of enforcement at the in- 
stance of the trustees of the settlement, against the 
daughter, and against the trustees of another settle- 
ment, which the daughter had made on her second 
marriage, inconsistent with the former settlement. 
And in Donaldson v. Donaldson (1), 1t was held, 
that a voluntary assignment of the assignor’s interest 
in a sum of stock standing in the names of trustees, 
such assignment being made by deed in favour of 
volunteers, was a complete transfer of such interest, as 
between the donee and the representatives of the donor, 
and that, although no notice of the deed was given 
to the trustees in the donor's lifetime. Wood, V.C., 
said,—“‘ In this case, there is no need whatever for 
“the donee to call in aid the jurisdiction of this court 


__ 2 DeG. M. & G. 176; and sec Meck v. Ketilewell, 1 He. 464. 
@) Kay, 711. 
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“against the original assignor or his representatives. 
“All that the donees have to do, is to require the 
“trustees who hold the fund to transfer it to 
“them ” (m). 


The law as to voluntary trusts is thus summarised Afilroy v. 
by Lord Justice Turner in Milroy v. Lord (n): mary 


law. 


‘In order to render a voluntary settlement valid 
“and effectual, the settlor must have done everything 
“ which, according to the nature of the property com- 
‘¢ prised in the settlement, was necessary to be done in 
“order to transfer the property and render tho settle-| 
“ment binding upon him. He may, of course, do} 
“this by actually transferring the property to the| 
‘‘ persons for whom he intends to provide, and the pro-! 
“vision will then be effectual; and it will be equally’ 
“effectual if he transfers the property to a trustee! 
“for the purposes of the settlement, or declares that) 
“he himself holds it in trust for those purposes ; and if! 
“the property be personal, the trust may, as I appre- 
‘‘hend, be declared either in writing or by parol.” 


‘But in order to render the settlement binding, (.) Trast not 
‘one or other of these modes must, as I understand aa 
“the law of this court, be resorted to, for there is no either (1-) by 
“ equity in this court to perfect an imperfect gitt;” and it trustees, or 
may be added, that where the facts show an intention ee 


to transfer property, and not to declare a trust, the 
court will not give effect to an imperfect transfer by 
treating it as a declaration of trust (0), excepting (as 
we have seen) between hnsband and wife. 


(m) See also Re Way's Settlement, 13 W. R. 149; Paul v. Paul, 19 
Ch. ead 47; 20 Ch. Div. 742, overruling Paul v. Paul, 35 Ch. 
Div. 

a a De G. F. & J. 264; and see In re King, Sewell v. King, 14 Ch. 
Div 


(2) Miiroy v Lord, il deat es age a Warriner v. Rogers, L. R 
16 Ea. 340; F W. R. 584; Breton v. Woolven, 
17 Ch. Div 416; tds Mia? ae Ok Div. 396. 


Hi. Fraudu- 
incipally i: 

Prinelps P oe a 

aay 


(a.) 13 Eliz., 
G. 5,—frauds 
under. 
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Thirdly, a conveyance upon trust may (or may not) 
be fraudulent, and ineffectual (or effectual) accordingly. 
Further, various species of frauds, arising either at 
common law or under the provisions of particular 
statutes, have to be considered, and principally in con- 
nection with marriage settlements, in order to determine 
whether the settlement (being otherwise good and per- 
fect) is to stand or fall. We propose to indicate the 
principal provisions of the statutes. 


(a.) By the statute 13 Eliz.,c. 5, all covinous con- 
veyances, gifts, or alienations of lands or goods, where- 
by creditors might be in any wise disturbed, hindered, 
delayed, or defrauded of their just rights, are declared 
utterly void ; but the Act is not to extend to any estate 
or interest in lands, &c., on good consideration and bond 
fide conveyed to any person not having notice of such 
covin. 


(A.) Voluntary Firstly,—As regards voluntary conveyances: 


oonveyances. 


Settlement 
must be both 


on good con- 
sideration and 
bond Ade. 


Settior being 
jadebted does 
not } per ae in- 


This statute does not declare voluntary conveyances 
as such to be void, but only fraudulent voluntary con- 
veyances to be void (»); and whether a conveyance be 
fraudulent or not is declared to depend upon its being 
made upon good consideration AND bond fide; and if a 
conveyance be defective in either particular, although 
it is valid between the parties and their representatives, 
yet it is utterly void if it tend to defeat or delay the 
creditors (q). 


It was for some time thought that the mere fact of 
the settlor being indebted at the time of the conveyance, 
ifthe conveyance was voluntary, was sufficient to in- 
validate that conveyance under the statute in favour 





i St as37 Middleton urn 414. ae an 
q 3} leton v. Pollock, Az parte Eliott, 2 iv. 1043 
Ex parte . 26 Ch, Div, oe 
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of creditors ; and certain dicta of Lord Westbury in 
Spirett v. Willows (r), were supposed to support that Doctrine in 
view. It was there said, “that if the debt of the 
, creditor by whom the voluntary conveyance is im- 

peached existed at the date of the settlement, and it is 
“shown that the remedy of the creditor is defeated or 
“ delayed by the existence of the settlement, it is immate- 
“rial whether the debtor was or was not solvent after 
“‘making the settlement.” His Lordship meant, of 
course, that having shown so much, you had ‘shown 
enough, and it was not necessary to go on and 
show further that the settlor was also insolvent; but 
his Lordship did not intend to say that the voluntary 
conveyance might not have been supported by proof 
of the settlor’s solvency ; for it seldom happens that a 
man is not indebted to some extent when he makes a 
voluntary settlement, but then he is usually able, both 
after the settlement and before it, to pay all his credi- 
tors without difficulty ; and it is only when the credi- 
tors are delayed seriously by the settlement in getting 
paid their debts that the settlement is made void under 
the statute as against them. 


The principle laid down in Spirett v. Willows has Freeman 
been reconsidered and approved, and also extended, in), 
the recent case of Freeman v. Pope (s). The bill there v. 
was filed for the administration of the estate of A., and 
to set aside a voluntary settlement executed by him 
some years previous to his death, by a creditor whose 
claim had accrued since the date of the settlement. It 
was proved that A. was perfectly solvent up to the 
date of the settlement, but that the effect of the setile- 
ment was to deprive him of the means of paying cer- 
tain THEN EXISTING debts. Lord Hatherley, in deciding 


(r) 3 De G.J.&S. 293; 34 L. J. Ch. 367. 

(s) L. RB. 5 Ch. 538; and see Taylor v. Canen, 1 Ch. Div. 636; 
Mackay v. Douglas, L. R. 14 Eq. 106; Ex parte Russell, in re Butter- 
worth, 19 Ch. Div. 588 ; and disting. Golden v. Gillam, 20 Ch. Div. 389. 
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against the validity of the settlement, after reviewing 
the authorities, stated the law to be, that in the absence 
of direct proof of intention to defraud, if a person 
owing debts made a settlement which subtracted from 
the property which was the proper fund for payment 
of those debts, an amount without which the then 
‘existing debts could not be paid, then the law would 
| presume an intention to defeat and delay even sub- 
sequent creditors, such as to bring the case within 
‘the statute. In other words, the subsequent creditors, 
‘upon showing in effect that the money lent by them 
must have been applied towards paying the former 
creditors who were in existence at the date of the 
: Settlement, but had subsequently been paid off, were 
decided to have an equity to “stand in the shoes” 
\ of the previously existing creditors, for the purpose 
‘of impeaching the settlement (1). 


What amount ‘The question as to what amount of indebtedness 
of indebted- ‘ ? . . oe 

ness will raise Will raise the presumption of fraudulent intent, within 

' the meaning of the statute 13 Eliz.,c. 5, is one of 

ner uci , evidence to be decided upon the facts of each case. 

13 Eliz, o.s. Mere indebtedness will not suffice, nor, on the other 
hand, is it necessary to prove absolute insolvency. 

To quote the words of Lord Hatherley, when Vice- 

Chancellor, in Holmes v. Penney (w),—“ The settlor 

“must have been at the time not necessarily insolvent, 

“but so largely indebted as to induce the court to 

“believe that the intention of the settlement, taking 

“the whole transaction together, was to defraud the 

‘persons who at the time of making the settlement 

“were creditors of the settlor” (v). In other words, 


the settlor must either have been already insolvent, #.., 


(&) The case of Freeman v. Pope cited in the text, was further 
considered and was distinguished in Ex parte Mercer, in re Wiee, 17 
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embarrassed at the date of the settlement, or must 
have become immediately embarrassed in consequence 
thereof. 


Secondly,— As regards conveyances for value: (B.) Con. 
voynness for 
Vi ue. 


The conveyances for value which may come to be Eithor of 
impugned under the statute 13 Eliz., c. 5, now under 
consideration, may be either (a) Mortgages, or (b) Sales rt 
out and out. As regards mortgages, when these are 
given by a trader (or in fact by any one), they may be 
either of the whole or substantially of the whole pro- 
perty of the debtor, or they may he of part only of 
such property ; and again they may be in consideration 
either of a past advance with or without some further 
substantial advance, or wholly in consideration of a 
future (or present) advance; and where the convey- Either fora 
ance is a sale out and out, the like distinctions may eae 
be found. Now when the conveyance in question, ¥"°? 
being for value as aforesaid, is impeached as fraudu- 
lent under the statute 13 Eliz.,c. 5, what is the test of 
fraud ? According to Mellish, L.J., in Ze parte Ellis Conveyance, 
(x),—and his opinion was adopted by Bowen, L.J., in en wat 
Ex parte Chaplin (y),——where a debtor assigns the Wen not. 
whole of his property as a security for a past debt only, 
it is an act of bankruptcy, whatever the motives of the 
parties may have been; but if there is also a further 
advance, it is then not a question of whether the 
farther advance is great or small, but whether there 
was a bond fide intention of carrying on the business 
of the debtor (sci/. in the case of a trader). And According as 
according to Giffard, L.J., in Alton v. Harrison (2), if sores ial 
no bankruptcy supervenes, then it makes no difference, °° 
so far as regards the statute of Elizabeth, whether the 
conveyance is of the whole or of only a part of the 


(z) 2 Ch. Div. 798. 
v. 


x) 2 
y) 26 Ch. Div. 333. 
5) L. RB. 4 Ch. App. 626. 
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(6.) 2; 
C. 4,—frauds 
under, 


settlement 
void against 
subsequent 
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debtor’s property; that is to say, if the deed is 

Jide, that is, if it is not a mere cloak for retaining a 
benefit to the debtor (a), it is a good deed under the 
statute of Elizabeth; and in the case from which these 
passages are cited, the conveyance was wholly in con- 
sideration of a past debt, and comprised substantially 
the whole property of the debtor, and was made with 
the intention of defeating a particular execution; but 
the Lord Justice naturally inquired why no proceed- 
ings in bankruptcy had been taken. It may be 
assumed that in the case of a sale out and out, the 
like remarks would hold good, so that in fact, when 
the conveyance is for value, and is bond fide, the ex- 
press words of the statute of Elizabeth are complied 
with, and the deed is not fraudulent. In other words, 
an express intent to defraud, or express mala fides, 
must be proved in such a case in order to defeat the 


deed (d). 


(v.) The statute 27 Eliz. c. 4, was enacted for the 
protection of purchasers, as the statute 13 Eliz., c. 5, 
was for that of creditors, It enacts that every convey- 
ance, grant, charge, lease, limitation of use, of, in, or 
out of any lands, tenements, or other hereditaments 
whatsoever, for the intent and purpose to defraud and 
deceive such persons, &c., as shall purchase the said 
lands, or any rent or profit out of the same, shall be 
deemed, but only as against such persons, their heirs, 
&c., who shall so purchase for money or any good con- 
sideration, the said lands, &., to be wholly void, frus- 
trate, and of none effect. 


A voluntary settlement of lands, whether freehold, 
copyhold, or leasehold, made in consideration only of 
natural love and affection or for no consideration, is 


(a) Zwyne's Case, 1 Sm. L. C. p, 1. 
(6) Harman v. Richards, 10 Ha. 89; adopted in Golden v. Gillam, 
20 Ch. Div.. 389. 
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void as against a subsequent purchaser of the same 
lands for valuable consideration, even though with 
notice (c); for the very execution of a subsequent 
conveyance of the same lands sufficiently evinces the 
fraudulent intent of the former one. The meritorious 
or voluntary settlement is, however, good as against 
the grantor (d), who therefore cannot compel specific 
performance of a subsequent contract for the sale of 
the lands so settled (ce), though the purchaser from 
him may do so (/). 
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Chattels personal, in which respect they differ from Chattels per- 


leaseholds or chattels real, are not within the statute 


27 Eliz. c. 4; and, therefore, a voluntary settlement *tatut. 


of chattels personal cannot be defeated under the 
statute by a subsequent sale (g). And even as regards 
chattels real, z.c., leasehold properties, the recent deci- 
sions tend to this result, that if the volunteer under- 
takes to observe the covenants comprised in the lease, 
and such covenants are of an onerous character, then 
he is not in fact a volunteer (2), and the deed of gift 
will therefore in such a case hold good as against the 
subsequent purchaser, so far as this statute is con- 
cerned. 


A mortgagee (7), and likewise a lessee, is a purchaser Purchaser— 


(scil. pro tanto) within the meaning of the statute; "” 


but a judgment creditor is not so (%). And when it 


(ce) Doe v. Manning, 9 East, 59. 

(d) See Ayerst v. Jenkins, L. N. 16 Eq. 275. 

(e) Smith v. Garland, 2 Mer. 123. 

(f) Daking v. Whimper, 26 Beav. 568. 

(9) Bul vy. Curcton, 2 My. & K. 503; Af‘Donnell v. Hesilrige, 16 Beav. 


340. A 
(k) Sanders v. Dehew, z Vern. 272; Price v. Jenkins, L. R. § Ch. 
Div. 619; Gale v. Gale, L. R. 6 Ch. Div. 144. Sve also £z parte Doble, 
D ae 26 W. R. 407; Ex parte Hillman, in re Pumfrey, to Ch. 
tv. O22. 
(t) Chapman v. Emery, Cowp. 279; Cracknaill v. Janson, 11 Ch. Div. 
1; Inre Walha Estate, 26 Ch. Div. 391. 
(t) Beavan v. Larl of Oxford, 6 De G. M. & G. 507. 


very settlor 
hineelf, and 
munet be ex- 
prose or direct. 


Volunteers, — 
their right to 
n- 
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is said that a mortgagee or a lessee is a purchaser 
pro tanto, it is meant and intended that the mortgage 
or lease prevails over the voluntary settlement, to 
the extent (and only to the extent) required to give 
full effect to the mortgage or lease; but subject to 
such mortgage or to such lease, the voluntary settle- 
ment remains good; and the doctrine of consolidation 
(hereinafter considered, in the chapter on Mortgages) 


is not, and never was, applicable as against the volun- 
tary settlement (/). 


It has beon decided that a bond fide purchaser for 
value from the heir-at-law or from the devisee of the 
voluntary settlor is not within the statute; also, that 
a bond fide purchaser for value from one claiming under 

second voluntary conveyance is equally excluded 
from the benefit of the statute (m); scil. because the 
intermediary vendor in all these cases is but a volunteer 
himself, and cannot by selling convey a better or higher 
estate than he has himself. And apparently the rule 
is absolute, that the person who (whether as subsequent 
purchaser, mortgagee, or lessee) claims to set aside the 
prior voluntary settlement by virtue of the statute 27 
Eliz.c. 4, must claim under and through the voluntary 
settlor himself, and through or under no other person 
whatsoever (n); and that such claim must be directly 
and proximately through or under the settlor, and not 
indirectly or by inference of law or rule of equity (0). 


When the voluntary settlement is set aside under 
the statute 27 Eliz. c. 4, in favour of the subsequent 


, purchaser, the volunteers have no right to the specific 


(t) Inve Wolhampton Fetate, 26 Ch. Div. 391. 
(wm) Doe v. Rusham, 17 Q. B. 723; Lewis v. Rees, 3 K. & J. 132; 
lcharde v. Lewis, 11 C. B. 1035; General Meat Supply Association v. 


ray W.N. 2m 26 estas 
* v. 1 497: 
{o) Ja re Walhampion ie mote. : 
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purchase-money (p); but if the settlement contained 
a covenant for quiet enjoyment, the settlor would be 
liable thereon for damages amounting (in effect) to 
the amount of the specific purchase-money (gq). 


Bond fide purchasers are such as take bond fide, 
and for a valuable consideration. And this leads us ae 
to the inquiry, What is a valuable consideration under 
this statute 27 Eliz. c. 4? Lawful considerations 


generally may be divided into two classes :— 


1. Meritorious considerations (sometimes called good Considerations 
considerations) are considerations of blood or natural ty Mee 
affection; or mercly considerations of generosity, pru- tious; 
dence, and natural or moral duty, without anything in 
them which the law considers valuable; and of course 
such considerations standing alone will not under the 
statute support a conveyance as against a subsequent 


purchaser for value. 


2. Valuable considerations are money, marriage, or Or (2) 
the like, which the law estcems an cquivalent for ““uee' 
money. 


The consideration of marriage has always been re- Marriage con- 
cognised by courts of law and equity as a valuable . 
one; and previously to the Statute of Frauds, a mere © + 
promise by the intended husband to settle property 
upon the intended wife was upheld by the subsequent 
marriage. The Statute of Frauds, 29 Car. II. c. 3, 

s. 4, did not change the principle, but only required 
an additional circumstance by way of evidence,—that 
such ante-nuptial agreement should be in writing, in 
order that it should bind the husband, or other the 
party signing it. In the case, therefore, of an ante- 


(p) Daking v. Whimper, 26 Beay. 568; In re Walhampton Eetate, 
pra. 
(g) Dolphin v, Aylward, L. B. 4 HL. 486. 


Post-nuptial 
bin 


mont. 


sideration. 


of 
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nuptial written agreement followed by the marriage, the 
wife becomes a purchaser within the statute 27 Eliz. 
c. 4 (r); and it may even be, that an ante-nuptial 
parol agreement, subsequently embodied in and evi- 
denced by a post-nuptial settlement made in pursuance 
of the agreement, may be good as against a subsequent 
purchaser for value, although without notice, under the 
27 Eliz. c. 4 (8s), it being sufficient if the written 
evidence is forthcoming before action brought; but a 
mere post-nuptial voluntary settlement, without any 
ante-nuptial agreement, either verbal or written, is void 
under that statute as against a subsequent purchaser 
for value, even with notice (¢). 


But though a post-nuptial voluntary settlement 
made by the husband or wife, and not in pursuance 
of any ante-nuptial agreement, is within the provisions 
of the statute 27 Eliz. c. 4, and void as against a 
subsequent purchaser, still a court of equity is willing 
to support post-nuptial settlements on very slight 
valuable consideration. Thus, in Hewisun v. Negus (uw), 
it was decided that if the wife’s real estate, of which 
her husband would be entitled to receive the rents and 
profits during the coverture, was settled by merely 
post-nuptial settlement on her for life, for her separate 
use, &c., with remainder to the children, the post- 
nuptial settlement was not void under the statute 27 
Eliz. c. 4, a8 against a subsequent purchaser from the 
husband and wife, but that the interests of the children 


(r) Kirk v. Clark, Prec. in Ch. 275, 

(8) Dundas v. Dutens, 2 Cox, 235; Spurgeon v. Collier, 1 Eden. §5 ; 
Warden v. Jones, 2 De G. & Ju. 76; and see the principle in Bailey y. 
Sweeting, 9 C. B., N.S., 843; 30 L. J. C. P. 150; and disting. Trowell 
v. Shenton, § Ch. Div. 318, 
; We aia v. dicath, 15 Beav. 408; Warden vy. Jones, 2 De G. & 


" 

(#) 16 Beav. 594; and see Bavapoole v. Collins, L. R. 6 Ch. App. 228 ; 
Tensdale v. Braithwaite, 4 Ch. Div. 85, and 5 Ch. Div. 630; In re 
Foster & Liner, 6 Ch. Div. 87; SAurmeur v. Sedgwick, 24 Ch. Div. 
597. 
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under the settlement held good. ‘I concur,” said the 
Master of the Rolls, “with the argument which was 
“urged, that the surrender by the husband of his right 
“to receive the rents and profits of the hereditaments 
“during coverture, and his giving his wife a sole and 
“exclusive power and control over them, is a raluable 
“consideration sufficient to support this settlement.” 
The husband in this case was a purchaser on behalf of 
his children, scil. he gave up his own life-estate in con- 
sideration of the estates limited to his children. And, 
semble, a bond fide post-nuptial settlement of leasehold 
properties, subject to onerous covenants which the ces- 
twis que trustent under the settlement undertake to 
observe, is not a voluntary settlement (7). 


And conversely, even an ante- nuptial voluntary Mald fide 
settlement, for which the marriage is the sole consi- bUPt* 
deration on the part of the wife, will not be supported *4pported 
as against a subsequent purchaser, if the marriage is in 
effect no consideration emanating from the wife. Thus, 
in Colombine v. Penhall (x), a gentleman went through 
a valid ceremony of marriage with a female who had 
previously lived with him in concubinage for a period 
of years; and he settled considerable property upon 
her prior to and in purported consideration of the 
marriage. The court was, however, of opinion that 
the marriage in this case was wholly illusory as a 
consideration, and that the female was aware of the 
real character of the transaction; and accordingly, it 
set aside the settlement as fraudulent against a sub- 
sequent purchaser. 


(c.) A very factitious and artificial species of fraud oan egies 
has been introduced for the protection primarily of 3878, 43 & 42 


(e) Bx parte Doble, in re Doble, 26 W. RB. 407, affirmed and explained 
in Ex parte Hillman, in re P , 10 Ch, Div. 622. 
(a) 1 Sm. & Giff. 223; see aleo Bulmer v. Hunter, L. BR. 8 Eq. 46, 
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o gt,and the general creditors of the grantor of the bill, and 
areca 45 & foie secondarily (since 1882) for the protection of the 
“ander, grantor himself, by the Bills of Sale Acts, 1878 and 


The Bank- 


ey Act, 
lb & 47.— 
de under. 


The provisions of the two Acts are epitomised in 
Chapter xviii. infra, on Mortgages and Pledges of 
Personal Property ; and it is sufficient in this place to 
mention that the Act of 1878, like the Bills of Sale 
Acts, 1854 and 1866, which it repealed, expressly 
exempts marriage settlements from its operation; but 
this exemption extends only to ante-nuptial and not 
also to post-nuptial settlements (z). By the 20th 
section of the 1878 Act it was also expressly pro- 
vided, that the chattels comprised in a bill of sale 
which had been and continued to be duly registered 
under the Act, should not be deemed to be in 
the possession, order, or disposition of the grantor of 
the bill within the meaning of the Bankruptcy Act, 
1869; but this provision is repealed by the 15th 
section of the Act of 1882; but the last-mentioned 
Act extends only to bills of sale given by way of 
security for money lent (a), and not to all bills of sale, 
and therefore not, in gencral, to post-nuptial marriage 
settlements. 


(@.) By the Bankruptcy Act, 1883 (b),s. 47, re- 
pealing and extending to non-traders as well as to 
traders a similar provision contained in the Bankruptcy 
Act, 1869, 8. 91 (c), the following provisions have 


_ been made, but with reference only to voluntary post- 


nuptial settlements (d); that is to say— 


Oy aes atk a Viet. «. ree a : a5 & 46 Vict, e. 43. 
w, L. R. 9 Eq. 510. See aleo Brown's Law 
Distonny, title Frovdele Coaseyanes. 
v. Pannell, 24 Ch. Div. 210. 
» 46 & 47 Vict. 0 52. 
3 & 33 Viet o. 71. 
(¢) Hanes v. Harding, 20 Q. B. D. 732. 
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I. With reference to the husband’s property in his 
own right,—(1.) Any post-nuptial settlement made 
within two years of the subsequent bankruptcy of the (a.) of bus 
settlor is, tpso facto, void upon the bankruptcy (sctl. as 
against the trustee in the bankruptcy); and—(2.) Any 
post-nuptial settlement made within ten years of the 
subsequent bankruptcy of the settlor, and outside the 
first two of such ten years, is also void upon the bank- 
ruptcy (scil. as against the trustee in the bankruptcy), 
unless and until the cesturs que trustent under the 
settlement prove that the same was not in fact fraudu- 
lent as against the creditors of the settlor, and that the 
interest of the settlor in the property passed to the 
trustees of the settlement on the execution thereof (e). 


II. With reference to the husbands property in (b.) Of wife's 
right of his wife,—Any post-nuptial settlement on the ProPer'?- 
wife and children of the settlor is good (no matter how 
soon the bankruptcy of the settlor may come about), 
provided it be of property that has accrued to him 
through his wife during the coverture. 


Also by the same Act and the same section thereof (ra.) Volun- 
it is provided that all ante-nuptial covenants and con- {*"7 °venan™ 
tracts by any one (trader or not) to settle property yet 
to be acquired, shall be void upon the covenantor’s 
subsequent bankruptcy, unless prior to such bank- 
ruptcy the property referred to has been both acquired, 
and also in fact settled pursuant to the covenant or 
contract (/). 


And by section 48 of the same Act, it is provided (2) Fraude- 
that every conveyance or transfer of property or charge 


(e) See Jn re Holden, 20 Q. B.D. 43; Hance v. Harding, 20 Q. B.D. 


(f) Ea perte Bishop, in re Tonnies. L. B. 8 Ch. App. 718. 
Brown's Law Dictiouary, title Fraudulent Conreyanocs. e 
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thereon made ... by any person unable to pay. his 
debts as they become due from his own money, in 
favour of any creditor or any person in trust for any 
creditor, with a view of giving such creditor a pre- 
ference over the other creditors, shall, if the person 
making ... the same is adjudged bankrupt on a 
bankruptcy petition presented within three months 
after the date of making . .. the same, be deemed 
fraudulent and void as against the trustee in the bank- 
ruptcy; and by section 4, it is provided that (among 
other things) the three following conveyances by 
debtor shall be deemed acts of bankruptcy, that is 
to say :—(1.) A conveyance or assignment of his (the 
debtor’s) property to a trustee or trustees for the 
benefit of his creditors generally ; (2.) A fraudulent 
conveyance, gift, delivery, or transfer of his property, 
or of any part thereof; and (3.) Any conveyance or 
transfer of his property, or any part thereof, or any 
charge thercon, which would under the Bankruptcy 
Act, 1883, or any other Act, be void as a fraudulent 
preference, if the debtor making such conveyance, &c., 
was adjudged bankrupt. 


‘Who are There have been some cases in which the question 
Seat is has been, how far the consideration of marriage will 
dogs extend, and whether limitations in favour of somewhat 
remote objects may not be void as against subsequent 

purchasers, A limitation to the issue of the settlor 

by a prospective second marriage has been held not to 

be voluntary (7). So a settlement on her marriage, 

* made by a woman of her property, as a provision for 

her illegitimate child, has been upheld as against a 
subsequent mortgagee (A); so also a settlement in 

favour of the children of her former marriage, made 


ie ee Winton, 3 Mad. 302, n; Newstead v. Searles, 3 


(A) v. Wright, 6 H. & N. 849; see Price v. Jenkins, 4 Ch. Div, 
483; Gale v. Gale, 6 Ch. Div. 144; Harris y. 7u5bd, 42 Ch. Div. 79. 
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by her when about to contract a second marriage (i). 
But apparently the like settlement by a widower in 
favour of his children by a former marriage, made by 
him when abont to re-marry, would be voluntary (k); 
also a limitation to the brothers of the settlor or to 
more distant collaterals is voluntary as a general rule 
(2), they not being damnified, 7.¢., “damnously affected,” 
by the marriage; but all such limitations in favour of 
collaterals will be supported, if there be any party to 
the settlement who purchases on their behalf (m). 


Fourthly, Conveyances upon trust may be upon IV. Trust in 
trust for creditors. And although we have seen that ati a 
a simple declaration of trust in favour of volunteors sheer aad * 
is irrevocable, yet where a debtor, with or without the 
knowledge of his creditors, makes a transfer of his 
property to trustees for the payment of his debts, and 
uses a solemn deed for the purpose, that amounts 
merely to a direction to the trustees as to the mode Amounts tos 
mere direction 
in which they are to apply the property vested 1m to trustees as 
them, for the benefit of the owner of the property ; 
and as the debtor alone stands in the relation of cestur 
que trust, he can as a general rule vary or revoke the 
trusts at his pleasure (x), Thus in Walwyn v. Coutts 
(0), where a father conveyed his estates to trustees 
for paying off annuities granted by his son, together 
with the arrears, and also his son’s debts, if they 
thought proper; and the annuitants were mentioned 
in a schedule, but were neither parties nor privies to 


i) Newstead v. Searles, supra. 
(£) In re Cameron & Welle 37 Ch. Div. 3 
0) Johnson v. Legard, 6M.&S. 60; Wisc posle'®. Stackpoole, 4 Dru. 
& Warr. 320. 
(m) Heap v. Tonye,9 Hare, 104; Pulvertoft v. Pulvertoft, 18 Ven. 497 ; 
Mackie v. Herberteon, 9 App. Ca. 303; Hance v. Harding, oS 
32 See also Brown’s Law Dictionary, title Marriage Settlement 
(nm) May on Voluntary Conveyanoes, p. 397. 
(0) 3 Sim. 14. 
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the deed; and the father and son afterwards executed 
other deeds varying the former trusts :—Upon a motion 
by one of the scheduled creditors to the first deed 
to restrain the trustees from executing the trusts of 
the subsequent deeds until they had performed the 
trusts of the first, the court refused to make any 
order, And in Garrard v. Lauderdale (p), which was 
the like case of an assignment of personal property 
to trustees for the payment of certain scheduled 
creditors, but who did not execute the deed,—In 
the Vice-Chancellor’s judgment it was said :—‘T take 
“the real nature of the deed to be, not so much a 


,, ‘conveyance vesting a trust in A. for the benefit of 


“the creditors of the grantor, but rather an arrange- 
“ment made by the debtor for his own personal con- 
“venience and accommodation—for the payment of his 
“‘own debts in an order prescribed by himself, over 
‘‘which he retains power and control, and with respect 
“to which the creditors can have no right to complain, 
‘inasmuch as they are not injured by it—they waive 
“no right of action, and are not executing parties to it.” 
And in Acton v. Woodgate (gq) the result of the decisions 
is thus stated :—“It is established by the authorities 
“that if a debtor conveys property in trust for the 
“benefit of his creditors, and the creditors are not 
“in any manner privy to the conveyance, the deed 
“merely operates as a power to the trustees, which is 
“revocable by the debtor, and has the same effect as 
“Cif the debtor had delivered money to an agent to pay 
“this creditors, and before any payment made by the 
‘agent, or communication made by him to the creditors, 
“ had recalled the money so delivered.” 


Inasmuch as the general rule proceeds on the prin- 


. ciple, that the deed is an arrangement for the debtor’s 


(p) 3 Sim. . 
(q) 2 My. & K. 495. 
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own convenience, it seems to follow, that where the 
so-called trust for creditors is not to arise until after 
the death of the settlor, it is not within the rule 
at all, at least after the settlor’s death; for he is 
no longer in a position to recall it (r); and it is 
not competent for any cestui que trust claiming under 
the settlement to exercise the personal right of revoca- 
tion vested in the settlor (s). 


There has been some conflict of dicta, or apparent Effect of com. 
conflict, as to whether the mere fact of communication 
of a trust in favour of creditors to the creditors will ‘ey 


Se wre wee 


it has been shown he possesses. The true principle is sal 


correctly laid down by Sir John Leach, M.R., in Acton 

v. Woodgate (t), namely, that the trust, after communi- 

cation, is irrevocable, if the creditors have been thereby 
“induced to a forbcarance in respect of their claims 

“which they would not have otherwise exercised ;” 

also, by Sir J. Romilly, M.R., in Biron v. Mount (u), 

where he says:—“ The principle is well laid down by 

“Lord St. Leonards in Field v. Donoughmore (v), where 

“he states, ‘It is not absolutely essential that the Forbearance 
“creditor should execute the deed ; if he has assented should be by 
to it, and if he has acquiesced in et, or acted under its ane 

“ provisions and complied with its terms, and the other 7 

“side express no dissatisfaction, the settled law of the 

“court is that he is entitled to ita benefits.’ About 

“that I entertain no doubt, but I apprehend for this 
“purpose he must do some acts which amount to 
“acquiescence. It is not sufficient merely to stand 

“by and take no part at all in the matter. It is 

“true that in some cases, as is said in the case of 


(r) Fitzgerald v. White, 37 Ch. Div. 18. 
Fitzgerald v. Whtte, supra. 

t) sr My. & K. 495. 

u) 24 Beav. 640. 

v) t Dru, & War. 227. 
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© Nicholson v. Tutin (x), something may be inferred 
“from his standing by, until he has lost a remedy 
“which he might have had at law, if he had not come 
“in under the deed. But no such question arises here. 
‘In my opinion, he must do some act” (y). 


Effect of the Where a creditor is a party to the trust deed, and 
rbei's executes it, the deed is as to that creditor irrevocable 

deed, (z) ; on the other hand, a creditor who for a long time 
delays to execute the deed (a), or who sets up a title 

adverse to the deed (0), will not be allowed to claim 

the benefit of its provisions; as neither will a creditor 

to whom the existence of the deed has never been 


communicated (c). 


ve Rogarding equitable assignments,—although Lord 
i ba Coke says: “The great wisdom and policy of the 
ofthecli ‘sages and founders of our law have provided that 
common law. TT : . . . . 

no possibility, right, title, nor thing in action shall 


‘be granted or assigned to strangers; for that would 

“be the occasion of multiplying of contentions and 

“suits, of great oppression of the people, and the sub- 

“version of the due and equal execution of justice,’— 

still, in equity, the reasons given by Lord Coke have 

been almost wholly disregarded; and, accordingly, 

_ {in from a very early period, assignments of a mere naked 
pele ye possibility, or of a chose in action, provided they were 
oT = oe for valuable consideration, have been held valid in 


d commo 
law. 


(2) 2K. & J. ‘7 
(y) Atrwan v. Daniel, § Hare, 499; Griffith v. Ricketts, 7 Hare, 307 ; 
v. Frith, 4 De G. & Sm. 552; Siggers v. Lvans, 5 Ell. & B. 


bP 
>), Mectnnm v. Stewart, 1 Sim. N.S. 88; Za Eber v. Earl of 
»7C. . 772; Coser v. Radford, 1 D. J. & ; 
y Boon 5 EL Gee aercaes. 385 
(a) Gould v. Roberteon, 4 De G. & Sm. 509. 
(b) Watson v. Knight, 19 Beav. 369; Aferedith v. Facey, 29 Ch. Div. 


he Jokna v. James, 8 Ch. Div. 744. 
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equity, upon the same principle that equity enforces 
the performance of agreements when such agreements 
are for value, and of course are not contrary to its own 
rules or to public policy, and provided they are suffi- 
ciently definite (7). A mere expectancy therefore, as 
that of an heir-at-law to the estate of his ancestor (e) ; 
or the interest which a person may take under the 
will of another, who is living (/); also, non-existing 
property to be acquired at a future time, as the future 
cargo of a ship (g), or future stock-in-trade to be 
brought on the mortgaged premises (/), or the future 
book-debts of a business (7) 1s assignable in equity for 
valuable consideration; and where the expectancy has 
fallen into possession, the assignment will be enforced (4), 
subject to any question as to the effect of the bankruptcy 
of the assignor intervening while the expectancy has 
not yet fallen into possession (/). 


Even the common law from time to time broke .- 


93 


upon the old rule which prohibited the assignment of common Jaw 


choses in action; ¢.g., in the case of negotiable instru- 


even has in- 
fringed upou 


ments; also, where the debtor assented to the transfer its own rule. 


of the debt, so as to enable the assignee to maintain 
@ direct action against him, on the implied promise 
which resulted from such an assent (m). But in the 
case of assignments of bonds or other debts, it used to 
be necessary to sue in the name of the original credi- 
tor, the transferee being regarded rather as an attorney 


(d) Squid v. Wyn, 1 P. Wins. 378; and see Collyer v. Jonaca, 19 Ch. 
Hae 342; In re Clarke, Combe v. Carter, 35 Ch. Div. 109; 36 Ch. 
iv. 348. 
(e) Hobson v. Trevor, 2 P. W. 191. 
(f) Bennett v. Cooper, 9 Beav. 252; Combe v. Carter, supra. 
(g) Lindsay v. Gibbs, 22 Beav. 522. 
ae Joseph v. Lyons, 15 Q. B. D. 280; Aallus v, Robinson, 1§ Q B. D. 
2 


(i) Offeial Receiver v. Tarlby, 18 Q. B. D. 25; 13 App. Ca. §23. 

(k) Holroyd v. Marshall, to H. L. Cas, 191. ‘ 

(f) Collyer v. Isaacs, 19 Ch. Div. 342; Ez parte Nichols, in re Jones, 
22 Ch, Div. 782. 

(m) Baron v. Husband, 4 B. & Ad. 611. 
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than aa an assignee (n). More recently, other futare 
interests and choses in action were by statute made 
assignable at law; that is to say, by 8 & 9 Vict. c, 106, 
s. 6, contingent and future interests and possibilities 
coupled with an interest in real estate; also, by 30 & 
31 Vict. c. 144, policies of life assurance; and by 31 
& 32 Vict. c. 86, policies of marine assurance. Lastly, 
by the Judicature Act, 1873 (0), 8. 25, sub-sect. 6, 
debts and other legal choses in action, without any 
distinction, may now be assigned at law, where the 


of Judionture assignment is absolute, and not by way of charge only ; 


Order given by 


debtor to his 

creditor upon 

. third eae, 
equi 

ab e pe 

ment, f.¢,, ap- 


propriati on. 


but the assignment is subject to all (if any) equities 
affecting the assignor, in respect of the subject-matter 
of the assignment (7). 


In equity, an order given by a debtor to his creditor 
upon a third person having funds of the debtor, to pay 
the creditor out of such funds, has always been con- 
sidered a binding equitable assignment, or (speaking 
accurately) an appropriation of so much money to or 
in favour of the creditor, Thus in Diplock v. Hammond, 
(q), where A. had obtained a loan from B., and gave 
B. the following instrument, addressed to his (A.’s) 
debtor :—‘I hereby authorise you to pay £365, being 
“the amount of my contract, B. having advanced me 
“that sum,'—the court held this to be a valid equit- 
able assignment (r). And the title arising by such 
an equitable assignment or appropriation will hold 
good as against the title of the trustee under the 
subsequently accruing bankruptcy of the assignor (s) ; 
and such an assignment or appropriation will also hold 


(mn) De Pothonier v. De Mattos, Ell. Bl & Ell. 467. 

(eo) 36 & 37 Vict. c. 66; aud see In re Park Gate "Wa n Works Co., 
ikon Div. 234; Walker v. Bradford Old Bank, 120. B D. §11; 

mored v. Delayoa Bay, de , Rail. Co., 23 Q B. D. 239. 

(p) Inve Milan Tramsrays, ex parte Theys, 22 Ch. Div. 122. 

(q) 2 Sm. ve 141; § De G. M. & G. 320 

{r) City of Toronto, 12 Gr. 386; Buck v. 
Q. B.D. Harding v. aura 17Q. BD. 442. 

(3) Buen v. " Carvathe, 4M y. & Cr. 690, 
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good as against the title of the executor or adminis- 
trator of the assignor upon his death, and this although 
the notice required to perfect the assignment as against 
third parties may not have been given till after the 
death (?). 


But a mere mandate will not amount to an equitable Mandate from 
assignment or appropriation, for such a mandate may Prsipal to 
be revoked at any time before it is executed (u). Thus, sae rer 
in Rodick v. Gandell (v), where a railway company was ditor. 
indebted to the defendant, their engineer, and he was 
greatly indebted to his bankers, and the bankers having 
pressed for payment or security, the defendant, by 
letter to the solicitors of the company, authorised them 
to receive the money due to him from the company, 
and requested them to pay it to the bankers; and the 
solicitors, by letter, promised the bankers to pay them 
such money, on raising it,—The court held that this 
did not amount to an equitable assignment of the 
debt, but was a mere revocable authority to the solicitors 
to receive the debt due from the company, and to pay 
what should be received to the bank. It was in fact 
but a step towards realising the debt, and the 
appropriation (if any) was still to follow. So also, Other. 
there can be no effective appropriation, or effective ,, 
equitable assignment, in cases of this sort, if no specific 
fund out of which the payment directed to be made 
is specified (x). Moreover, any purported appropria- 
tion or equitable assignment, which amounts only to 
@ mandate, may be revoked before it is acted upon; 
and the bankruptcy of the debtor is a revocation of 
the authority (y); also, when bills of exchange are 


(t) Walker v. Bradford Old Bank, 12 Q. B. D. 511; and see also 
Brice v. Bannister, 3 Q. 8. D. §69; and distinguish Ex parte Nichols, 
in re Jones, 22 Ch. Div. 782. 

(u) Morrell v. Wooten, 16 Beav. 197. 

(vy) 1 DeG. M.& G. 763. And see Ex parte Hall, in re Whitting, 10 
Ch. Div. 615. 

(x) Percival v. Dunn, 29 Ch. Div. 128. 

{y) Ex parte Hall, in re Whitting, 10 Ch. Div. 615. 
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drawn against goods (by way of providing for the 
payment of the price of the goods), if the consignee 
of the goods directs his agent to realise the goods and 
apply the proceeds in or towards payment of the price, 
this direction, if communicated to the bill-holder, operates 
as an equitable appropriation (a); secus, if the direction 
is not so communicated at all, or before its communi- 
cation (0). 


In order that third parties may be bound, it is 
necessary, with regard to a chose in action, for the 
assignee to do everything towards having possession 
which the subject admits of; to do “that which is 
“tantamount to obtaining possession by placing every 
“ person who has an equitable or legal interest in the 
“matter under an obligation to treat it as his (the 
“assignee’s) property. For this purpose he must 
“give notice to the legal holder of the fund; in 
“the case of a debt, for instance, notice to the debtor 
‘is for many purposes tantamount to possession. 
“Tf he omit to give that notice, he is guilty of the 
‘““same degree and species of neglect as he who 
“leaves a personal chattel to which he has acquired 
“a title, in the actual possession, and under the abso- 
“lute control, of another person.” Notice, then, is 
necessary to perfect the title, to give a complete right 


‘in rem, and not merely a right as against him who 


conveys his interest; and this doctrine of equity is 
commonly called the rule in Dearle v. Hall (c). If 
the debtor should, after receiving notice of the assign- 
ment, pay the debt or any part thereof to the original 
creditor, or in fact to any one other than the assignee 
himself who has given the notice, he will (as a result of 
the doctrine in question) be liable to pay it over again 


(a) Ranken v. Alfaro, § Ch. Div. 786, 
(8 Brown, Shipley, & Co. v. Kowgh, 29 Ch, 
¢)} 3 Ros, 3. 
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out of his own moneys to-the assignee (d). If indeed 
the assignee is satisfied that the assignor will make no 
improper use of the possession in which he is allowed 
to remain, notice of the assignment is not necessary, 
for against the assignor the title is perfect without 
notice; but if the assignor, availing himself of the 
possession as a means of obtaining credit, should in- 
duce third persons to purchase from him as the actual 
owner, and they part with their money before the 
assignee’s so-called pocket-conveyance is notified to 
them, the assignee must be postponed; and on being 
thus postponed, the assignee’s security, it is true, is not 
invalidated; he has priority, but that priority he has 
not followed up, but has permitted another to acquire 
& prior title, because a better title, to the legal posses- 
sion (c). Where, however, an assignee is unable to 
give the necessary notice, but has otherwise done all 
in his power towards taking possession, he will not 
lose his priority (7). The notice need not be, ¢.7., the Notice,- 
formal notice prescribed by the statute 30 & 31 Vict., fomarol: 
c. 144, for assignments of policies of life assurance, 
except as against the assurance office itself (7), but 
may be any informal (but otherwise sufficient) notice 
as between the successive assignees (i). When the 
assignment operates under the Judicature Act 1873, 
8. 25, sub-section 6, the notice must be tn writing ; 
but save to that extent the notice is not otherwise 
formal] (7). 


(d) Lvice v. Bannister, 3 Q. B. VD. 560. 
(e) Ryall v. Rowles, 2 L. C. 729; Dearle v. Hall, 3 Russ. 1; In 
re Freshfeld's Trust, 11 Ch. Div. 198; Buller v. Plunkett, 1 J. & H., 


441. 

(ff) Feltham v. Clark, 1 De G. & Sm. 307; Langton v. Horton, 1 Hare, 
549; Johnstone v. Cox, 16 Ch. Div. 571; and see Brown's 
title Notice. 

) Newman v. Newman, 28 Ch, Div. 674. 

(A) Newman v. Newman, supra, 

(3) See Brice v. Bannister, 3 Q. B. D. 569; Walker v. Bradford Old 
Bank, 12 Q. B.D. 511; xz parte Nicholle, in re Jones, 22 Ch. Div. 782 ; 
Joon vy. Taslby, 17 Q B.D. 88; 18 Q. B. D. 25; 8S. C., aub nom. 
Tailby v. Ofictal Receiver , 13 App. Ca. $23. 
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But, nota bene, thé rule in Dearle v. Hall (k) is not 
applicable to shares in companies registered under the 
Companies Act, 1862 (/); and it appears to be doubt- 
fal if it is applicable to shares even in companies that 
are not so registered. Also, the rule is not applicable 
to chattel interests in real estate (m); but it is applic- 
able to the proceeds of the sale of real estate (2). 
When the chose in action is in court, then, in lien of 
giving notice of the assignment to the officer of the 
court, a stop order on the fund must be obtained by or 
on behalf of the assignee, and such stop order will have 
all the effect of notice (0); and such stop order appears 
still to be necessary in the case of all voluntary assign- 
ments of funds in court, notwithstanding that it may 
not now be necessary in the case of a charging order (7). 


The assignee of a chose in action, although without 
notice, in general takes it subject to all the equities 
which subsist against the assignor (scil. being equities 
affecting or attaching to the subject matter) (y). Thus, 
in Turton v. Benson (r), where a son on his marriage 
was to have from his mother, as a portion with his 
wife, exactly as much as his intended father-in-law 
should allow to his daughter; and privately, without 
notice to his mother who treated for the marriage, the 
son gave a bond to the wife’s father to pay back £1000 
of the wife's portion seven years after, in consideration 
that tho father-in-law should make the wife’s portion 


(&) Supra. 

(t) Soe\ded Generale v. Tramways Union, 14 Q. B.D. 424; 11 App. Ca, 
20; and see Colontal Bank v. Whinney, 11 App. Ca. 426. 
. (m) Wileshire v. Rabbits, 14 Sim. 76. 
Py Lee v. Howlett, a K. & J. 531; aud see Arden v. Arden, 29 Ch. 

Vv. 702. 

(0) Greening v. Beckford, 5 Sim. 195; Warburton v. Hill, Kay 470; 
Pinnock v. Bailey, 23 Ch. Div. 497; Mutual Life v. Langley, 26 Ch. 
Div. 686 ; 32 Ch. Div. 460; and disting. Livesay v. Harding, 23 Beav. 


‘(p) Breveton v. Edwards, 21 Q. B.D. 488; and rule 99 of S 
Oe pce rin ate 

g re ways, ex 22 Ch. Div. 122. 

{r) 1 P. Wana 496; see alao Judicature Act, 1873, 36 & 37 Vict, 
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£3000 instead of (as he had intended) £2000 only ; 
and the bond was afterwards assigned for the benefit 
of the creditors of the father-in-law ; it was held, that 
the bond, being void in equity in the hands of the 
father-in-law, could not be made better by the assign- 
ment (s), in the hands of his creditors, although taken 
Without notice of the son’s frand. And again in: 
Knapman v. Wreford (t), where certain legatees (who 
were also the testator’s next of kin) commenced an 
action in the Probate division against the executor 
of the will claiming a revocation of the probate, and 
pending that action assigned (some of them by way of 
purchase and the others of them by way of mortgage) 
all their shares whether as legatces or as next of 
kin, and subsequently had their action dismissed with 
costs to be paid to the executor-defendant,—Hall, 
V.C., held that these costs were proper to be set-off 
against the amount of the legacies, and that the 
assiynees of the legatees took their assignments subject 
to such set-off; and this decision was affirmed in the 
Court of Appeal. 


But though this rule generally holds good, it has 


been observed that length of time and other circum- eal rule: 


stances may make the case of the assignee stronger 
(wz); and further, the equities affecting the assignor 


must be in respect of the very chose in action itself; (,.) 


and, moreover, an exception to the rule occurs in the 
case of negotiable instruments, “because if the rule 
“were otherwise,” Lord Keeper Somers observed, “ it 


“would tend to destroy trade, which is carried ON (2.) Negotiable 
a sibs lanai by bills of exchange, and he would not’ eal 


an eee ee enn ee re eeehenemetiieinmeamamemneenaeneeaerensndelioe beeieeanen ie 8 et ee ae 


= wec. 25, aub,-sec. 6; and diating. Fallance v. Blagden, 26 Ch. Div. 


35%, Barnett v. Shefield, 1 De G. M. & G. 371; Atheneum Life Assur 
ance Society v. Pooley, 3 De G. & Jo. 294; Graham ¥. Johnson, L. R. 8 


(t) 18 Ch. Div. 310. 
(u) Hill v. Caillovel, 1 Vea. Sr. 123; Ex parte Chorley, L. BR. 11 Eq. 


and udlen' 


Dee 
Tes @ 
to eaares, 


Asmignments 
void for ille- 
gality :(x.) As- 


policy. © 
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‘lessen an honest creditor's security” (v). And the 
rule will yield in equity where a contrary intention 
appears from the nature and terms of the contract 
between the original contracting parties; ¢.g. deben- 
tures made payable to bearer were held to bind the 
company issuing them, in the hands of transferees for 
value, irrespective of any equities between the company 
and the original holders (x). Also, documents, which 
of themselves are not negotiable in the strict sense 
of that phrase (7), may become negotiable (as between 
the parties) by estoppel (2); but such an estoppel 
must be consistent with the terms of the document (a). 


A court of equity will, upon the ground of public 
policy, refuse to give effect to assignments of pensions 
salaries of public officers, payable to them for the 
purpose of keeping up the dignity of their office, or to 
assure a due discharge of their official duties. Thus, 
the pay of an officer in the army (5), or in the navy 
(c), and the salary of a judge given to him to support 
the dignity of his office, have been held not assignable ; 
but, semble, such assignments are valid when the office 
is a sinecure or the duties have ceased (d), unless by 
the express terms subject to which it is granted the 
pay or pension is rendered inalienable (c), or it is 


(r) Anon. Com, Rep. 43; and see Beckervatse v. Lewis, L. R.7 C. P. 
372 : arrae & County Banking Co. v. London & River Plate Bank, 
a: Q. B.D. 535. 

(x) Ine Blakeley Ordnance Company, L. R. 3 Ch. App. 1543 Ja re 
General Letates Company, iv. 758. But eee Crouch v. Credit Foneter of 
England, L. R35 Q. B. 374. 

(y) London & County Bank v. Rirer Plate Bank, 20 Q. B. D. 232. 

(2) Goodwin v. Robarts, 1 App. Ca. 476. 

(a) Shefteld v. London Joint Stock Hank, 13 App. Ca, 333; and 
see 6. C. sub nomine Easton v. London Joint Stock Bank, 34 Ch. Div. 


__ Stone v. Lidderale, 2 Anat. 533; and see Birch v. Birch, 8 P. D. 
163; Crowe v. Prion, 22 Q. B. D. 429. 

(e) Apthorpe v. Apthorpe, 12 P. D. 192. 

(d) Arbuthnot v. Norte, 5 Moore's P. C. C. 219; Grenfell v. The 
nig cata Windeor, 2 Beav. §50; Willeoek v. Terrell, 3 Exch. 

¥. 323- js 
{e) Lucas v. Harris, 18 Q. B.D. 127. 
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a voluntary grant subject to withdrawal or discon- 
tinuance (f). Also, alimony is not assignable 
nor is it “capable of valuation ” in bankruptcy 


Courts of equity, on the like principles of public (2) 
policy, will also refuse to give effect to assignments by 
which partake of the nature of champerty, or main- ee 
tenance, or buying of pretended titles (i). Thus, in 
Stevens v. Bagwell (k), one-fifth part of the share of prize- 
money, the subject of a suit then depending in the 
Admiralty Court, was assigned by the executrix of one 
of the captors and her husband to a navy agent, in 
consideration of his indemnifying them from all costs 
on account of any suit touching the said prize-money, 
and paying to them the remaining four-fifths, if it 
should be recovered. eld, that the assignment was 
void, as amounting to that species of maintenance 
which is called champerty, viz., the unlawful mainte- 
nance of a suit in consideration of a bargain for part of 
the thing, or some profit out of it (¢). 


Upon the same principle of not giving any en- (3.) Assign 
couragement to litigation, especially when undertaken Jie 
as a speculation, equity will not enforce the assignment 
of a mere naked right to litigate, i.¢., of a right which, 
from its very nature, is incapable of conferring any 
benefit except through the medium of a suit, such as 
a mere naked right to set aside a conveyance for 


fraud (mm); and the buying of a “ pretenced title” to lands 


(f) Ex parte Webber, in re Webber, 18 Q. B.D. 111. 

(g) Jn re Robinson, 27 Ch. Div. 160, 

{k) Linton vy. Linton, 15 Q. B. D. 239. 

(i) Reynell v. Sprye, 1 De G. M. & G. 660; Prosser v. Edmonds, 3 
¥. & C. Exch. 481; James v. Kerr, 40 Ch. Div. 449; and disting. 
Seear v. Lawson, 15 Ch. Div. 426; Jn re Park Gate Waggon Works Co., 
17 Ch. Div. 234; Guy v. Churchill, 40 Ch. Div. 481. 

{k) 15 Ves. 139. 

(L) Searle v. Llopwood, 9 C. B. (N. 8.) 566. 

(m) Prosser v. Edmonds, 1 Y. & C. Exch, Ca. 481; Powell v. Knowter, 
2 Atk. 226; Jn re Paris Skating Rink Co., § Ch. Div. 959. 
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was and is not only void as a contract, but subjects the 


‘parties thereto to penalties and forfeitures (x). But 


the purchase of an interest pendente lite (0), or a 
mortgage pendente lite (p), or the advance of money 
for carrying on a suit, if the parties have a common 
interest (q), or if there exists between the parties the 
relation of father and son (7), or master and servant (3), 
will not be considered as maintenance or cliamperty (¢). 
Moreover, a purchase from the defendant is always 
valid, he having the possession, and therefore something 
more than a mere naked right to litigate; also, under 
the Bankruptcy Act 1883, the trustee in the bank- 
ruptcy («), and under the Companies Act 1862, the 
liquidator in the winding up (v), can assign a lis pendens 
of the bankrupt or company. And to an action for 
maintenance, “charity” is a good defence (). 


A purchase by an attorney pendente lite of the sub- 
ject-matter of the suit is invalid (y); and a purported 
assignment by a husband of his right to administer 
to his wife is invalid (:); and an undischarged bank- 
rupt’s assignment of his expectation of a surplus, in 
the administration of his estate, does not confer on the 
assignee any right to interfere in that administration 
(a). Also, when the assiynee is incapacitated by the 
law regulating the assignment, ¢.g., where by the law 
of a husband’s domicile an assignment by him to 


(n) Kennedy v. Lyell, 15 Q. B. D. 491 ; and see the statutes and the 
deciaions thereon there cited. 

0) Knight v. Bowyer, 2 De G. & Jo. 421, 455. 

p) Cockell vy. Taylor, 15 Beav. 103, 137. 

q) Hunter v. Danie, 4 Hare, 420. 

Burke v. Green, 2 Ball & B. 521, 

8) Wallis v. D. of Portland, 3 Ves. 503. 

t) Dickinson v. Burrell, 14 W. R. 412. 

u) Seear y. Lawson, 15 Ch. Div. 426, 

is in ve Park Gate Waggon Works Co., 17 Ch. Div. 234 

2) ffarris v. Briscoe, 17 Q. B. D. 504. 
‘e ) a v. Lamb, 7 Ell, & Bl. 84; dudersen v. Nadolife, 6 Jur, 
. 8.87 
(z) ae Jane Turner, 12 P. D. 18. 
(a) Ba parte Sheficldl, in re Austin, 10 Ch. Div. 434. 
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his wife is invalid, then of course the assignment is 
invalid, although it should be of an English policy of 
assurance (0). 


Sixthly, it remains to consider the constituents of a VI. Truats,— 

valid trust, or the elements required for its creation. *™ 
Now, no particular form of expression is necessary to 
the creation of a trust, if, on the whole, it can be 
gathered that a trust was intended. There is usually 
little difficulty in the case of deeds; but, in the case 
of wills, it is very difficult in many cases to determine 
whether or not a trust was intended to be created. 
“ Asa general rule,” observes Lord Langdale, speaking 
of wills, “when property is given absolutely to any 
‘“‘ person, and the same person is by the giver recom- 
‘‘mended or entreated to dispose of it in favour of 
“another, the recommendation, entreaty, or wish shall 
“be held to create a trust :— 


‘* First, If the words are so used that on the whole 
they ought to be construed as imperative or certain ; 
‘* Secondly, If the subject-matter of the recommenda- 
“tion or wish be certain; and, Thirdly, If the objects 
‘or persons intended to have the benefit of the recom- 
‘“ mendation or wish be also certain. - For example,— 
“If a testator gives 41000 to A., desiring, wishing, 
“recommending, or hoping that A. will, at his death, 
“give the same sum, or any part of it, to B., it is con- 
“sidered that B. is an object of the testator’s bounty, 
“and A. a trustee for him.” 


certainties.” 


“On the other hand, (1.) if the giver accompanies No trust if ‘ 
“his wish or request with other words from which ¢ftny one or 
“it is to be collected that he did not intend the wish “~~ 


“to be imperative ; or (2.) if it appears from the 


Lee v. Abdy, 17 Q. B. D. 309. 
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“context that the first taker was intended to have a 
“ discretionary power to withdraw or to consume any 
“ indefinite part of the subject-matter of the gifts; or 
“ (3.) if the objects are not such as may be ascertained 
“with sufficient certainty, it has been held that no 
“trust is created. Thus, (1.) the words ‘free and 
‘‘ unfettered,’ accompanying the strongest expression 
“of request, are held to prevent the words of request 
“being imperative ; and (2.) any words by which it 
“is expressed, or from which it may be implied, that 
“the first taker may apply the whole or any indefinite 
“nart of the subject to his own use, are held to pre- 
“vent the subject of the gift from being considered 
“certain; and (3.) a vague description of the objects, 
“that is, a description by which the giver neither 
“clearly defines the objects himself, nor names a dis- 
“tinct class out of which the first taker is to select, 
“will prevent the objects from being certain within 
“the meaning of the rule” (v). 


Firstly, The words of recommendation used must be 
such that, upon the whole, they ought to be construed 
as imperative. No technical words are necessary, but 
the testator’s words “ willing or desiring ” that the person 
on whom he has conferred property should make a dis- 
position of it in favour of certain objects, if reasonably 
certain, will be construed as imperative and as amount- 
ing to a trust; so also the phrases “wish and request” 
(d), “have fullest confidence ” (¢), “ heartily beseech ” 
(f), “ well know” (9), “of course he will give” (h), 
have all been taken as imperative, in the absence of 


(eo) Knight v. Anight, 3 Beav. 172; 11 C. & F. 513; and see 
v, Moore, 2 Ves. Jr. 632; Bernard v. Minshull, Johnaon, 276; Jn re 
Bond, Cole v. Hawes, 4 Ch. Div. 238 

d) Godfrey v. Godfrey, 11 W. R. 554 ; Liddard v. Liddard, 28 Beav. 


(s) Shovelion v. Shovelton, 32 Beav. 143. 
) Meredith v. H. » 1 Sm. $53. 
encage, 553 


v. Bardswell, 9 Bim. 319. 
1) Rodinson v. Smith, Mad, and Geld. 194. 
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other words depriving them of that effect. On the other 
hand, the words above cited and words of that class 
will not be construed as imperative, if there are other 
words which fairly interpreted deprive them of that 
effect: Therefore, where, ¢9., a testator gives all his 
real and personal estate unto and to the “ absolute” 
use of his wife in fee-simple, “in full confidence ” that 
she will do what is right with it among the children, 
no trust will be created (7); and again, where a testator 
gives all his property to his wife “absolutely,” with 
full power to dispose of the same as she may think fit 
for the benefit of testator’s family, “having full confi- 
“dence ” that she will do so, no trust will be created (x). 
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Secondly. The subject-matter of the recommendation (2.) Subject. 


matter muat 


or wish must be certain. Therefore, where, as in Bug- be certain. 


gms v. Yates (1), a testator devised real property to his 
wife, to be sold for payment of his debts and legacies in 
aid of his personal estate, and declared that he did not 
doubt but his wife would be kind to Ais children, the 
court, being of opinion that these words gave a right 
to no child in particular, or a right to no particular 
part of the estate, held that the clause was void for 
uncertainty. And again, in Curtis v. Rippon (m), 
where the testator, after appvinting his wife guardian 
of his children, gave all his property to her, “ trusting 
“that she would, in fear of God and in love to the 
“children committed to her’ care, make such use of 
“it as should be for her own and their spiritual and 
“temporal good, remembering always, accor to 
«‘ circumstances, the Church of God and the poor,’— 
the court held that the wife was absolutely entitled to 


(t) Inre Adamaand Kensington Vestry, 24 Ch. Div. 199; 27 Ch. Div 
304; and see Lamb v. Lames, 6 L. R. Ch App. §97; Dawkins v. Lord 
Penrhyn, 4 App. Ca $1. 

(kt) In re Hutchinson and Tennant, 8 Ch. Div. 540; and see in re 
Bond, Cole v. Hawes, 4 Ch. Div. 238 

(1) 9 Mod, 122. 

(m) 5 Mad. 434. 
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the property, there being no ascertained part of it pro- 
vided for the children, and the wife being at liberty to 
diminish the capital either for the Church or for the 
poor. And generally, where there is an absolute gift 
of property to one person, and a recommendation that 
he or she should give to a certain other person “ what 
shall be left” at his death, “or what he shall die 
“* possessed of,” the subject will be considered uncertain 
(x); but this class of cases must not be confounded 
with that very different class of cases in which the will 
gives only a life estate to the first taker with a power 
of disposition over the capital, with remainder over 
fuiling (or subject to) such disposition; for in this 
latter class of cases, if there is either no exercise of. 
the power or only a partial exercise thereof, the gift 
over will take effect, but not as a trust (0). 


Thirdly. The objects of the recommendation or wish 
must be certain. Thus, in Sule v. Afvore (p), where a 
testator bequeathed the residue of his property to his 
wife, not doubting that she would consider his near 
relaitons, a8 he would have done if he had survived 
her, the court held that the objects were uncertain : 
“Who were the objects of the trust? id the testator 
“mean relations at his own death, or at his wife’s 
“death?” Of course, in such a case, if the court 
should be able to arrive at the conclusion that the 
testator’s next of kin at the time of his wife’s death 
were the beneficiaries intended, the objects would then 
be certain, the wife would take only a life-interest with 
a right of enjoyment in specta (q), and subject thereto 


the remainder over among such relations would take 
effect. 


(wm). sig 9 Pope, 10 Sim. 1; Green v. Maraden, 1 Drew. 646; Con- 
able v. Bull, 3 Ve G. & Sm. 411. 

ae Pennock v. Pennock, L. R. 13 Eq. 144: Perry v. Merrit, L. R, 
* a vin. $34 Herring v. Barro, 13 Ch. Div. 144; 14 Ch. Div. 263. 

P 


Bavige Barrow, supra. 
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The tendency of the later decisions, it has been said, 
is against construing precatory words as trusts; there- ae eeete 
fore if it can be collected on a fair interpretation of tory words as 
the words, that the testator did not intend the wish 
to be imperative, or if it appears from the context 
that the first taker was to have an absolute dis- 
cretionary power as to disposing of the corpus, no 
trust will be created (7). So where there was a gift 
of stock to a person, the testator adding parenthe- 
tically, “to enable him to assist such children of my 
deceased brother as he may find deserving of encourage- 
ment,” it was held that no trust was created for 
the children (s). 


But the legatee or devisee does not invariably take ee 
for his own benefit where the court fails to find anot 
valid trust; on the contrary, he is in general excluded 
in favour either of the heir or of the next of kin benefit not of 

: ‘ the trustee, 
of the testator, according as the property is real estate but of the 
or is personal estate; and in order to exclude him, 
it is only necessary that it should appear that a trust, 
was intended. Therefore where, in Briggs v. Penny (0), 
the testatrix, after giving, among other legacies, a sum 
of £3000 to Sarah Penny, and in addition a like sum 
of £3000 for the trouble she would have as executrix, 
bequeathed all her residuary personal estate to the 
said Sarah Penny, “well knowing that she will make 
‘“‘a good use, and dispose of it in a manner in accord- 
“ance with my views and wishes,”—it was held by 
Lord Truro that Sarah Penny did not take the residue 
for her own benefit, but that it devolved upon the 
next of kin of the testatrix. His Lordship said :— 
““ Once establish that a trust was INTENDED, and the 


(r) Howorth v. Dewell, 29 Beav. 18; Lambe v. Eames, L. BR. 10 Ey. 
267 ; and see Mussoorie Bank v. Raynor, 7 App. Ca. 321. 

(s) Benson v. Whittam, § Sim. 22; and see / mv. Dunnett, 8 
‘Ch. Div. 430 ; and Gregory v. Edmundson, 39 Ch. Div. 253. 

(t) 3 Mac. & G. 546; and see /n re Fleetwood, Sidgreavcs v. Brewer, 
15 Ch, Div. 594; Cooper-Dean v. &tevens, 41 Ch. Div. 552. 
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legatee cannot take beneficially ; in this case, the fact 
“that besides a legacy of £3000, another legacy of 
“that amount is expressly given to Miss Penny for 
“the trouble she will have in acting as executrix, 
“clearly shows that Miss Penny was not intended 
“to take the residue beneficially; because otherwise 
“the testatrix could have had no object in taking 
‘out of that residue the legacy of 43000 for her 
“tronble ” (2). 


Where property (real or personal) is given by will to 
a trustee, or being personal, is bequeathed to or vests 
in the executor, and there is nothing on the face of 
the will suggesting that the beneficial interest is to be 
taken by such trustee or executor, and, @ fortiori, if the 
contrary intention appears on the face of the will, then 
the beneficial interest is undisposed of by the will, and 
a further writing to be executed as a will is necessary 
to dispose of the beneficial interest; and therefore no 
trust declared by word of mouth only, or even declared 
by writing (unless such writing is duly executed and 
attested as a will, or, being in existence at the date of, 
is incorporated in, the will), is permitted to be valid (7), 
but the property attempted to be subjected to such 
ineffective trust will go, so far as it consists of real 
estate, to the heir-at-law or residuary devisee, and, so 
far as it consists of personal estate, to the next of kin 
or residuary legatee. On the other hand, if the legal 
devisee or executor-legatee appears on the face of the 
will to be intended to take the beneficial interest also, 
then, as a general rule, no parol evidence to contra- 
dict or vary the plain effect of the will is admissible ; 
so that in such a case the legal devisee or executor- 


ates Langley v. Thomas, 6 De G. M. & G. 645; Bernard v. 
Johns, 3 and dieting. Stead v. Mellor, L. R. § Ch. Div. 225, 

v) Adlington v. Cann, 3 Atk. 141; Muckleston v, Brown, 6 Ves. 52; 
Aitien v. Maddock, 11 Mov. P. C. 427; Singleton v, Tomlinson, 3 App. 
Ca. 404; Boyes v. Carritt, 26 Ch. Div. 531. 
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legatee will take the beneficial interest to himself 
absolutely. But to this general rule there is one 
great exception, namely, the usual exception on the 
ground of fraud, viz., that parol evidence may be 
admitted to prove a fraud on the part of such devisee 
or legatee in procuring the gift to be made to him for 
his own benefit by the will, in that he undertook a 
certain secret trust, and that such undertaking on his 
part was the cause of the will being made as it is 
made; and in that case the court will enforce discovery 
of the secret trust; and if it find the secret trust law- 
ful, it will decree execution thereof (7); and if it find 
the secret trust unlawful, it will give the property, if 
real, to the heir-at-law or residuary devisee, and if 
personal, to the next of kin or residuary legatee of the 
testator (v); and the court will also, if necessary, sever 
when it can the lawful trust from the unlawful one (z). 
But if no trust is imposed by the will, or no communi- 
cation of any secret trust was made in the testator’s 
lifetime to the devisee or legatee, the devise or bequest 
will hold good for the benefit of the devisee or legatee, 
although he may, notwithstanding the absence of legal 
obligation, be disposed from the bent and impulse of 
his own mind to carry out what he believes to have 
been the testator's wishes (ca). 
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There remains to be, eighthly, considered ao class of VIII. Powers 


; ; ‘ . 4 inthe nature of 
cases, in which powers are given to persons accompanied ¢rusts 


with such words of recommendation in favour of certain 


; other- 


specified objects as to render them powers in the (or rh oe 


nature of trusts; so that the failure of the donees of, ai 


the powers to exercise such powers in favour of the 


(xz) O'Brien v. Tyssen, 26 Ch. Div. 372. 

(y) Srickland v. Aldridge, 9 Ves. §19. 

(s) Re Birkett, 9 Ch. Div. 576. 

(a) Lewin on Trusts, 5th ed., 52; Otdlen v. Attorney-General, L. BR. 
t H. L. 190; Rowbotham v. Dunnett, 8 Ch. Div. 430. 
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intended objects will not prejudice the latter, for the 
court will in such a case take upon itself the duties of 
the donees of such powers (4). It is perfectly clear, 
that where there is a mere power of disposing, and 
that power is not executed, this court cannot execute 
it (c). It is equally clear, that wherever a trust is 
created, and the execution of that trust fails by the 
death of the trustee or by accident, this court will 
execute the trust (d). But there is not only a mere 
trust and a mere power, but there is also known to 
the court a power which the court considers as par- 
taking so much of the nature and qualities of a trust, 
that if the person who has the power does not dis- 
charge the duty which that power imposes, the court 
will discharge the duty in his place (v). For 
example:— = 


Y. In Burrough v. Philcox (f), where a testator, after 

Pht ie equal to ZiVing life-interests in certain stovk and real estate to 
ryt supiest his two children, with remainder to their issue, declared 
that in case his two children should both die without 
leaving lawful issue, the survivor of his two children 

should have power to dispose by will of the real and 

personal estate, “amongst my nephews and nieces or 

“their children, either all to one of them, or to as 

“many of them as my surviving child shall think pro- 

“ per,"—it was held by Lord Cottenham that a trust 

was created in favour of the testator’s nephews and 

nieces and their children, subject to a power of selec- 

tion and distribution only in the surviving child of the 

testator. “When there appears,” observes his Lordship, 

“a general intention in favour of a class, and a par- 


Gude v. Worthington, 3 De G. & Sm. 389; Jzod vw. Izod, 32 Beav. 


c) Brown v. Higgs, 8 Vea. 
£ Ibid. 


bid. 8 Ves, 561; and see Tweedale v. Tweedale, 7 Ch. Div. 633 ; 
Swing i H'Aseler v. Warner, 1 8. & S. 304. : a 
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“ticular intention in favour of individuals of that 
“class, and who are to be selected by another person, 
“and the particular intention fails from that selection 
“not being made, the court will carry into effect the 
“ general intention in favour of the class.” 


So again, in Salusbury v. Denton (y), where a testator 
by will gave a fund to be at the disposal of his widow 
by her will therewith to apply a part for charity, the 
remainder to be at her disposal among my “ relations, 
“in such proportions as she may be pleased to direct ;” 
and the widow died without exercising the power of 
determining the proportions in which each beneficiary 
was to take,—the court held that the bequest was 
not void for uncertainty, but that the fund should be 
divided. in moieties, one of such moieties to be for 
charitable purposes, and the other moiety to be for 
such of the testator’s relatives as were capable of 
taking within the statutes of distribution (A). 


The case lastly before referred to shows, that when Tie shares of 
the appointecs 
equity executes an unexecuted power-trust or trust~ are 
power of this sort, she applies her own maxim, that 
equality is equity, and divides the property equally ; 
although the trustee, if he had chosen to exercise the 
power, might have used his discretion to give unequal 
shares (7). 


A cestui que trust is the peculiar favourite of courts IX. Liability 
of equity, and equity bas sought by the most stringent i eb arrese 
rules to protect a cestui que trust against the mald fides apeicciim 
or carelessness of his trustee. In furtherance of this money, where 
object, the doctrine was early established in equity, pte bal 
that if a trustee for sale had to pay over the purchase- ‘6. 


(h) Vinies one W. BR. 592; Gough v. Bult, 16 Si 
v. ul, 10 W. v. 1 m.  45- 
(i) Willis v. Kymer, 7 Ch. Biv. 181. 
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money to other persons in given shares, the purchaser 
was bound to sco that the trustee applied the purchase- 
money accordingly, unless the instrument by which 
the trust was created contained an express declaration 
that the trustee’s receipt should be a good discharge ; 
and in the absence of such a declaration, the purchaser 
was himself responsible for the misapplication of the 
money. But as this rule bore very hardly on pur- 
chasers, and was in the way of that unfettered dis- 
position of property which the law so much encourages, 
several legislative Acts have been from time to time 
passed with the object of relieving the purchaser of 
this most onerous liability. It will be profitable, 
firatly, to state the old rules by which the purchaser's 
liability was regulated, and then to state the provisions 
and applicability of the various statutes. 


Firstly, the old rules (apart from statute) :— 


1. It being the general rule that personalty con- 
stitutes the natural and primary fund for the payment 
of the debts of the testator, the purchaser of the whole 
or any part of the personal estate was not as a general 
rule bound to see that the purchase-money was applied 
in discharge of the debts (4). But even in this case, 
if there was any fraud or participation in fraud on the 
part of the purchaser, he would not be exonerated ; 
cg., where an executor disposed of his testator’s assets 
in payment of a debt of his own, and the purchaser 
knew of such intended misapplication beforehand (2.) 


2. Where real estate was devised to trustees upon 
trust to sell for the payment of debts or of debts and 


(t) Bwer v. Corbet, 2 P. W. 149; Keane v. Hobarts, 4 Mad. 356. 

) Hill v. Simpson, 7 Vea. 152; and see Pearson v. Scott, 9 tn Div. 

198; and disting. aoe v. Garrett, L. BR. 5 C. P. 355; eve aleo 
¥. > 16 Div. 


mee 577; Inve Cope, Cope v. Cope, 16 Ch. 


49. 
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legacies generally, or if the lands were merely charged ment of debts 
with such payment, the purchaser was exonerated (2m). 

3. But if the trust directed lands to be sold, or if (t.) Trast for 
the will contained a charge upon, or a trust of, the lands 
for the payment of certain debts, mentioning in par- pe eaee 
ticular to whom those debts were owiny, or if there chaser not 
was a trust or a charge for the payment of legacies 
or annuities only, the purchaser was bound to see to 
the proper application of the purchase-money (7). 


Secondly, The provisions of the successive statutes :— 


(1.) By statute 22 & 23 Vict. c. 35, 8. 23, it was Lord St. 

: Leonards’ Act, 
enacted that ‘‘the bond jule payment to, and the re- a2 & a3 Viet. 
‘““ceipt of, any person to whom any purchase or mort- 
‘gage money shall be payable upon any express or - 
m= implied trust, shall effectually discharge the person 
“paying the same from seeing to the application or 
‘“‘ being answerable for the misapplication thereof, unless 
“* the contrary shull be expressly declared by the instrument 
“ creating the trust or security” (0). This statute applied 
only to instruments executed on or after the 13th 
August 1859, being the date when the Act came into 
operation. 


only. 


(2.) By statute 23 & 24 Vict. c. 145, 8. 29, it was aan 
further enacted, that “the receipt in writing of any 23 & 24 Vict, 
“ trustees or trustee for ANY money payable to them or ¢. 4c ony 
“him by reason or in the exercise of any trusts or whatsoever. 
“ powers reposed or vested in them or him, shall be a 
“sufficient discharge for the money therein expressed 
“to be received, and shall effectually exonerate the per- 


“sons paying such money from seeing to the applica- 





(m) Ellivt v. bil Anirie erog aah Jebb v. Abbot, cited Co, Litt. 
290 6.; Dowling v. taceelge! Mrogg v. 248. 
rae, Eliist v. Merryman, I C. 64; Johnson v. Kennett, 3 My. & K. 


eh Lytton, 2 J. & H. 158. ie 
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'¥4on thereof, or from being answerable for any loss or 

'™ misapplication thereof,” ., This statute applied only 
to instruments coming into operation on or after the 
28th August 1860, being the date when the Act itself 
eame into operation. 


Conveyancing (3.) By statute 44 & 45 Vict. c. 41, 8. 36, “ the 
poy Sealed “receipt in writing of any trustees or trustee for ANY 
“ money, securities, or other personal property or effects, 
&e. “payable, transferable, or deliverable to them or him 
“under ANY TRUST OR POWER, shall be a sufficient dis- 
“charge for the same, and shall effectually exonerate 
“the person paying, transferring, or delivering the same 
“from seeing to the application or being answerable 
“for any loss ‘or misapplication thereof.” Moreover, 
this section of the Act applies to all trusts whensoever 
created, and whether before or after the Act. The 
Settled Land Act, 1882, 8. 40, contains a similar 
power as regards funds arising under that Act, and 
this Act also is retrospective. 


General con- Since the changes successively effected by these 
enactments, questions as to the power to give receipts, 
and as to the purchaser's liability to see to the appli- 

exoner- cation of his purchase-money, have become of less and 
less practical importance. And having regard to the 
comprehensive character of the two last-mentioned 
statutes, and to the fact of their being retrospective, the 
better opinion would seem to be, that a bond fide par- 
chaser paying his purchase-money to the trustee and 
obtaining his written receipt for same, and not know- 
ingly participating in any fraud of the trustee’s, is now 
in all cases exonerated from seeing to the application 
of his purchase-money so far as regards all charges not 
only of debts but also of legacies and annuities made or 
‘given by the will. But of course as regards mortgages 
and other charges which exist independently of the will, 
and which are, in fact, paramoant to the will, the 
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purchaser would not be exonerated as to these, but 
would require to obtain the concurrence of such mort- 
gagees or other incumbrancers in the conveyance to 
himself, or else to have recourse to the provisions con- 
tained in the 5th section of the Conveyancing Act, 
1881, for the discharge of such incumbrances upon a 
sale (p), or otherwise to see to their being properly 
discharged. Also, it might still be prudent occasionally 
to require the specified creditors to concur in the con- 
veyance for the purpose of releasing their charges (q) ; 
thus, for example, as regards legatees and annuitants 
whose legacies or annuities are charged on the lands 
in common with the debts charged thereon, the pre- 
sumption arises after twenty years in the case of real 
estate (7), where the beneficial devisee is in possession, 
that the debts have been paid; and therefore in such a 
case, the power in the trustees to sell may be wholly 
at an end, and with it of course the power also to give 
receipts; and in every such case, the concurrence of 
the legatees and annuitants would be required in the 
conveyance to the purchaser(s); but the presumption 
aforesaid appears not to arise in the case of leasehold 


property (¢). 


5 oo! 
Ars. 


And it appears to be still most necessary in all Provided he 


cases, that the purchaser should ascertain that the 


person professing to sell as trustee or assuming to vendor. 


exercise that “trust or power” which is referred to in 
the last-mentioned Acts, is in fact the trustee or other 
person authorised for that purpose, or invested with 
such trust or power—a question not always very easy 


a” p) See definition of Jneumbrances, sect. 2 of the Conveyancing Act, 
I 
(q) Wms. Real Assets, p. 90; and see Dart’s V. & P. 4th ed. p. 564; 
and ea Price v. Price, 35 Ch Dir. 297. - 
(r fa heddegd twme, 20 Ch. Div. 465. 
aM oggart v. Scott, 1 Rus. & My. 29 5: Pe © Broad wood, 
De oth ti Dunn, 34 Ch. Div, 469; and Hatten v. 


(€) wD Be Whidion 38 cb. Div. §61. 
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to determine. The answer is to be gathered, of course, 
primarily from the words of the trust instrument, and 
secondly, from the provisions in that behalf contained 
in Lord St. Leonards’ Act, above cited, which distin- 
guishes the cases in which the trustee of the will is 
to be the vendor from those cases in which the executor 
is to be the vendor,—in the absence of a properly 
qualified beneficiary entitled and able to sell: sez/. the 
trustee being made the vendor where the charged lands 
are devised to him in fee-simple or for other the testa- 
tor’s whole estate therein, and the executor being made 
the vendor in all other cases. But, nuda bene, the word 
“executor” in Lord St. Leonards’ Act does not include 
the word “ administrator ” (1). 


On & par: And betore leaving this subject, reference should be 
trustees, made to the 5sth and 56th sections of the Convey- 
&. 56, Con. 


Sazauclig ancing Act, 1881, by the former of which sections 

Act, 1881, was it has been provided (in favour of subsequent bond fide 

not applicable ’ ; 

asageneral purchasers) that the usual receipt clause in the body 

ale; of the deed or the usual indorsement of such receipt 
on the back thereof shall be sufficient evidence of the 
payment of the money in such receipt expressed to 
have been received; also, by section 56, that such 
receipt occurring either in the body or on the back 
of the deed shall be a sufficient authority (without any 
other or distinct authority in that behalf) to the soli- 
citor of the vendor to receive and to give a receipt 
for the purchase-money. It was held that the 56th 
section was not applicable to vendors who were trus- 
tees, with power to sell und give receipts, but was appli- 
cable only to vendors who were themselves beneficially 
entitled to the purchase-moneys. Thus, in Jn re 
Bellamy (v), where trustees for sale having sold an 


(wu) Seo in ve Clay v. Tetley, 16 Ch. Div. 3; Jn re Cope, Cope v. Cope, 

16 Ch, Div. 49, aod the cases cited in the argument in these two cases, 

(v) 24 Ch. Div. 2. And nec Ghost v. Waller, 9 Beav. 497 ; Fimey v. 
tan, 2 De G. & Jo. 468. 
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estate insisted that the purchase-moneys should he 
paid to their solicitor simply upon his production of 
the purchase deed duly executed by the trustees and 
containing a receipt within the terms of sec. 56, the 
court held that the purchaser was justitied in refusing 
to pay the purchase-money to the trustees’ solicitor, 
and in insisting that the vendors should either attend 
personally to receive the purchase-money or should 
authorise the purchaser to pay it into a bank to the 
joint account of the vendors; for the only effect of 
the 56th section was (it was said) to make a special 
authority to the solicitor to receive the money un- 
necessary, and that section was of itself the special 
authority required; but trustees had no power to 
authorise their solicitor to receive purchase-money for 
them as a general rule; under special circumstances 
they might have such a power, but the special circum- 
stances must in such a case be shown to exist. However, but is now 
now, under the Trustee Act 1888, s. 2 (x), trustees “PP sa 
(including executors and adiministraturs) are now 
entitled to the benefits of the provisions contained 
in section 56 of the Conveyancing Act, 1881, equally 
with ordinary vendors. 





_ ~ eo a TT eee Tine Aine NAnArTORRRR A aRRA Her Pam 


(r) 51 & 52 Viet. c. §9. Under the Trust Investment Act, 1889 
(52 & §3 Vict. c. 32), the word trustee is made to extend (for the 
purposes of that Act) to an executor aud to an administrator. 
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CHAPTER III. 
EXPRESS PUBLIC [OR CHARITABLE] TRUSTS. 


Trusts in favour of charities, in other words, Express 
Public Trusts, are very common. In most respects, 
these trusts are in respect of their creation and also of 
their construction and execution, subject to the like 
rules as the express private trusts expounded in the 
previous chapter. Nevertheless, charities are highly 
favoured in the law, and charitable gifts sometimes 
receive a more liberal construction than gifts to in- 
dividuals; while in some few respects to be hereafter 
specified, charities are treated with some little dis- 
favour. 


And first of all, it is necessary to define “ charities ” 
in the legal acceptation of that term,—which is at once 
both narrower and wider than what the word charity 
in common speech denotes. Charities, in the legal 
acceptation of the term, are and comprise :— 


Firstly, The charitable uses specified in the statute 
43 Eliz. c. 4 (a), that is to say,—the relief of aged, im- 
potent, and poor people; the maintenance of the sick 
and of maimed soldiers and mariners ; schools of learn- 
ing, free schools, and scholars in the universities; the 
repair of bridges, posts, houses, causeways, sea-banks, 
and highways; the repair of churches; the mainte- 
nance of houses of correction ; the education and pre- 
ferment of orphans ; the marriages of poor maids; the 


@) Repealed by §1 & 52 Vict. . 42, and thereby re-enacted with 
a-a—aetm Aa to charities within the Income Tax Acts, see The 
v. Income Tax Commissioners, 22 Q. B. D. 296. 
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support, aid, and help of young tradesmen, handicrafts- 
men, and decayed persons; the relief and redemption 
of prisoners and captives; and the relief of the poor in 
respect of taxes. 


Secondly, The charitable uses similar to those speci- And (2.) Ob- 
fied in the statute, and which the courts have at various vase reer 
times held to be within the “spirit and intendment,” 
and which are now to be described as being “ within 
“the meaning, purview, and interpretation of the pre- 
amble” (b) of the Act, that is to say, eg., the repair 
of memorial windows in churches (c), and of monuments 
in churches (¢), but not in churchyards (¢); the repair 
of a church organ; the maintenance of church-chimes 
and of worship generally (7); the foundation of lecture- 
ships and professorships (y); the supplying of towns 
with water, or generally the sanitation or ornamenta- 
tion of towns (i); the encouragement of good domes- 
tics (i), or of poor emigrants (/:); the care and cure 
of useful quadrupeds (/); and the like. 


But generally, objects which, although charitable in Charities,— 
&@ popular sense, are merely ce the benefit of indi- a public 
viduals are not charitable in the legal sense of that 
word; ¢g., a bequest to ten poor clergymen of the 
Church of pen to be selected by J J.8. aioe On 


Ne ate te eee = A teen om nomen cennen 
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(6) 51 & §2 Vict. c, 42, 8. 13, sub-sec. 
{e) Att.-Gen. v. Ruper, 2 P. Wma. ee 
(d) Hoare v. Osborne, L. R. 1 Eq. 585. 
(ce) Dawaon v. Small, L.R.18 Eq. 114; Re Williams, 5 Ch. Div. 735: 
Vaughan v. Thomas, 33 Ch. Div. 187. 
Be dps -Gen, v. Pearson, 3 Mer. 353; 4t&.-Gen. v. Stepney, 10 Vea. 
Thornton v. Howe, 31 Beav. 14. 
7) Yates v. University College, L. R. 8 Ch. App. 454; L. R. 7 Ho. 


Lo. 4 

once v. Williams, Amb. 651; Faversham (Mayer) v. Ryder, § 
De G, M. & G. 350. 

(t) Loscombe v. Wintringham, 13 Beav. 87. 

(k) Barclay v. Maskelyne, 4 Jur. N. 8. 1294. 

{l) London University v. iter 23 Beav. 15 

(m) Thomas v. Howell, L. R. 18 Eq. 198; gor riporliyas Pease ¥, 
Pattinson, 32 Ch. Div. 154; and consider Js re Botolph with out Bishop- 

Parish Estates, 35 . Div. 142. 
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the other hand, a bequest to “General William Booth ” 
(of the Salvation Army) “ for the spread of the gospel” 
is distinctly charitable (x). And in general the court 
settles a “ scheme” for the administration of charitable 
bequests; but no such scheme is directed as a rule, 
when the legatee (as in General Booth’s case) is evi- 
dently intended by the testator to have an absolute 
discretion as to the application of the fund for the 


purpose specified (0). 


We may now proceed to enumerate some of the 
principal characteristics of charities, taking (1.) the 
respects in which charities are peculiarly favoured ; 
(2.) some respects in which they are treated on the 
same level with individuals; and (3.) some respects in 
which charities are disfavoured. 


Firstly, Charities are favoured above individuals in 
the respects following :— 


(1.) If the testator has expressed some absolute in- 
tention to give a legucy to charitable purposes, but 
he has left uncertain, or to some future act, the mode 
by which his intention is to be carried into effect, the 
Court of Chancery, if no mode is pointed out, will of 
itself supply the defect and enforce the charity (p). 
Nota bene, that the cestui que trust, if a private indi- 
vidual, would, in such a case, lose the benefit of the 
trust, on the ground of uncertainty in the object. 


It is, in fact, a well-established principle, that if the 
bequest be for a charity, it matters not how uncertain 
persons or the objects may be, or whether the per- 


(a) Lea v. Cooke, 34 Ch. Div. 528. 

0) Les v. Cooke, aupra, following Powerscourt v. Powerscourt, 1 ha 
616; Waldo v. Caley, 16 Vea. 2063 Horde. Earl of Suffolk, 2 My. & 
K. 69: and Walsh v. Gladstone, 1 Phil. 2 

Bie Att. Gen., 3 Ch. Div, 342. 


sons who are to take are in esse or not, or whether the 
legatee be a corporation capable in law of taking or not, 

or whether the bequest can be carried into operation 

or not; for in all these and the like cases, the Court 

of Chancery will treat it as a valid charitable bequest, 
and will dispose of it for such charitable purposes as 

it shall think fit. For example, if a man bequeaths 

a sum of money to such charitable uses as he shall 
direct by codicil annexed to his will, or by note in 
writing, and he leaves no direction by codicil or note 

in writing, the Court of Chancery, applying the rule 
that the nomination of the particular objects is only 
the mode, and the gift to the charity the substance, 

of the testamentary disposition, will carry into effect 
the general intention of charity. But the object must But the object 

oe ; : - — must be dis- 

be distinctly-charitable in order to the court construing tinctly obari- 
it in that favourable way; and therefore where the 
bequest may, in conformity to the express words of the 
will, either be disposed of in charity of a discretionary 
private nature, or be employed for any general, bene- 
volent, or useful purpose, or for any general purpuse, 
whether charitable or otherwise, or for charitable or 
other general purposes at discretion, the bequest will 
be void, as being not exclusively charitable, and also 
too general and indefinite for the Court of Chancery 

to execute. Therefore if a testator makes a bequest to 
trustees for such benevolent, religious, and charitable 
purposes, or for such charitable or public purposes 
as they should in their discretion approve of, the 
legacy cannot be supported, and the property will 
devolve on the residuary legatee or next of kin of the 
testator (q). So too a friendly society is not a charity, 
and a bequest made to it in aid of its funds will not, 

on the society being wound up and dissolved, become 


_,- Morice v. Bishop of Durham, 9 Ves. 399, 10 Ves. 522; Bilis v. 
Selby, 1 My. & Cr. ; In re Jarman's | state, Leaver v. Clayton, 
$ Ch. Div. 584; and compare Cocks v. Manners, L. RB. 12 Eq. 574 
distinguished in in ve Dutton, 4 Exch. Div. 54. 
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applicable for charitable purposes (7). On the other 
hand, objects described as “charitable and deserving ” 
would be construed simply as charitable objects of a 
deserving character, the words “and deserving” being 
regarded as merely restrictive of the class of charities (s). 


(1a.) Where the literal execution of specific chari- 
table trusts either originally is or afterwards becomes 
inexpedient or impracticable, the court will execute 
them cy-pres, 1.¢., a8 nearly as it can to the original 
purpose, and so as to execute them in substance, The 
general principle upon which the court acts in such 
cases is thus laid down by Lord Eldon in Moggridge v 
Thackwell (t), viz., “ that if the testator has manifested 
“a general intention to give to a charity, the failure 
“of the particular mode in which the-charity is to be 
“ effectuated shall not destroy the charity; but if the 
“ substantial intention is charity, the law will substitute 
“another mode of devoting the property to charitable 
“ purposes, though the formal intention as to the mode 
“cannot be accomplished;” and the court will in 
such a case direct a scheme to be framed cy-pres, and 
will approve of a scheme which as nearly as possible 
executes the intention of the donor, expressed or 
presumed (2). 


The doctrine of cy-pres is, however, held to be only 
applicable where the testator has manifested in his 
will a general intention of charity, and therefore will 
not be applicable where such general intention is not 
to be found. If, therefore, it is clearly seen that the 





nee In ve Clark's Trust, 1 Ch. Div. 497; and see Re Dutton, 4 Exch. 


ye re Sutton, Stone v, Att.-Gen., 28 Ch. Div. 464; and see Jn re 
v. Barrow, 35 Ch, Div, 472. 

«?) Wa 69; and see In re Williams, 5 Ch. Div. 735; In re 
Birkett, 9 Ch. Div. sri baie Art v, Thomas, 33 Ch. Div. 187; and 
ara i Div. 460. 

u) 4tt,-Gen. v. Phe iron mongers’ Co., 2 Beat. 313; Pease v. Pattingon, 
Div, 154; Spiller v. Mevd: Maude, ibid., 158, n. 
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testator had but one particular object in his mind, as, 
for example, to build a church at W., and that purpose 
cannot (by reason of the Mortmain Act, or otherwise) 
be answered, the next of kin will take (r). And again, 
if the bequest is upon trust to pay the income to the 
incumbent of the church at H. for the time being, so 
long as he permitted the sittings to be occupied free, 
there is only the particular specified object, and no 
general intention of charity ; and subject to the trust, 
and on its determination, the capital of the trust fund 
will go to the residuary legatee or next of kin (7). 


(2.) In further aid of charities, the court will supply (2.) Defects in 
all defects in conveyances, where the donor hath a 
capacity and a disposable estate, and his mode of 
donation does not contravene the provisions of any 
statute (y). Note here, that in the case of private in- 
dividuals, the imperfection of the conveyanco, being 
voluntary, would be fatal to the creation of the trust. 


(3.) A third respect in which charities are favoured (3.) Resulting 
ae : . . trusts in gifts 
is in respect of resulting trusts. The following rules ¢o charities, 
as to resulting trusts in gifts to charities are laid down 


in Lewin on Trustees (=), viz. : 


(a.) Where a person makes a valid gift, whether by (a.) Where 
deed or will, and expresses a general intention of = 
charity, but either particularises no objects (a), or such 
as do not exhaust the proceeds (b), the court will not 
suffer the property in the first case, or the surplus in 
the second, to result to the settlor or his representa- 


(v) Clark v. Taylor, 1 Drew. 642; Loscombe v. Wintringham, 13 
Beav. 87; and see /n re One. Broadbent v. Barrow, 29 Ch. Div. 560 ; 
and In re White's Trust, 33 Ch. Div. 449. 

(x) In re Randel, Randell v, Dizon, 38 Ch. Div, 213. 

i) & 1171; Sayer v. Sayer, 7 Hare, 377; Innes v. Sayer, 3 Mac. 
& G. 606. : 


(2) Pp. 130, 131. 
(a) Att.-Gen. v. Herrick, Amb. 712. 
(6) Att.-Gen. v. Tonna, 2 Ves. Jr. 1. . 


FHE ORIGINALLY EXCLUSIVE JURISDICTION. 


tives, but will take upon itself to execute the general 
intention, by declaring the particular purposes to which 
the fund or the surplus shall be applied. 


(b.) Bo too (>.) Where a person settles lands, or the rents and 
palang al ce profits of lands, to purposes which at the time exhaust 
by the obj 


indicated: st the whole proceeds, but in consequence of an increase 

subsequently in the value of the estate, an excess of income subse- 

oe quently arises, the court will order the excess of sur- 
plus, instead of resulting, to be applied in the same or 
& similar manner with the original amount (c). 


Exeeption,— But to these two rules there is the following excep- 
lp ly tion, viz., even in the case of charity, if the settlor do 


at time of gift. not give the land, or the whole rents of the land, but 
noticing the property to be of a certain value, appro- 
priates part only to the charity, the residue will then, 
according to the circumstances, either result to the 
heir-at-law (d@), or belong to the donee of the property, 
subject to the charge (e). 


(4.) Charities (4.) Charities are not within the rule or rules against 

rasa Sil of Perpetuities (/); in fact, charities almost involve in 

Perpetuities. themselves a perpetuity, ¢.g., bequests for the perpetual 
benefit of the poor relations of the donor. The like 
gifts in perpetuity to individuals would be void as 
tending to a perpetuity (9). 


(5.) Voluntary (5.) Also, voluntary conveyances are not within the 


to cbarities, — statute 2 7 Eliz, c. 4 (2) 
eatpebiaas _ 


= Sieree ne Ae aE 
Bis. © 4. é () Thetford Schoot Ca., Caseg and Rep. 130 5.; | Beverley v. Att.-Gen., 


» L. Cas. 310; Alt. Gen. v. Caius College, 2 Kee. 150; Att.- Gen. v. 
Marchant, L. R. 3 Eq. 424. 


(d) Att.-Gen. v, Mayor of Bristol, 2 J. & W. 308. 

(e) Beverley v. Att.-Gen., 6 H. L. Cas, 310; Att.-Gen, v. Southmoulion, 
5H. L Cas 1; Att.-Gen. v. Trin, Coll. Camd., 24 Beav. 383. 

(f) 4t4.-Gen. v. od 17 Vea. 371; Gillam v. Taylor, L. R. 16 Eq, 
se) Widmore v. Woodroffe, Amb. 636. 

(g) Cooke v. Manners, L. R. 12 Eq. 5743 Thomas v. Howell, L. R. 
18 Eq. 198; oe oem 4 Feet, Dic: 54. 

v, Neweastle, 5 Beav. 307. 


itn eee see 
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Secondly, Charities are treated on a level exactly 11. Res 
with individuals in the respects following :— bleacher oe 

(1.) If a testator gives his property to such person » eee 
(upon trust) as he shall hereafter name to be his exe- (1° 
cutor, and afterwards he appoints no executor; or if 
an estate is devised (upon trust) to such person as the 
executor shall name, and no executor is appointed ; or 
if, an executor being appointed, he dies in the testator’s 
lifetime, and no other is appointed in his place; in all 
these cases, if the bequest be in favour either of a 
charity or of an individual, the Court of Chancery will 
assume the office of an executor, and carry into effect 
that bequest, that is to say, will appoint a trustee to 
discharge the duties of an executor (i); scilicct, because 
the beneficiary is certain, although the legal owner is 
uncertain (4). And an executor according to the tenor 
might even be constituted by the Probate Division of 
the High Court in such a case (1). 


(2.) And again, lapse of time in equity is a bar in Fa a oe of 
the case of charitable trusts, exactly as it is (where it eee 
is) in the case of mere private trusts and no further ; 
but under the Judicature Act, 1873, sect. 25, sub- 
sect. 2,as between an express trustee and his cestui que 
trust, no lapse of time is a bar in respect of the breach 
of any such trust; and of course, in the case of the 
breach of an express trust of which the purchaser has 
notice, lapse of time is no bar either in the case of 
charities or in the case of individuals. Thus, in the 
case of a charitable trust, where a corporation had 
purchased with notice of the trust, and had held the 
property under an adverse title for one hundred and 
fifty years, it was decided that the corporation should 
reconvey the property upon the original trusts (m). 


supplied. 








(i) Jn re Moore, M‘Alpine v. basi 21 Ch. Dir. 78. 

(zk) Mills v. Farmer, 1 Mer. $5, 96; Moggridge v. Thackwell, 7 Vea. 36. 

(1) Ke Bell, 4 Prob. Div. 2, 3 Ke Wm. Bradley, 8 Prob. Div. 385. 
And see Brown's Dictionary, title Executor according to the Tenor. 

(m) 40.-Gen. v. Christ's H. My. & K. 344; sud see the 
Trustee Act, "ESS (st & sa Vio ohn 2 2. 3. 
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(3.) So also, where a gift: is made upon trust for 
charitable and other purposes, and the charitable pur- 
poses are legal, but the other purposes are not; if the 
properties attributable to the charitable purposes can 
be ascertained, the legal separated from the illegal, the 
court will not suffer the intended charitable bequest to 
fail, but will uphold the gift to the extent of the ascer- 
tainable proportion (x); but if the proportion cannot 
be ascertained, or if the legal cannot be severed from 
the illegal purposes, then in the case of charities, as in 
the case of individuals, the whole gift will fail (0), 
unless upon the construction of the bequest what is 
given for the illegal purposes becoming void, the whole 
bequest enures in favour of the legal purposes (p). 
Similarly, where a gift is in ambiguous language, and 
according to one interpretation it would be illegal, and 
according to the other interpretation it would be legal, 
the legal interpretation will prevail, in the case of 
charities as of individuals,—ut res magis valeat quam 
pereat, 


Thirdly, It remains to specify the respects in which 
charities are treated with disfavour, compared with 


disfavonred,— individuals. These are the following :— 


(1.) Assets not 
marshalled in 


favour of 
ties, 


(1.) Assets will not be marshalled by a court of 
equity in favour of charities; for to do so would be to 
offend against the Mortmain Act. Thus, if a testator 
gives his real and personal estate (consisting of per- 
sonalty savouring of reality, as leaseholds, and also of 
pure personalty) to trustees, upon trust to sell and pay 
his debts and legacies, and bequeaths the residue to a 
charity, equity will not marshal the assets by throwing 
the debts and ordinary legacies upon the proceeds of 





ae Hoare ¥. Osborne, L. R. 1 Eq. 585; and see 23 & 24 Vict. c. 


a, f. 

TY Chaseibay: Brown, 6 Vea. 404; Cramp v. Playfoot, 4 K. & J. 479. 

(Oh Poke, Att..Gen, L. Ra . §2t; v. Small, L. R. ~ 
Eq. 714; Re Williams, 5 Ch. Div. 735. 


CHARITIES. 


the real estate and the personalty savouring of realty, 
in order to leave the pure personalty for the charity (¢). 
The rule of the court in such cases is to appropriate 
the fund, as if no legal objection existed as to applying 
any portion of it to the charity legacies; and then to 
hold such proportion of the charity legacies to fail as 
would in that way fall to be paid out of the prohibited 
fund (r). But, of course, although the court will not 
itself marshal, the testator may direct his property to 
be marshalled in favour of the charity, and the court 
is then most ready to carry out his directions most 
favourably for the charity (s). Also,— 


When a testator gives and devises the residue of his Or : 
estate, both real and personal, to his trustees (whom he PEs 
also appoints his executors) upon trust, thereout in the ery & 
first place to pay certain specified sums to specified estate by 

; devise) under 
persons, and as to the residue thereof, or such part or discretionary 
parts thereof as might lawfully be appropriated for the & 
purpose, for such one or more charities and in such pro- 
portions as the trustees in their uncontrolled discretion 
may think fit, the trustees are entitled to appropriate 
the surplus (even the proceeds of the real estate sold) 


to charities duly authorised to take land by devise (¢). 


(2.) And generally all professing charitable purposes (2.) Gifts to 
must be such as offend neither against any statute nor _ 
against the common sense of the country, morally and 
politically. Wherefore gifts for superstitious purposes, not allowed 
¢g., for saying masses for the dead, have long been and = 
still are void, as offending not only against the statute 


(q) Fourdrin v. Gowdcy, 3 My. & K. 397 ; Ashworth v. Munn, 34 Ch. 
I 


(r) Williams v. Kershaw, 1 Keen, 274 ».; Robinson v. Governors of 
the London Hospital, 10 Hare, 19; Tudor’s L, C. in Real Prop. 491. 

(8) Miles v. Harrison, L. R.g Ch. App. 316; and see Wills v, Bourne, 
L, R. 16 Eq. 487; Champney v. Davey, 11 Ch. Div. 949 ; Ravenscroft v. 
Workman, 37 Ch. Div. 637 ; and disting. Beaumont v. Oliveira, L. R. 4 


Ch. App. 309. 
(t) Groadbent v. Burrow, 31 Ch. Div. 113. 
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23 Hen. VIII. c. 10, but also against the, for the time 
being prevailing, moral and political sense of the 
country (u); and this is so, notwithstanding the 
statute 23 & 24 Vict. c. 134, regulating Roman 
Catholic charities. Whether a gift to a society for 
the total suppression of vivisection is a gift which 
offends the moral sense of the public is at present 
more or less doubtful (2). But doubtless all these 
purposes or some of them may in time cease to be 
deemed offensive, and may even come to recommend 
themselves to the public conscience; and in that case, 
the gifts in aid of them will become lawful and valid 
as charitable bequests. In the case of gifts to in- 
dividuals, there is of course no room for the public 
conscience to interfere. 


(u) ‘n re Blundell, 10 W. R. 343 Heath v. Chapman, 2 Drew, 417. 
(x) In re Douglas, Ubert v, Barrow, 35 Ch. Div. 472. 
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CHAPTER IV. 
IMPLIED AND RESULTING TRUSTS. 


AN implied trust, as the name denotes, is a trust which Implied trusts, 
is founded on an unexpressed but presumed, t.¢., implied, 

intention of the party creating it. Implied trusts 

include resulting trusts, being trusts by the effect of 

which the benefit goes back to the donor or grantor, 

just as in the case of the legal use resulting to the 

feoffor, donor, or grantor. 


The following are the principal instances of implied 
trusts, viz. :— 


} f t - (t) 
(1.) Resulting trust to purchaser of property con uae aar 


veyed or assigned to a stranger, t.¢., third person. chaser upon 
conveyance 
to stranger. 


‘The clear result of all the cases is, that the trust 
‘of a logal estate, whether freehold, copyhold, or lease- 
‘hold, whether taken in the names of the purchaser and 
‘“‘ others, or in the names of others without that of the 
‘“‘ purchaser, and whether in one name or in several, and 
“whether jointly or successive, results to the man who 
“advances the purchase-money ; and this is in strict 
“ analogy to the rule of the common law, that where a 
“* feoffment is made without consideration, the use results 
“to the feoffor” (a); and the doctrine is applicable to 
personal as well as to real estate (J). And, of course, 


v. Dyer, 1 L. C. 223. 
bE ad v. Dancer, 2 Ch. Ca. 26. 
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the doctrine is applicable also to cases where two or 
more persons advance the purchase-money jointly, and 
the purchase is taken in the name of one of them; for 
there will be in that case a resulting trust in favour 
of both or all proportioned to the money which they 

Parol evidence have advanced (c). And although the advance of the 

+ Pes eahapeehe purchase-money by the real purchaser does not appear 

purchaser. = on the face of the deed, and even if the deed states it 
to have been made by the nominal purchaser, parol 
evidence is admissible to prove by whom it was actually 
made (cd); for the admission of such evidence is not 
contrary to the Statute of Frauds, the trust which re- 
sults in such a case to the person paying the purchase- 
money being a trust resulting by operation of law, and 
trusts of that nature are expressly excepted from the 
statute (r); and further, the evidence is used for the 
purpose of showing that the nominal or ostensible pur- 
chaser in the deed was (in a sense) but the nominee or 
agent of the true purchaser, for which purpose parol 
or extrinsic evidence is in all cases admissible, not- 
withstanding the Statute of Frauds (/). 


But notacas But no trust will result under this doctrine where 
alley ot Me the policy of an Act of Parliament would be thereby 
ie defeated, as where the subject-matter of the conveyance 
is @ British ship (g), or is land given to qualify the 
grantee to vote fora Member of Parliament (4), or is 
money deposited in a third party’s name in evasion of 
the Savings Bank Acts (i). In all these cases, the 
apparent donee retains the benefit for himself, and is 
not a trustee for the donor or true purchaser. Never- 


(c) Rall Steele, 2 V. & B. 388. 
Pistia v. Ryall, 1 Atk. 59; Lench v. Lench, 10 Wee. $11, §17; 
Prekeragill, 1 Eden. 515, 
wi powlvese 
(f) Higgins v. Senior, 8 Mee. & W. 834. 
em io Yallop, 15 Ves, 68; and disting. Holderness v. 
v. 


AK el cia Bal & J. ED Childers +. Childers, 1 
G, & Jo. 482 Dr. 4, 


(i) Fida v. Lonedale, 13 Bigs a 
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theless, as regards the beneficial ownership of British 
ships, the register not being conclusive, the court will, 
when no evasion of the Merchant Shipping Acts is 
intended, administer such relief in favour of the bene- 
ficial owners as the circumstances of the case may re- 
quire; and it will certainly not suffer the register to 
be made an engine of fraud (4). And (although the with one re. 
decision is regrettable) where a parent insures the life 8°" 
of his child, in the child's own name, but for his, the 
parent's, own benefit, and the child dies and tho father 
administers to his estate, and so obtains the policy 
moneys from the insurance office (the office not object- 
ing to the policy as void for want of any insurable 
interest), the court held that, as between the parent 
and the estate of the child, the policy moneys belong 

to the parent for his (or her) own benefit, and not 
to the estate of the child (0). 


Resulting trusts, however, as they arise from an 
equitable presumption, may be rebutted by parol evi- ; 
dence to the contrary of such presumption, that is to cvilence ¢ 
say, by evidence showing the intention of the person inteution ; 
who advanced the purchase-money to have been that 
the person to whom the property was transferred 
should in fact take it for his own benefit (m). Also, 
where the purchaser is under a legal, or, in certain 
cases, 8 merely moral obligation to maintain or other-¢s.. By the 
wise provide for the person in whose name the pur- seuiptinwar 
chase is made, equity raises a presumption, at least, a */vsncement 
prima facie presumption, that the purchase was in- 
tended as an advancement. Therefore, as to purchases 
made in the name of children or of persons similarly 
favoured, it may be laid down as a general rnie, that 





(kK) Holderness v. Lampert, supra. 
ae oo v. Curtiz, 1 Ch. Div. 419 (Court of Appeal affirming 
n, V.C.). 
{m) Deacon v. Colquhoun, 2 Drew. 21; Wheeler’v. eae 1 a 300 ; 
Lane v. Dighton, Amb. 409; and see Ayerst v. Jenkins, L. B. 16 Eq. 
275- 
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there will be no resulting trust for the purchaser, but 
the contrary presumption arises that an advancement 
was intended; in other words, the equitable presump- 
tion of a resulting trust in favour of the actual par- 
chaser is in such cases met and defeated by the other 
and contrary equitable presumption of advancement, 
and in that case the plain effect of the deed will be 
restored; but the surrounding circumstances must in 
all cases be considered (7). 


(a.) In whose (a.) This contrary presumption of advancement will 
sumption wi be raised, (1.) In favour of a legitimate child (0); 
(2.) In favour of any person with regard to whom the 
a Oneto -—«PETSOR advancing the money has placed himself in loco 
whom the  parentis; eg., in Leckford v. Beckford (p), an illegiti- 
mate son; in Lbrand v. Dancer (q), a grandchild whose 
father was dead (7); in Currant v. Jago (s), the nephew 
of a wife; and in Standing v. Bowring (t), a godson ; 
3. Awife. and (3.) In favour of a wife (uw); c.y., where, as in 
Drew y. Martin (v), a husband entered into an agree- 
ment for the purchase of land in the name of himself 
and his wife, and died before the whole of the purchase- 
money was paid, the purchase enured for the benefit of 
the widow, and the unpaid purchase-money was (as the 
law then stood) payable out of the husband’s personal 
estate. 


rentia. 


(t.) Tn whose (6.) On the other hand, the presumption of advance- 
avour the pre- ; iace . 
sumption will ment has not been extended to the illegitimate children 


not 





i ctaaetnamimtammamlonbedad 





(nm) In re Whitehouse, Whitehouse v. Edwards, 37 Ch. Div. 683, dis- 
tinguishing Jyer v. Dyer, infra. 

(0) Sidmouth v. Sidmouth, 2 Beav. 447; Dyer v. Dyer, 2 Cox, 92. 

re in re Whitehouse, supra. 

{F Pp) Leff. 490. 

g) 2 Ch. Ca, 26, 

(v} See Soar v. eras 4K. & J. 152. 

(a) Coll. C. Ca, 26 

‘e a7 Ch. inge Hl; a appeal, 31 Ch. Div. 282. 

(») v. Martin, 2 H. & M. 130; Ju re Aykyn's Trusts, 6 Ch. 

a 115; and o consider Trye v. Sullican, 28 Ch. Div. 705. 
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of a daughter of the actual purchaser, that is to say, to 
(in a sense) illegitimate grandchildren (x) ; nor will the 
presumption arise when the purchaser makes the pur- 
chase in the names of himself and a woman, or in the 
name of the woman alone, with whom he has contracted 
an illegal marriage, as in the case of a marriage with 
a deceased wife’s sister (y), or with whom he has con- 
tracted no marriage at all, as in the case of a mere 
mistress or kept woman (2). 


Also in Jn re De Visme (a), it was decided that where a Mother is 
married woman had, out of her separate property, made rebiib 


a purchase in the name of her children, no presumption liability: 
of advancement arose, Inasmuch as a married woman 
was under no obligation, as the law then stood, to 
maintain her children (7); and, in the general case, 
the decision of the court would be the same still, not- 
withstanding that by the Married Women’s Property 
Act, 1882 (45 & 46 Vict. c 75), a married woman 
having separate property under that Act is now laid 
under a contingent liability to maintain her lawful 
children (c); for such statutory liability is of a special 


and limited character. 


The presumption of advancement being an equitable The presump- 
presumption, and only a primd facie presumption, may Me be paral 
be rebutted by parol evidence, just as we have seen evidence. 
that the equitable presumption of a resulting trust may 
be rebutted. ‘The advancement of a son is a mere 
“ question of intention, and, therefore, facts antecedent 
“or contemporaneous with the purchase, or so im- His contem- 


‘““ mediately after it as to constitute a part of the same Viideclara: 





(x) Tucker v. Burrow, 2H. & M. 515; and see Forrest v. Forrest, 
13 W. RB. 
(y) Soar v. Foster, 4 K. & J. 352. 
(z) Rider y. Kidder, 10 Vea. 360. 
{a) 2 De G. Jo. & 8. 17. 
(6) Holt v. Frederick, 2 P. Wma. 356. ‘ ; 
(c) Bennett v. Bennett, 10 Ch. Div. 474; and disting. Sayre 
, LL. R. 5 Eq. 376; Batstone v, Salter, L. R. 10 Ch. App. 431. 
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‘transaction, may properly be put in evidence for the 
“‘nurpose of rebutting the presumption” (d). In 
Williams v. Williams (e), it was objected that a parol 
declaration by the father at the time that he intended 
the son to hold as trustee amounted to the creation 
of a trust in his own favour, and was therefore, by 
the Statute of Frauds, rendered inadmissible. But 
this objection was thus answered: that “as the trust 
“would result to the father, were it not rebutted by 
“the sonship as a circumstance of evidence, the father 
““may counteract the effect of that circumstance by 
‘the evidence arising from his purol declaration ” (/). 
And, per contra, parol evidence may be given by the 
son to show the intention of the father to advance 
him; for such evidence is in support both of the legal 
interest of the son and of the equitable presump- 


tion (9). 


The acts and declarations of the father subsequent to 
purchase may be used in evidence against him by 
the son, but cannot be used by the father against the 
son (A); therefore the presumption of advancement will 
not be rebutted by the mere circumstance that the 
father retains the property under his control, and 
receives the rents and profits or interest, even though 
the son is no longer an infant (7). As regards tho sub- 
sequent acts and declarations of the son, these appa- 
rently may be used against him by the father, at least 
where there is nothing showing the intention of the 
father at the time of the purchase sufficient to counter- 


Lewin on Trustees, 136; Tumbridye v. Care, 19 W. R. 1047; 
but see Deroy v. Eig 3 Sm, & Giff, 403. 


(e) O Nowa 
win on ribatins 144; and see Lloyd v. Pughe, L. R.8 Ch, 
a Lamplugh v. Lamplugh, 1 P. Wms, 113; Fowkes v. Pascoe, L. R. 
a 
1) Bedeoctn v. Reddington, "3 Ridg. P. CG. 195, 197. 
) Sidmonth v. Sudmanth, 2 Beav. 447 ; Grey v. Grey, 2 Swanst. 594 ; 


we v. Williams, 32 Beav. 370. Distinguish Bone v. Pollard, 24 
¥. 
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act the effect of those declarations (4). It has also 
been considered that if the son has been already fully 
advanced and provided for, that is a strong circum- ot 
stance against the presumption of a further advance- ment. 
ment in his favonr (/); but who is to limit the parent’s 
own ideas of what is a full provision (m)? In one 
case (n), where the son was the solicitor for tho father, 
that circumstance alone was held sufficient to defeat 
the presumption of an intended advancements; and 
generally, considerations of mere convenience may be 
sufficient (especially in the case of purchases of stocks 
and the opening of bank accounts), to defeat the pre- 
sumption of advancement in favour of the child or wife, 

in whose name (either alone or jointly with the father 

or husband) the purchase is made or the account is 
opened (0); for in all cases, the whole of the surround- 
ing circumstances are to be considered (7). 


(2.) Resulting trust of unexhausted residuc. A (2.) Resulting 
very common case of resulting trust arises where a 
settlor conveys property on trusts which do not ex- 
hanst the whole property ; in that case, as to so much 
of the property respecting which no trust is declared, 
there will be a resulting trust in favour of the settlor (9); 
and if he is dead, then as regards the realty in favour 
of his heir or residuary devisee, and as regards the 
personalty in favour of his next of kin or residuary 
legatee; and the same rule would apply to a testator 
giving property by will. But where by deed or will 
a trust is created in favour of an individual who is (or 
who must be presumed to be) alive when the deed or 


:) Sidmouth v. Sidmouth, 2 Beav. 455 ; Scawin v. Scatcin, 1 ¥.& C. 
C. C. 65. 
(4) Hepworth v. Hepworth, L. R. 11 Eq. 10. 
(m) Reddington v. Keddington, 3 Ridg. P. C. 196. 
(n) Garrett v. Wilkinson, 2 De G. & 8m. 244. 
(0) Lloyd vy. Pughe, L. R. 8 Ch. App. 88; Marshall v, Cruttwell, L. R. 


20 Eq. 
Pe re Whitehouse, Whitchouse v. Edwards, 37 Ch. Div. 
(g) Parnell v. Hingston, 3 Sm, & Giff. 344. 
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will first operates, there is no resulting trust merely 
because that individual dies or disappears ; but his re- 
presentatives will be entitled (r). 


It is a leading rule with regard to resulting trusts, 
where property is given simply upon trust, that the 
trustee is excluded by that fact from taking benefi- 
cially, in case of failure of the whole or part of the 
purpose for which the trust was directed (s). Thus, 
in King v. Denison (t), in exemplifying the difference 
between a gift on trust and a gift vesting the beneficial 
interest in the donee, the judgment says,—‘“ If I give 
“to A, and his heirs all my real estate charged with 
“my debts, that is a devise to him for a particular 
“purpose, but not for that purpose slone. If the 
“devise is on trust to pay my debts, that is a devise 
“for a particular purpose, and nothing more; and the 
“ effect of these two modes involves just this difference ; 
“the former is a devise of an estate for the purpose 
‘of giving the devisee the beneficial interest, subject 
“to a particular purpose ; the latter is a devise for a 
“ particular purpose with no intention to give him any 
“ beneficial interest ; where, therefore, the whole legal 
“interest is given for the purpose of satisfying trusts 
“ expressed, and those trusts do not exhaust the whole, 
“so much of the beneficial interest as is not exhausted 
“belongs to the heir; but where the whole legal 
“interest is given for a particular purpose, with an 
‘intention to give to the donee of the legal estate the 
“ beneficial interest, if the whole is not exhausted by 
“the particular pnrpose, the surplus goes to the devisee, 
** as it Is intended to be given to him.” 


But suppose that a trust of property having been 
created does not exhaust the whole of it, and there is 


vr) In re Corbishley's Trust, 14 Ch. Div. 846. 
8) 2 Sp, 225, 326. 
(t) « Ves. & Bea. 272. 
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no one in whose favour the trust can result, f.¢., that: cestui que trust 
as to realty the owner dies intestate and without heirs, 

and as to personalty he dies intestate and without any 

next of kin—who takes the property in each of these 
cases,—the crown or the trustee ? 


As to realty,—In Durgess v. Wheate (u), A. being (a.) As to 
seized in fee ex parte paternd, conveyed real estate to 
trustees, in trust for herself, her heirs, and assigns, to 
the intent that she should appoint, and for no other use trustee seised 
whatsoever. A. died without having made an appoint- edehoats. 
ment, and without any heirs er parte paternd; it was held 
(under the old law) that the maternal heir was not 
entitled, and that there being a terre-tenant, the holder 
of the legal estate, the crown claiming by escheat, which 
used to arise only where the legal estate was without 
an owner, had no right to a conveyance of the land, 
and that the trustees, therefore, took beneficially. On 
the same principle, where a mortgage in fee was made, So 
and the mortgagor died intestate and without heirs, the 
equity of redemption did not escheat, but belonged to 
the mortgagee, subject to the mortgagor's debts (7), and 
subject, of course, to his widow's right of dower, if he 
had left a widow. Copyholds in all these respecte 
were like freeholds ; for notwithstanding that there was 
no seisin properly so called in the copyholder-trustee, 
still as he was the terre-tenant, or person entitled 
according to the court rolls of the manor, that used to 
prevent the escheat to the lord (zr). However, now, Crown, or 
under the Intestates’ Estates Act, 1884 (y), which pakevatd in 
came into force the 14th day of August 1884, the sll cases 
“‘ real estate ” would in all these cases now escheat to 
the crown; therefore semble, in the case of copyholds, 
they would now escheat to the lord, for the Act can- 


(uw) 1 Eden, 177; and see Jn re Van Jiagen, Sperling v. Rochfort, 16 
Ch. Div. 18. 

(v) Beale y. Symonds, 16 Bea, 406. 

(x) Gallard v. Hawkins, 27 Ch. Dir. 298. 

(y) 47 & 48 Vict. c. 71. 


{b.) As to per- 
sonality, the 
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not possibly be read so far in favour of the crown as 
to deprive the lord of one of the most valuable in- 
cidents of his seigniory; and on the other hand, it is 
difficult to see how the decision in Gallard v. Hawkins 
(z) can, in face of the Act, be supported for the future 
in favour of the trustees. And apparently the Act in 
question extends also to money directed to be converted 
into real estate; for such money, as being “ equitable 
reality,” would fall within the 4th section of the Act; 
and if this is so, then the decision in Denne v. Walker 
(a), against escheat in such a case, would be no longer 
law. : 


As to personalty,—The rule was, that under the 


crown tukes as Circuinstances stated, the crown, by virtue of its pre- 


bons vucaniia. 


Kxsoutors 
took unidis- 


of re- 


@, 40, 

Exoapt where 
excluded by 
testator's in- 
tention, @k« 
press or im- 


rogative, or the Jord by virtue of his franchise in that 
behalf granted by the crown, might claim the person- 
alty as bona vacantia (b). But where the executor was 
executor simply, and not also a trustee, whether by 
express creation of the testator or by the assumption 
of that character on his own part, then and in that 
case the executor might take or keep beneficially the 
unexhausted residue (c); and these rules are in no way 
affected by the recent Intestates’ Estates Act. 


Before the statute 1 Will. TV., c. 40, where a testa- 
tor made no express disposition of the residue of his 
personal estate, the executors (subject to the debts 
being paid) were at law entitled to such residue; and 
equity so far followed the law as to hold them entitled 
to retain such residue for their own use, unless the 
testator’s intention appeared to exclude them from 
the beneficial interest therein; but if such intention 


(z) Supra. 

(a) 2 Ves. 169. , 

(6) Taylor v. Haygarth, 14 Sim. 8; Middleton v. Spicer, 1 Br. C. C. 
201; Jn re Gosman, 15 Ch. Div. 67. 

(ec) See Lewin ou Trustees, 50; Roose vr, Chalk, W. N. 1880, p. 145; 
Camp vy. Coe, 31 Cb. Div. 460. 
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appeared, then the executors were held to be trustees for 
the persons entitled to such estate under the statutes 
of distributions; and equity laid hold of any circum- 
stance or expression in the will which might appear 
to rebut the presumption of a gift to the executors; 
¢é.g., the intention to exclude them from taking the 
residue beneficially was inferred fom an express legacy 
being given to them, or where equal legacies were 
given to the executors, if more than one, but not if 
unequal legacies were given to them (cd). 


‘ (3.) The last-mentioned statute, however, in adop- (3.) Exeautors 

tion and furtherance of the views aforesaid of courts fir repren 
of equity, enacts that as to wills made after tho rat tatives of 
September 1830, the executors shall be deemed to be 
trustees for the persons (if any) who would be entitled, 
under the statutes of distributions, in respect of any 
residue not expressly disposed of, unless it shall ap- 
pear by the will that the executors are intended to 
take such residue beneticially. Beforo the statute, the 
presumption was in favour of the executors; after the 
statute, the onus has been shifted on them of proving 
that the testator intended them to take beneficially (e), 
—that is to say, as against the next of kin; for the 
Act does not affect the old presumption in favour of 
the executor as against the crown, where there are no 
next of kin (/). 


(4.) Resulting trusts arising under the operation of (4) % 
the doctrine of Conversion are another important group thee 
of implied trusts; they are fully considered in Chap. of 


ix., infra, to which chapter the reader is referred. 


(5.) Implied trusts arising out of joint-tenancics 
remain to be considered. It is well known that out of joint- 


(d) Lynn v. Beaver, T. & 1. 63; Blinkhorn v, Feast, 2 Ves. Sr. 26. 

(ce) Harrison v. Harrison, 2H. & M. 237. 

(/) See Lewin on Trustees, 50; Roose v. Chalk, W. N., 1880, p. 145 3 
v. Coe, 31 Ch. Div. 460, and cases there cited. 
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according to the maxim “ Equity follows the law,” 
limitations which confer an estate in joint-tenancy 
at law have the same effect in equity, when there are 
no circumstances which afford grounds for a departure 
from the rule of law; so that where two or more 
persons purchase lands, and advance the money in 
equal shares, and take a conveyance to themselves and 
their heirs, they will be joint-tenants in equity as well 
as at law, and upon the death of one of them the estate 
will go to the survivor (7). But equity, acting on the 
broad principle that equality is equity, leans strongly 
against joint-tenancy, with its one-sided right of sur- 
vivorship: for though it is true that cach joint-tenant 
may have an equal chance of being the survivor, and 
thus of taking the whole, yet this is but an equality 
in point of chance: as soon as one dies, there is an 
end to the equality between them; on that event, the 
whole accrues to the survivor, And the equal certainty 
of having an absolute equal share, or a share propor- 
tionate to the amount of the purchase-moncy advanced, 
is considered the far higher and truer equity than an 
equal chance of having the whole or none of the pro- 
perty purchased (4). Courts of equity, therefore, lay 
hold of almost any circumstance from which it can 
reasonably be implied that a tenancy in common, and 
not a joint-tenancy was intended, so as to treat the 
surviving joint-purchaser as a trustee for the legal 
representatives of the deceased purchaser. Thus :— 


(a.) Where two or more persons purchase lands and 
advance the purchase-moneys in tnegual proportions, 
and this appears on the deed itself, the survivor will 
be deemed in equity a trustee for the other, in pro- 
portion to the sum advanced by him (1); and where 
the purchase-moneys are advanced in egual propor- 


Litt. a 280. 
(&) Rigden v. Vallier, 2 Vea. Sr. 
(8) Lake v. Gibson, 1 L. C. 198. 
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tions, it is only because equity can find no sufficient 
circumstance of difference, that she reluctantly per- 
mits the survivorship-incident of joint-tenancy to have 
its way. 


_ , Where money is advanced by way of loan either (8.) Joint- 
in equal or in unequal shares, by persons who take a eee 
mortgage to themselves jointly, in equity there will be 
a tenancy in common, and no survivorship (A). 


(c.) The same rule is uniformly applied to joint (+.) No sur- 

: vivorship in 

purchases in the way of trade, and for purposes of commercial 

partnership. and for other commercial transactions, Pch** 
by analogy to, and in expansion and furtherance of, 
the great maxim of the common law :—./us accrescendi 
inter mercatores pro beneficio commercit locum non 


habet (1). 


(d.) Where, however, land ig nut purchased by, but (d.) Ia 
is devised to, two persons as joint-tenants, and they ee ao 
make no use of it for partnership purposes, they will Pte 
not be held tenants in common in equity, unless they 
should have subsequently agreed su to hold it, so as 
to exclude the incident of survivorship; but if it can 
be inferred from their mode of dealing with the pro- 
perty for a long period of time (m), eg., if they have 
used it for partnership purposes, or have classed it 
in their yearly and other accounts as portion of the 
assets of the partnership, then indeed the general rule 
will apply, and the right of survivorship will be 
excluded (2). 


(k) Morley v. Bird, 3 Ves. 631; Robinson v. Preston, 4 kh. & J. 505. 

(l) Lake v. Gibson, tL. C. 198; Jeffreys v. Small, 1 Vern. 217. 

(m) Jackeon v. Jackson, 9 Ves. 591; Morris v. Barrett, 3 You. & J. 
384; Davis v. Games, W. N. 1879, p. 145. 

(n) Waterer v. Waterer, L. R. 15 Eq. 402. 
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CHAPTER Y. 
CONSTRUCTIVE TRUSTS. 


A CONSTRUCTIVE trust, as distinguished from both ex- 
press and implied trusts, may be defined to be a trust 
which is raised by construction of equity, without refe- 
rence to any intention of the parties, either expressed 
or presumed, and although there should be no such 
intention of the parties at all. 


The following are the principal instances of con- 
structive trusts, viz. :— 


(1.) The lien on land sold; otherwise, the vendor's 
lien :—This lien is not a jus in 1, such as an ease- 
ment would be; nor yet is it a jus ad rem, or mere 
right of action against the person; but it is a charge 
upon the thing, and a charge in the view only of a 
court of equity, being in that respect unlike a legal 
charge, which issues out of, and is in fact part and 
parcel of, the land. 


(a.) ‘““Where the vendor conveys, without more, 
“though the consideration is upon the face of the 
“instrument, and by a receipt endorsed upon it, ex- 
pressed to be paid, if it is the simple case of a con- 
“ veyance, the money, or part of it, not being paid as 
‘‘ between the vendor and vendee, and persons claiming 
“as volunteers, upon the doctrine of this court, .. . 
“though perhaps no actual contract has taken place, 
‘gs lien shall prevail, in the one case, for the whole 
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“consideration; in the other,.for that part of the 
‘money which was not paid ~ 


The unpaid vendor may of course waive or abandon Waiver or 
his lien: and upon the question whether he has waived *osndonment. 
or abandoned it, the general rule is this,—that the 
abandonment by the vendor of his licn is to depend, 
not upon the circumstance of his taking a security, Lien nut lost 
but upon the nature of the security which he takes, oo 
as amounting to evidence of a purpose to rely upon curity 
that security and no longer upon the estate; and 
the abandonment may also arise upon the pround of 
circumstances which evidence an intention to look 
merely to the personal credit of the individual (bh), True rule,— 
Therefore, it is settled that a mere personal security 4 eee 
for the purchase-moncy, ¢.y., a bond (c), or a bill, or“ 

& promissory-note (7), will not per se evidence an io 
intention on the part of the vendor to waive his lien ~~ 
over the estate. On the other hand, although the 
mere giving of a bond, bil], promissory-note, or cove- 
nant for the purchase-money, or the granting of an 
annuity secured by bond or covenant (¢), will not or 
itself be sufficient to discharge the equitable hen; 
yet where it appears that the note, bond, covenant, or 
annuity was substituted for the consideration-money, 
or was, in fact, the consideration bargained for, the 
lien will be lost; and this was the case in Puclland 
v. Pocknell (f), where the Vice-Chancellor Shadwell 
held that the sale in that case had been made, not in 
consideration of the two annuitics, but in consideration 
of the deed granting the two annuities; and as the 
vendors had got that deed, they had got all the con- 


(a) Per Lord Eldon in Mackreth v. Symmons, 1 L. C. 330. 

(6) Mackreth v. Symmons, 1 L. C. 334. 

{e) Collins v. Collins, 31 Beav. 346. 

(d) Hughes v. Kearney, 1 Sch. & Lefr. 134. 

(e) Clarke v. Royle, 3 Sim. 

(f) 13 Sim. ah and see Parrot v. Sweetiand, 3 My. & K. 655; 
Nives v. Nises, 15 Ch. Div. 649. 


whow 
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sideration which they bargained for; and that for the 
arrears of the annuities, the vendors’ remedy was by 
action on the deed of covenant granting the annuities, 
and not by suit in equity to realise their supposed lien 
or charge. And so also, if lands are sold in considera- 
tion of £3000 in cash and the purchaser’s promissory- 
note for £3000 more, it is clear that the vendor has 
no lien when the 43000 cash and the £3000 note 
are respectively paid and given; but if the lands had 
been sold in consideration of £6000 to be paid as 
follows, that is to say, by £3000 cash and by pro- 
missory-note for £3000 more, then the lien for the 
amount of the 43000 note would have remained a 
good and valid lien upon the lands, and taking the 
promissory-note would have been in such a case no 
abandonment of the lien (y). 


The vendor's lien binds the estate in the hands of 
the following individuals, namely,—1. The purchaser 
himself, and his heirs, and all persons taking under 
him or them as volunteers (1). 2. Subsequent pur- 
chasers for valuable consideration who bought with 
notice of the purchase-money remaining unpuid (2); 
for such notice binds the conscience of the party to 
satisfy all prior equities subsisting against the estate. 
And even where the first purchaser has sold the estate 
to a bond fide second purchaser without notice, if the 
secoud purchase-money or part therecf has not been 
paid, the original vendor may proceed cither against 
the estate for his lien, ar against the second purchase- 
money remaining in the hands of such second purchaser 
for satisfaction; for, in such a case, the latter, not 
having yet paid his money, and getting notice of the 
lien before he pays it, becomes, in fact, a purchaser 


Dixon v. Gayfere, 21 Beav. 118; Jéyke v. Rendall, 2 De G. M. & 
G.°209 ; du re Brentwood Brick and Coal Co., 4 Ch. Div. 562. 
(A) Mackreth v. Symmons, 1 L. C. 357. 
4) Walker v. Preawiok, 2 Vea. Sr. 952.5 Hughes v. Kearney, 1 Sch. 
& Lair. 135; Morris v. Chambers, 29 Bea 
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with notice, and with the usual consequence, viz., he 
takes the estate cum onere to the extent of the unpaid 
portion of the original purchase-money. And _ this 
proceeds upon a general ground, that where trust- 
money can be traced, it may be followed and applied 
to the purposes of the trust (7). 3. The assignees, 2.¢., 
trustee in bankruptcy, although they may have had no 
notice of the lien; for the assignees, i.¢., trustee in 
bankruptcy, take subject to all the equities attaching 
to the bankrupt (4). 4. If the legal estate be out- 
standing, then, as the second purchaser for value, 
whether with or without notice, has only an equit- 
able interest, he will in general be postponed to the 
equitable lien, which comes earlier in date, in accord- 
ance with the maxim, “ Qui prior cst tempore potior 
est jure.” 
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On the other hand, the lien will not prevail against Against whom 


a bond fide purchaser for valuable consideration with- 
out notice, who has the legal estate in him (/), for here 
the maxim applies,—“ Where the equities are equal, 
the law shall prevail.” 


the lien {fe n-* 


And even where neither party has the legal estate, Vendor may 


the first vendor may find his lien postponed through 


lose his Hien 
by negligence, 


his own negligence. Thus in Rice v. Rice (m), we Riv. 


saw on p. 22, supra, that the defendants, the equitable 
mortgagees, although having only an equity, and 
although being posterior in point of date, were en- 
titled to payment out of the estate in priority to the 
claim of the unpaid vendor for his lien, on the ground 
that such vendor had lost his priority by his own negli- 
gence, having executed and delivered to the purchaser 


(yj) Lench v. Lench, 10 Ves. §11; and compare £z parte 
Davis & Co., In re Knight, 13 Ch. Div. 628. 
) Ex parte Hanson, 12 Ves. a? ; Fawell v. Heelis, Amb. 724. 
t) Cater v. Pembroke, 1 Bro, C. C. ; 
(m) 2 Drew. 73 ; and see Gordon v. James, 30 Ch. Div. 249; National 
Provincial Bank v. Jackson, 33 Ch. Div. 1. 
K 
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a conveyance by which he declared, both in the body 
of the deed and by a receipt endorsed thereon, that 
the whole purchase-money had been paid (nm). And 
in adoption and furtherance of the principle of equity 
which is illustrated in Rice v. Rice (0), it has now been 
provided by the Conveyancing Act, 1881 (p), sec. 55, 
that so far as regards a purchaser who subsequently 
buys an estate that remains subject to the lien of a 
previous vendor for his unpaid purchase-money, the 
acknowledyment in the body of the deed of the last- 
mentioned purchase-money having been paid, or the 
receipt of same on the back of such deed, the acknow- 
ledgment or receipt being duly executed, and being in 
or on a deed executed after the 31st December 1881, 
shall effectively protect him (being a bond fide pur- 
chaser) ayainst such lien; and the term “ purchaser ” 
includes for this purpose a subsequent mortgagee (q). 


().) Corresponding to the lien of the vendor for his 
unpaid purchase-money is the lien of the vendee upon 
in the hands of the vendor for the whole or 

part of his purchase-money prematurely paid (7); that 
is to say, when the purchaser has in the usual course 
paid his deposit, and afterwards the purchase (through 
no fault of the purchaser) (s) goes off; and this lien 
will exist not only as against the vendor, but also as 
against a subsequent mortgagee who had notice of the 
payment having been made (f), and in fact generally 
against all the like persons above enumerated, against 
whom the vendor's lien would prevail, subject always 


(n) Wilaon v. Keating, 4 De G. & Jo. 588; and see Conveyancing 
Act, 1881 (44 & 45 Vict. c. 41, 6. 55). os 

(0) Supra, 

iP) 44 & 45 Vict. o. 41, 


a Vict. c. 41,4. 2, 
; ythes v. Lee, 3 Drew. 396; Turner v. Marriott, L. R. 3 Eq. 
44. 


4 Dinan v. Grant, § De G. & Sm. 451. 
t) Wateon v. Rose, 10 W. R. 745, 10 Ho, L. Cas. 672. 
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(where subject) to the provisions of the Conveyancing 
Act, 1881, above stated. 


As regards lands in the Register counties, no pro- 
vision exists under the Middlesex Registry Act for 
the registry of any memorandum of a vendor's lien 
as regards lands in Middlesex ; consequently, what is 
above stated regarding the priority or posteriority of 
such a lien on lands in Middlesex holds good, although 
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the lien is unregistered. But as regards lands in Seous,—in 


Yorkshire, it has now been provided by the Yorkshire 
Reyistries Act, 1884 (w), sec. 7, that a memorandum 
of such lien not only may, but must, be reyistered, 
for that no such lien shall, unless and until it is 
registered, have any effect or priority as against any 
purchase or mortgage deed duly registered ; and that 
priority of registration shall determine priority of title 
(sec. 14), except in the case of actual fraud. But the 
Act applies only to liens arising on or after the Ist 
January 1885; and it does not apply to copyhold 
lands (sec. 28); but as regards leasebolds, although not 
exceeding twenty-one years, a memorandum of the lien 
would apparently require to be registered, because the 
unpaid vendor would be out of possession (sec. 28). 


Yorkahire. 


(2.) Another common instance of a constructive trust (2.) Renewal 


arises upon the renewal of leases; the invariable rule 


being that a lease renewed by # trustee or executor in °¥# 


his own name and professedly for his own benefit, 
although without fraud, and even upon the refusal of 
the lessor to grant a new lease to the cestui que trust, 


shall be held upon trust for the person entitled to the 


old lease (rv). And this rule is applicable also to Or by 


persons having a limited interest in a renewable lease, 
asa tenant for life: if he renews the lease in his own 
name, he will be held a trustee for those entitled in 


(2) Beets, Sana S4, Strended by @ & 49. V itt OF 4, 
(s) ga Mc ea a Pilgrcm ¥. 


for 
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remainder (x); and the rule is the same if the tenant 
for life purchases the fee-simple reversion on & 
renewable lease (y). And the reason of this rule is 
obvious; for it is but fair, if a tenant for life, acting 
upon the goodwill that accompanies the possession, gets 
s more durable term or estate, that he should hold it 
“Or bya for the benefit of those in remainder (z). So likewise, 
alae if a partner renew a lease of the partnership premises 
on his own account, he will, as a general rule, be held 
a trustee of it for the firm (a); and the like rule 
applies to a mortgagor renewing a lease of the mort- 
: gaged premises (b), and generally to all persons 
occupying a fiduciary or quasi-fiduciary relation; and 
also generally to all varieties of property, and not 
merely to leaseholds (¢). Also, by the Settled Land 
Act, 1882 (d), sec. 53, it is provided generally that a 
tenant for life shall, in exercisiny any power under 
the Act, have regard to the interests of all parties 
entitled under the settlement, and shall, in relation to 
the exercise thereof by him, be deemed to be in the 
position, and to have the duties and liabilities, of a 
trustee for those parties. 


() Allowance (3.) Aconstructivetrust may also arise where a person 
‘or payments 


‘wheresame 00 18 only part owner, acting bond fide, permanently 
are necessary benefits an estate by repairs or improvements; for a 
tly bene- lien or trust may arise in his favour in respect of the 
sum he has expended in such repairs or improve- 


ments (¢). Thus it was intimated in Neesom v. Clark- 


v. Hil, 3 H. L. Cas. 828; Yem v. Edwards, 1 De G. & Jo. 
§98; and see Jn re Ranelagh’s Will, 26 Ch. Div. 590. 
) Paidlipa v. Phillips, 29 Ch. Div. 673. 
2) James v. Dean, 15 Ves. 236. 
6) Peatherstonhaugh v. Fenwick, 17 Ves. 311; Clegg v. Fishwick, 1 
Mac. & G. 394; Bell v. Barnett, 21 W. R. 119. 
a Me v. Burnett, 29 Ch. Div. 231. 
¢ v. Pole, 2 De G. & Sm. 420; Cooper v. Phidte, L. RB. 2 Ho. 
Lo. 149; ave Trustee Act, 1888, a. 10. 
te) 5 & 46 Vict. 0, 38 
e) habe v. Gibson, 1 L. C, 
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son (f), that although a person expending money by 
mistake upon the property of another has no equity 
against the owner who is ignorant of and did not 
encourage him in his expenditure (y), yet if it were 
necessary for the true owner to proceed in equity, he He who 
would only be entitled to its assistance according to eae, 
the ordinary rule, by doing equity and making com- 
pensation for the expenditure, so far, of course, and 

only so far, as the expenditure was necessary, and has 
proved permanently beneficial. But a person will have 

no equity who lays out money on the property of 
another with full knowledge of the state of the title (A) ; 

or who lays out money unnecessarily or improperly. 


So again, where a tenant for life, under a will, has Improvements 
gone on to finish permanently beneficial improvements eo aoe 
to an estate which had been, begun by the testator, 
courts of equity have deemed the expenditure a charge 
for which the tenant is entitled to a lien (7). Thus, in 
Dent v. Dent (k), where a tenant for life had expended 
on the estate large sume—(1.) In completing a mansion- 
house, left unfinished by the testatrix ; (2.) In erecting 
a conservatory and vinery; (3.) In rebuilding farm- 
houses, &c.; (4.) In erecting cottages; (5.) In erecting 
permanent furnaces, works, buildings, &c., at some cop- 
per-works ; (6.) In draining marshy ground; and (7.) 

In making payments to keep a foreign mine working 
so as to prevent its forfeiture,—an inquiry was directed 
with regard to the 1st and 7th items, i.¢., for complet- 
ing the mansion, and for keeping up the foreign mine, 
for the purpose of ascertaining whether the outlay on 
these two accounts, or either (and which ?) of them, 


(f) 4 Hare, 97. 

} Micholeon v. Hooper, 4 My. & Cr. 186. 

(h) Rennie v. Young, 2 De G. & Jo. 136; Ramaten v. Dyson, L. Rt 
H. L. 129; Price v. Neault, 12 App. Ca, 110. 

(i) Hibbert v. Cooke, 1 Simm. & Stu. 552. 

(z) 30 Beav. 363; and see Jn re ic's Settlement Trusts, 2 Ch. 
Div. 185; In ved 8 Estate 21 Ch. Div. 228. 


inpre ' 
™ vemen 
of 
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was or was not for the benefit of the inheritance (J) ; 
but nothing was allowed, and no inquiry even was 
directed, with regard to the other items of expenditure. 


The student may be here reminded, that it was in 
consequence of such decisions as this one in Dent v. 
Dent, that the Improvement of Land Act, 1864 (m), and 
other subsequent Acts in pari materia, have been passed, 
under which the tenant for life, instead of expending 
his own money in improvements, expends money bor- 
rowed from Government for the purpose ; and the Acts 
make the repayment of such moneys a charge upon 
the lands improved, repayable by instalments (usually 
twenty-five) by the successive tenants for the time 
being. Also, it is expressly provided by the Settled 
Land Act, 1882 (1), section 21, that capital money 
arising under the Act may (subject as therein ex- 
pressed) be laid out or applied in payment of any 
improvement authorised by the Act; and the classes 
of improvements thereby authorised are those specified 
in section 25 of the Act; but if such application of 
the money is intended to be made by a tenant for life, 
he is to submit a scheme for the execution of the im- 
provement to the trustees of the settlement or to the 
court; and the scheme having been first approved, the 
money becomes thereafter applicable either upon a 
certificate of the Land Commissioners (Board of Agri- 
culture) or of a competent engineer or upon an order 
of the court authorising the application. 


A trustee, executor, or other fiduciary person who 
has renewed a lease has a lien upon the estate for the 
costs and expenses of the renewal with interest (0) ; 





i] Dunne v. Dunne, 3 Sim. & Giff. 22; Jn re Leigh's Estate, L. R. 
6 Ch. App. 887 ; Conway v. Fenton, 40 Ch. Div. 512. 
(m) 27 & 28 Vict. c. 124; and ace the Settled Land Act, 1882. 
(n) 45 & 46 Vict. c. 38, as amended by 50 & yi Vict. «. 30; and 
e the of Agriculture Act, t (52 & §3 Vict. ¢. 30), & 2. 
(0) Holt v. Holt, 1 Ch. Ca. 190; mv. woh, 2 B.C. C. 
3 and as to renewal fund, see Maddy v. Hale, 3 Div. 327. 
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he may also now repay himself such costs and expenses 
out of any trust moneys in his hands, or may raise the 
same by mortgage of the trust estate 


Similarly, where payments have been made in order 
to prevent the lapse of a policy, the person making 
such payments (not being a mere volunteer) is entitled 
to a lien for the amount on the proceeds of the policy 
(gq); and this lien has sometimes been said to be as 
for salvage-moneys; but latterly it has been held that 
the maritime doctrine of salvage has no application to 
the payment of premiums on policies of life assurance 
(r), aud the comparison is therefore by way of metaphor 
only; and in Leslie v. French (s), Pearson, J. (adopting 
the judgment of Try, L.J.), has recently stated 
when any one (not being the sole beneficial owner) pays 
the premiums to keep up a policy of life assurance, he 
is entitled to a lien on the policy or its proceeds in the 
following cases, and in no others, that is to say,—(1.) 
By contract with the beneficial owner; (2.) By reason 
of the right of trustees to an indemnity out of the trust 
property for money expended by them in its preserva- 
tion ; (3.) By subrogation to their right of sume person 
who, at the request of the trustees, has advanced money 
for the preservation of the trust property; and (4.) By 
reason of the right of a mortgagee to add to his charge 
any money paid by him to preserve the property (/); 
but of course the sole beneficial owner has no lien, 
having something better. And in the case cited, the 
court held that a husband (who if he had survived his 
wife would have become the sole beneficia] owner) was 
not entitled to a lien for the premiums paid by him in 


(p) Trustee Act, 1888 (51 & 52 Vict. c. §9), sa. 10, 11. 

(q) Norria v. Caledonian Insurance Comvany, L. K. 8 Eq. 127; Gill 
v. Downing, L. BR. 17 Eq. 3163; In re Leslie, Leslie v. Preneh, 23 Ch. 
Div. §52. ° 

() Palebe v. Scottish Imperial Insurance, 34 Ch. Div. 234. 

(s) 23 Ch. Div. $52. ; 

(t)- Consider v. Seottish Imperial Jneurance, supra. 


rrencn,~~ite 


exists or not. 
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keeping up a policy of the wife’s on her life, notwith- 
standing that by his death in the lifetime of the wife 
all his contingent beneficial interest became extin- 
guished in her favour as the survivor—a decision 
which (in the event) was a very hard one, and which 
is a crooked decision and offends against natural equity. 
The court appears to have in fact held that the hus- 
band’s payments were in maintenance only of his own 
chance of surviving, and (the chance falling the wrong 
way) his payments were lost; but in fact the payments 
by the husband were in maintenance of either chance, 
of the wife’s chance as well as of the husband’s chance, 
and being also necessary payments and permanently 
beneficial, they might (one would think) have been 
allowed; for the husband might have been treated as 
@ trustee for his wife surviving him and for himself if 
she did not survive, so as to bring his case within the 
second of the four cases above specified in which the 
lien is allowed. It need hardly be observed that the 
trustee’s lien (where it exists) is limited to the property 
of which he is a trustee (2). 


(4.) When a person has a mortgage in fee which 
he has not foreclosed, the legal estate in the mortgaged 
premises used to descend, in case of his intestacy, to 
his heir; but in equity the mortgaged estate being 
only a security for money, the heir was held a trustee 
of the legal estate in the lands for the personal repre- 
sentatives of the deceased mortgagee, for the purpose 
of securing them the mortgage moneys, to hand over 
or distribute to or among the persons entitled to the 
personal estate of the mortgagee (x); and now, under 
the Conveyancing Act, 1881 (y), the executor or 
administrator may himself reconvey the legal estate, 
on payment of the mortgage money; and in fact, the 


. In re Winchilsea’s Policy Moneys, 39 Ch. Div. 168 
Thornbrough v. Baker, 2 L. C. 1046. 
y 44 & 45 Vict. ©. 45, « 30. 
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legal estate now descends under that Act, whether the 
deceased mortgagee dies testate or intestate, to his 
legal personal representatives, who are for this purpose 
his statutory heirs and the devisees of his mortgage 
estates; but the old law still holds good as to copy- 
holds (z). 


Before concluding this chapter, it may be usefully 
pointed out that the constructive trusts exemplified 
above are constructed by the court of equity in the 
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following manner :—First of all, Equity asks, Who Diustrated. 


has got the legal estate, 7.c., to whom does the property 
belong at law, apart from all equitable considerations ? 
That matter being once ascertained, the court of equity 
acknowledges the legal ownership, and makes a founda- 
tion of it upon which to build up, that is, to construct, 
the trust for which it perceives an equity. Thus, in 
the case of the vendor's lien, the court of equity finds 
the legal estate in the vendee, inasmuch as the vendor 
has already conveyed same to him; and then the court 
founds upon the vendee, as haring the legal estate, the 
equitable lien or charge for the unpaid purchase-money. 
So again in the case of the vendee’s lien, the court. of 
equity finds the legal estate in the vendor, inasmuch 
as he has not yet conveyed same to the vendee; and 
then the court founds upon the vendor, as still hamng 
the legal estate, the equitable lien or charge for the 
prematurely paid purchase-money. Similarly in all 
the other cases,—it being, in fact, the rule of the 
court of equity to found upon the legal estate only,— 
a rule the forgetting or the ignorance of which occa- 
sions not only unnecessary difficulty to the student, but 
oftentimes mistakes in the conduct of actual legal 
business, 





(z) Copybold Act, 1887 (50 & a Vict. c. 73), s 44; in re 
Trusts, 37 Ch. Div. 312; 40 Ch. D 
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CHAPTER VI. 


TRUSTEES AND OTHERS STANDING IN A FIDUCIARY 
RELATION, 


Who maybe A TRUSTEE should be a person capable of taking and 

trustens, holding the legal estate, and possessed of natural 

capacity and legal ability to execute the trust, and 

should (for reasons of convenience) be domiciled within 

the jurisdiction of the English courts of equity (a). 

A corporation as to Jands (1), and an infant (c), as 

to both lands and goods, are, on account of their several 

disabilities, unsuited to hold, but none of them are 

incapable of holding, the office of trustee. As regards 

married women, they used to be equally unsuitable 

for the office of trustee (d), and this not only because 

of the inconvenience resulting from the legal unity 

of husband and wife, but also because of the reputed 

variability or instability of the feminine temperament ; 

and although the former of these two objections has 

ceased to exist (¢), the latter of them remains. As 

regards aliens, being and remaining aliens, since the 

Naturalisation Act, 1870 (jf), they are as capable as 

native-born persons of acting as trustees, even as 
regards real estate. 


never It is a general rule in courts of ity, that when- 
vant — ge ourts of equity, 





1 ee eames 





(a) Lewin on Trustees, 27. 
(8) Ibid. 27, 29; and see Aft.-(en, v. St. Juhn’s Hospital, 2 De G. J. 
& Bm. 621. 
Hearle v. Greenbank, 3 Atk. 712. 
) Lake v. De Lambert, 4 Ves. 595. 
44 & 45 Vict. c. 75, 18, 


33 & 34 Ni C. 14, & 2; a8 to old law, see Gilb on Uses, 43; 
Klean, 2 Mer. 431. 
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ever a trust exists, and there is no trustee to execute 


it, equity will follow the legal estate, and decree that 
person a trustee in whom the legal estate is vested 
(not being a bond fide purchaser for valuable considera- 
tion without notice, or otherwise entitled to protection) 
(g). For a court of equity never wants ao trustee, and 
the beneficial interest therefore is never affected by the 
want of a trustee. And accordingly, where property 
has been bequeathed in trust without the appointment 
of a trustee; if it is personal estate, the personal 
representative is deemed the trustee; and if it is real 
estate, the heir or devisee is deemed the trustee; and 
in either case, the trustee, whoever he is, is bound to 
the due execution of the trust. So again the lapse of 
the legal estate never has the least influence upon the 
trusts to which it is subject ; if the individuals named 
as trustees fail either by death, or by being under dis- 
ability, or by refusing to act, the court will provide a 
trustee ; if no trustees are appointed at all, the Court 
of Chancery assumes the office in the first instance ; 
and when there is no executor, or the executor refuses 
or becomes incapable to act, the court will appoint a 
trustee to discharge the duties of the executor (A); 
for generally if the trust cannot be executed through 
the medium which was in the primary view of the 
testator, it shall be executed through the medium 
appointed by the Court of Chancery. 
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The trustee is, in fact,a mere machine, but 4 In what sense 


trust” is here meant, not one person having only & 
partial beneficial interest in the trust fund,—for the 


Thorndike v. Hunt, 3 De G. & J. 563; Saliebury v. Bagott, 2 
Swanst. 608. 
(hk) In re Moore, M‘Alpine v. Moore, 21 Ch. Div. 778. 


machine that acts according to the rules of equity, the aa 
and departs therefrom at his own particular peril, a , 
although at the same time he is the servant of his troiter, of hie 


cestut que trust for the time being. By “ cestur que trust. 
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Or restrained 
from abuse of 


his lagal title. 
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trustee is not the servant but the controller of such 
partiary or partial beneficiary,—but the aggregate body 
of persons (born and unborn) that make up the en- 
tirety of the persons entitled, or who may be or become 
entitled, to any beneficial interest in the trust property 
as such (7); also, the person for whom the trustee 
shall be a trustee depends entirely upon the will of 
such cestut que trust, whether entitled under the origi- 
nal creation of the trust, or by subsequent devolution 
or transfer, for he may assign his beneficial interest 
without the consent of the trustee (/:). And it has 
been decided that a majority of the cestuis que trustent 
may, ¢.g., upon the total failure of the objects for which 
the trust money was subscribed, demand back the trust 
money (/). 


The cestuis que trustent, or any one or more of them, 
are entitled to file a bill against the trustee to compel 
him to the execation of any particular act of duty; 
also, if any cestui gue trust has reason to suppose, and 
can satisfy the court, that the trustee is about to pro- 
ceed to an act not authorised by the true scope of the 
trust, he may obtain an injunction from the court 
to restrain the trustee from such wrongful exercise ot 
his legal power (m). 


A trustee who has accepted the trust cannot after- 
wards renounce it; also, npon the death of one 
trustee, the entire responsibilities survive to the 
other trustees or. trustee (x); and the only mode in 
which a trustee could obtain a release from his re- 





ue Morgan v. Swansea U. 8. Authority, 9 Ch. Div. 582, per Jensell, 


{k) 2 Sp. 876; Att.-Gen. v. Downing, Wilwu. 23; Donaldson v. Donald- 
son, Kay, 711. 

(i) Wilson v. Church, 13 Ch. Div. 1. 

(m) Balls v. Strutt, : Hare, 146; Lewin on Trustees, 613. 

(m) Até-Cfen. ©. Gleg, 1 Atk. 356; and compare Cooke v. Crawford, 
33 Sim. 91: to Rowlett, 13 Ch. Div. 774; and see Conveyancing 
Act, 1881 (44 & 45 Vict. o 41), & 38 
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sponsibilities used to be either under the sanction of 
a court of equity, or by virtue of a special power in 
the instrument creating the trust, or with the consent 
of all parties interested in the estate, being sui juris 
(0); of these three modes of release, the second was 
usually the only one unattended with serious expense ; 
for as regards the first mode of release, the court would 
not sanction the release merely because the trustee 
wished it; and as regards the third mode of release, 
it was rarely, if ever, the certain fact that all the cestuis 
que trust were sui juris, or even yet in existence. But 
now, under the Conveyancing Act, 1881 (p), a trus- 
tee may by deed retire from the trust, provided two 
trustees remain, and these two trustees and the person 
entitled to appoint others express by the deed their 
consent to his retirement. 
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The office of trustee, being one of personal confi- Trustee can- 


dence, cannot (unless under some express authority 
in that behalf) be delegated. ‘Trustees who take on 
themselves the management of property for the benefit 
of others, have no right to shift their duty on other 
persons, and if they do so, they remain subject to 
responsibility towards their cestuis gue trust for whom 
they have undertaken the duty (q). A limited power of 
delegation has, however, now been conferred on trus- 
tees (including executors and administrators) by the 
Trustee Act, 1888 (r). The incapacity of the trustee 
in general to delegate his office is to be understood 
of a trustee being and remaining one ; because of course 
under a special power in that behalf or otherwise he 
may (as we have just seen) retire altogether from the 
trust, with or without appointing a new trustee in his 
place, and in that way delegate (in one sense) the entire 





(0) Manson v. Badlie, 2 Macq. H. L. Cus. 80; Lewin on Tr. 204. 
acai ep hapa 
pees oad Sse 517; Bostock v. Floyer, L. RB. t 
Hickson, 30 Bea 136. 
gf ae vie 
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trust. But the trustee who does not resign altogether 
cannot delegate in part, for the reasons stated, and 
upon the maxim “ delegatus non potest delegare,” which, 
although ridiculed by Bentham as a “fallacy of rhythm,” 
is based and maintained in English law upon sound 
and enduring reasons, 


But trustees and executors may justify their admi- 
nistration of the trust fund by the instrumentality of 
others, where there exists a moral necessity for it. 
Necessity, which includes the segular course of business, 
will exonerate. Thus, if “an executor living in London 
‘is to pay debts in Newcastle, and remits money to his 
‘“‘co-executor to pay those debts, he is considered to do 
“this of necessity; he could not transact business without 
“trusting some person, and it would be impossible for 
“him to discharge his duty if he is made responsible 
‘when he remitted money to @ person to whom he 
“ would on the like occasion have himself given credit, 
“and would in his own business have remitted money 
“in the same way” (s). But the rule that trustees 
are not liable where, acting according to the ordinary 
course of business, they employ agents when as prudent 
men of business they would do so if acting on their 
own behalf,—this rule is no protection to them if they 
fail to exercise common prudence in their selection of 
the agent, and in their instructions to him, or in their 
acceptance of his report,—for example, if they employ 
a solicitor to act as valuer, or if they accept this 
solicitor’s recommendation of a valuer without satisfy- 
ing themselves by independent inquiry that the sug- 
gested valuer is a proper agent in that behalf (¢); or 
if they do not supply the agent (being a valuer selected 
by themselves) with sufficient particulars (verified par- 


{e) Joy v. Campbell, 1 Sch. & Lef. 351; Clough v. Bond, 3 My. & Cr. 
497 3 ao hier, Amb. 219; and see Brucr v. Evison, 26 Ch. 
v. 238. 

ni?! v. Tapson, 28 Ch. Div. 268; Olive v. Westerman, 34 Ch. 
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ticulars) of the property he is appointed to value (wu); 
or if they do not supply him with such particulars 
themselves (v); or if they accept from the valuer a 
vague general report, not showing the necessary details 
to enable them to judge for themselves (7); or if they 
fail to exercise their own judgment on the valuer’s 
report; for all these precautions prudent men of 
business would observe in Jending their own moneys 
on mortgage; and the provisions of the Trustee Act, 
1888 (y), ss. 4, 5, have not materially altered the 
rules of equity in these respects. 


It is commonly stated that trustees are bound to 


take in all caxes the same care of the trust property q 


as a man of ordinary caution would take of his own; 
and that if they do so, they will not be liable for 
any accidental loss; os, for instance, by a robbery of 
the property while in their own possession (2), or by 
a robbery or loss whilst in the possession of others 
with whom it has necessarily, 7.c, in the ordinary 
course of business, been intrusted (a), or by a deprecia- 
tion in the value of the securities upon which the 
trust funds are rightfully invested (4). But the court, 
in determining the liability or non-liability of a trustee 
for any loss sustained by the trust estate, distinguishes 
in fact between the duties imposed upon and the dis- 
erctions vested in him as such. And as regards his 


r59 


diligence re 
uired of 


duties, the utmost diligence in observing same (1.¢., (a.) Datles. 


exacta diligentia) is his only protection against liability 
for any loss; and it is only as regards his dvscretions, 
or discretionary powers, that an amount of diligence 


(ua) Smith v. Stoneham, 3 Times Law Rep. 77. 
. (v) Re Partington, §7 Law Times, N. S,, 654. 

(xz) He Partington, aupra; Whiteley v. Learvyd, 32 Ch. Div. 196; 35 
Co. Div. 347; 12 App. Ca. 727. 

(¥). 51 & 52 Vict. c. 59. 

(2) Morley v. Morley, 2 Ch. Ca. 2. 

(a) Jones v. Lewis, 2 Ves. 240; Swinfen v. Swinfen, 29 Beav. 211; 
In ve Speight, ight v. Gaunt, 22 Ch, Div. 727; 9 App Ca 1 

(b) Jn ve , Godfrey v. Faulkner, 23 Ch. Div. 483; 
In re Brogden, Billing <. Brogden, 38 Ch. Div. 546. 
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6.) Discre- 
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equal to what he bestows on his own property will 
protect him from liability. Thus, firstly, as regards 
duties, if a trustee or executor permit the trust fund 
to remain unnecessarily, or contrary to his duty, in 
the hands of third parties,—as, for instance, if money 
be left in the hands of a banker more than a year 
after the testator’s death, and after the debts, &c., 
have been paid (c); or if a trustee mix trust property 
with his own (d); or parts with his exclusive contro} 
over the fund by associating with himself the authority 
of another person (¢); or if the fund be left to the 
entire control of a co-trustee (7); or if it be lent to 
such co-trustee (9) ;—it will be at his risk (2). But, 
secondly, as regards discretions, e.g., if, under the in- 
vestment clause in the will or settlement, he has the 
power of investing in any one or more at his discretion 
of certain specified funds, comprising good, bad, and 
indifferent securities, and he invests (say, at the request 
of an importunate cesfui gue trust) part of the trust 
funds in Turkish bonds, as being one of the authorised 
investments, then he will be liable, if he would not 
have invested his own moneys in that class of invest- 
ment (7); but otherwise he will not be liable, even in 
the case of a loss to the trust estate (t); and again, 
even as regards investments in real securities, when 
these are authorised, the trustee must exercise a just 
discretion, and, ¢.7., if he should invest the trust funds 
in a freehold “ brickfield,” he will be liable for any 


7 Darke ¥. Martyn, 1 Beav. 525. 
) rt ian v. Waite, 15 Ves. 432. 
(e) Sa aig Pe v. Salway, 2 Russ. & My. 215; and see Webd v. Jonas, 
39 Ch. Div, 660, 


Clough v. Bond, 3 My. & Cr. 490; and distinguish Scotney v. 


Lomer, 29 Ch. Div. 53 
) Stickney v. Seockk 1 My. & Cr. &. 


m3 Castle v. Warland, 32 Beav. 660; Lunham v. Blundell, 27 L. J. 
79; 2 pugs Brise, 6 Beav. 239 ; 22 & 23 Vict. c. 35, 8. 31. 

are Mackinnon, 13 App. Ca. 7 753. 

(k) Teber v. Brooks, 10 Cb. Dv 273; in ve Ni 


mapa ¥. 
N. 1879, 37; and disting. Sucthurst v ig rae 
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resultant loss (J); also, the court will in a proper case 

control the exercise of the trustee's discretion (m). 

The court had also established a firm (and comparatively 
inflexible) rule as regards the limit of value for the Limit of 
investment of trust moneys on real estate, that is to eae 
say :—The amount to be lent on the security of freo- vestments, 
hold houses should never have exceeded one half the 

value of such houses, and the amount to be lent on 

the security of freehold lands should never have ex- 

ceeded two-thirds the value of such lands (#); but 

this rule has been to some extent modified by the 
Trustee Act, 1888 (0), ss. 4 and 5, by which the 

limit of two-thirds has been substituted as the proper 

limit of value in the case of all kinds of property 
(whether lands, houses, or other property), proposed as 

a security for the investment of trust money. And 

even a simple executor or an administrator is a trus- 

tee within the meaning of this distinction, and will 

be liable accordingly for any breach of what the court 
considers his duty, notwithstanding that he has used 

all ordinary care ())); and it is esteemed a breach of Contributory 
trust to invest the trust funds on a contributory more RS Oe 
mortgage (y), in the absence of express authority in 

that behalf. 


It is an established rule, that trustees, executors, or No 
administrators, or others standing in a similar situa fe" stowed 
tion, shall have no allowance for their care and trouble; 
and this proceeds upon the well-known principle of 


equity, that a trustee shall not profit by his trust (r). 


(lt) Whiteley v. Learoyd, 32 Ch. Div. 196; 35 Ch. Div. gi? 12, 
Ca. 727; and see Lawton v. Elwes, 33 Ch. Div. 160; 34 Ch. Drv. 675. 

(m) Tempest v. Lord Camoys, 21 Ub. Div. §71; Brown v. Brown, 29 
Ch. Div, 889; nd diating. Coles v. Courtier, 34 Cb. Div. 136. 

(n) Clive v. Westerman, 34 Ch. Div. 70, citing and approving Stickney 
v. Sewell, 1 My. & Cr. & 

(0) §1 & §2 Viet. c. §9. 

(p) Oceanic Steam Navigation Co. v. Sutherberry, 16 Ch. Div, 236, 
following Clay v. Rufford, 5 De G. & Sin. 768. 

(g) Wehd v. Jonas, 39 Ch. Div. 660. 

(r) Robinson v. Pett, 2 L. C. 207; Hamilton +. Wright, 9 CL & F. 111. 
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So strict is this rule, that although a trustee or 
executor may, by the direction of the author of the 
trust, have carried on a trade or business at a great 
sacrifice of time, he will be allowed nothing ss com- 
pensation for his personal trouble or loss of time (8), 
scil. in the absence of any provision in the trust deed 
or will entitling him to such compensation. And 
even a solicitor, who is a trustee, is not entitled to 
charge for non-contentious business done by him in 
relation to the trust, except for his costs out of pocket 
only, unless there is in the deed or will a provision 
enabling him to receive remuneration for the trans- 
action of such business (¢) ; but as regards contentious 
business, he is entitled to his reasonable profit costs 
of the action, in addition to his costs out of pocket (x); 
and even where a solicitor, being executor or trustee, is 
by the will to be “at liberty to charge for professional 
services,” he can only charge for services strictly pro- 
fessional, and not for matters which an executor or 
trustee ought to have done without the intervention 
of a solicitor, such as for attendances to pay premiums 
on policies, or at the bank to make transfers, &c. (7), 
—wherefore the will or settlement should give to the 
solicitor-trustee a wide liberty in this respect, extend- 
ing as well to professional business as also to business 
in and about the trust, although not strictly profes- 
sional. 


Although trustees or executors will not in general 
be entitled to any allowance for their trouble, there is 
nothing to prevent them contracting with the cestuis 

trust to receive some compensation for the per- 


{#) Brocksopp v. Barncs, 5 Mad. 90. 

(t) Broughton v. Broughton, § De G. M. & G. 160, considered in 
Vinnioome, 34 Ch. Div. 77. 

cove Gradech v, Pipir, Mac. & G. 464, approved in Burges». 
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formance of the duties of the trust. But such a 
contract would be very jealously scrutinised by a court 
of equity, and if there be any appearance of unfairness 
or unconscionable advantage on the part of the trustee, 
the agreement will not be enforced (x). Also, the 
court will (on a proper application being made to it) 
sanction & commission being paid or allowed to the 
trustee for his trouble where the execution of the trust 
is more than ordinarily burdensome (y). 


In further illustration of the maxim that a trustee Trustees must 
shall not make a profit. by his trust, nay be mentioned iy heeding AN 
those cases where ono in a fiduciary position uses that ! his tract. 
position as a means of obtaining any profit or advan- 
tage which he would not otherwise obtain. It was (a) Not enjoy 
upon this principle that Lord Eldon in one case 
directed an inquiry whether the liberty of sporting 
over the trust estate could be let for the benefit of the 
cestui que trust, and in the meantime the trustee was 
to appoint a gamekeeper for the preservation of the 
game, but was not himself to enjoy the shooting (2). 

So avain, if trustees or executors buy up any debt or 
encumbrance to which the trust estate is liable, for al) 
Jess sum than is actually due thereon, they will not than he gave 
be allowed to take the benefit to en eee > but the ee vo 
creditors or legatees, or other cestuis que trust, shall 
have the advantage of it (a). Also, if a trustee or (c.) Not take 
executor uses the fund committed to his care in buy- 
ing and selling land, or in stock speculations, or lays 
out the trust money in a commercial adventure, as 
in fitting out a vessel for a voyage, or if he employs 
it in business, in all these cases, while the executor or 
trustee is liable for all losses, the cestut que trust may 
insist either on having the trust fund replaced with 


(z) A v. Murray, 2 Atk. 58. 

oh erat ee Tain 

8) v ° 

PB *, Guile, Drew 8g, 2 De G. & Jo. 327; 
Baljuy, 1 My. k K. 226, 
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interest, or on having the profits made by the trust 
funds so employed (2). So likewise a person standing 
in a fiduciary relation towards another will not be 
allowed to benefit by his trust by obtaining a renewal 
of the lease in his own name, but will be deemed 
in equity to be a trustee for those interested in the 
oriyinal term (c); nor will a trustee, as a general 
rule, be permitted to purchase the trust estate from 
his cestur que trust (d). 


The foregoing principles apply to constructive 
trustees, as agents (e), guardians (f), partners (9), 
directors of companies (/), and even promoters of com- 
panies (7), and generally to all persons clothed with 
a fiduciary character. All such persons must refund 
all profits improperly made at the expense of the 
trust estate, and will not be allowed, as a general rule, 
any remuneration for their trouble (/); and a summary 
remedy under the Companies Act, 1862, s. 165 (J), is 
provided against directors in the event of the winding 
up of the company, and they are thereby made liable 
for their misfeasances, i.r., breaches of trust (22). 


However, under exceptional circumstances, trustees 


(b) Docker v. Somes, 2 My. & K. 655; Townend v. Townend, 1 Giff. 
201; Willet v. Blanford, 1 Hare, 253. 
(ce) Arech v. Sandford, 1 1. C. 46. 
(d) For v. Mackreth, 1 LC. 123. 
{e) Morrett v. Paske, 2 Atk. 54; Kimber v. Barber, L. R. 8 Ch. 563 
facpheraon v. Watt, 3 App. Ca. 254. 
(f) Powell v. Glover, 3 P. W. 252 2. 
(gy) Wedderburn v. Wedderburn, 4 My. & Cr. 41. 
(A) Great Luxembourg Rail. Co, v. Magney, 25 Beav. 586. 
(i) Bagnall v. Carlton, 6 Ch. Div. 371; New Sombrero Ca, v. Erlan- 
ger, § Ch. Div. 73. 3 App. Ca, 1218; Amma Silrer Mining Co. v. Lewis, 
C. P.D. 306; Whaley Bridge Printing Co. v. Green, 5 Q. B. D. 109; 
a re Cape Breton Co., 26 Ch. Div. 221, affirmed (on appeal) 29 Ch. 
Div. 795; and disting. Ladywell Mining Co. v. Brooks & Hugyona, 
34 Ch. Div. 398; 35 Ch. Div, goo. 
(k) Docker v. Somes, 2 My. & K. 665 ; Poster v. M'Kinnon, § Gr. $10 ; 
i ae Mercantile Credit Association +. Colman, L. R.6 H. L. 
) 2§ & 26 Vict. c. 89, 
in) eoalfe's Case, 13 Ch. Div. 170; following De 
§ Ch, Div. 306; and Pearson's Case, 5 Ch. Div. ~ 
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and other persons standing in the like fiduciary relation gyeeeptional 
may effectively and securely purchase from their cestuia reer 
que trustent, ¢.g., (1.) If the trustee will give more for chase from a 
the trust estate than any other purchaser, in other fl holds ed oe 
words, if he will give a “ fancv-price” for it ; ‘or (2.) If 

the offer to sell proceeds from the cesturs que trustent, 

and the trustee pays the ordinary value in the market, 
keeping (as it is said) Ins cestuis que trustent at arm's 

length; or (3.) If the sale is by public auction, and the 

trustee has the leave of the court. to bid —then, and 

in any of these cases, the purchase by the trustee will 

in general hold good (n). And even where the pur- 

chase was originally one which would not have stood 

the test of equity, it may by lapse of time and sub- 
sequent events have become impossible of rescission, 

and therefore become and continue good (0); but in 

general the statute of limitations is no bar to such a 

suit (p); and the defence of laches or acquiescence is 

most difficult to establish (7g). An = executor-trustee 

who has not proved the will, nor otherwise acted in 

the matter of the will or in the trusts thereof, may, 

in general, lawfully purchase the trust estate; for to 
invalidate such a purchase, it must be shown that the 
purchaser used his power of becoming executor in such 

@ way as to render it inequitable that the sale should 

stand (7). 


But if a person is merely a constructive trustee, his 
habilities are in some respects different from those of 
an express trustee. His duties and responsibilities are 
in general matters of quasi-contract, and he is there- 
fore not bound by many of the rules which equity has 
annexed to the express fiduciary relation. Thus in 


trustee. 


.. Mickley v. Hickley, 2 Ch. Div. 190. 
(0) In re Cape Breton Co., 26 Ch. Div, 221 ; 29 Ch. Div. 795; and 
see Jn re Alexandra Palace Co., 21 Ch. Drv. 149. 

(p) Burdiek v. Garrick, L. R. , aes App. 233; Lake v. Bell, 3% 
Div. 462; and disting. Dooby v. Watson, 39 Ch. Div. 178. 

(9) Beningfiedd v. Baxter, 12 App. Ca. 167. 

(r) Clark v. Clark, 9 App. Ca. 733. 
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Knox v. Gye (s), where it was attempted to be argued 
that a surviving partner was a trustee of the share of 
his deceased partner, Lord Westbury, after adverting 
to the case of vendor and purchaser, and stating that 
there, though the vendor might by a metaphor be 
called a trustee, he was a trustee only to the extent of 
his obligation to perform the agreement between himself 
and the purchaser, proceeded as follows :—‘‘In like 
“manner, here the surviving partner may be called a 
“trustee for the dead man, but the trust is limited to the 
“discharge of an obligation, which is liable to be barred 
“by lapse of time. As between the express trustee and 
“cestur que trust, time will not run, but the surviving 
“partner is not a trustee in that full and proper sense. 
“Tt is most important to mark this again and again, for 
“there is not a more fruitful soutce of error in law than 
“the inaccuracy of language. The application to a 
“man, who 1s improperly and by metaphor only called 
“g trustee, of all the consequences which would follow 
“if he were a trustee by express declaration—=in other 
“words, a complete trustee—holding the property ex- 
“clusively for, the benefit of the cestuz gue trust, well 
“illustrates the remark made by Lord Macclesfield, 
“that ‘nothing in law is so apt to mislead as a 
“ metaphor’ ” (¢). 


Similarly, where a person is merely a constructive 
trustee, as having employed the money of another in a 
trade or business, although he must account for the 
profits of the money he has employed, he may have an 
allowance made to him for his loss of time and for his 
akill and trouble (1). 


re 
a 
{st 
ras 
*o 


, 75 and see Noyes v. Cranley, 10 Ch. Div. 
eirom, § Exch. Div. 319. 
T. N. 8. 189; Edwards v. Warden, 22 


. W. 140; Brown v. De Taste, Jac. 284; 
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In Townley v. Sherborne (v), the extent of the one trustee is 
responsibility of one trustee for the acts or defaults listle for 
of his co-trustee was discussed. A., B., C., and D.- 
were trustees of some leasehold premises. A. and B, 
collected the rents during the first year and a half, 
and signed acquittances, but from that period the rents 
were uniformly received by an assign of C. The 
liability of A. and B. during the first year and a half 
was undisputed, but the question was raised whether 
they were not also chargeable with the rents which 
had accrued subsequently, and which had never come 
to their hands? After much consideration, the judges 
resolved :—That where lands are conveyed to two or 
more upon trust, and one of them receives all or the 
most part of the profits, and after dieth or decayeth 
in his estate, his co-trastees shall not be charged or he 
compelled in the Court of Chancery to answer for the 
receipts of him so dying or decayed, unless some prac- 
tice, fraud, or evil-dealing appears to have been in 
them, to prejudice the trust, for they being by law 
joint-tenants, or tenants in common, every one by law 
may receive either all or as much of the profits as he 
can come by; it is no breach of trust to permit one of 
the trustees to receive all, or the most part of the profits, 
it falling out many times that some of the trustees live 
far from the lands, and are put in trust out of other 
respects than to be troubled with the receipt of the 
profits. But it was also resolved :—That if upon the 
proof of circumstances, the court should be satisfied that 
there had been any dolus malus, or any evil practice, 
fraud, or ill. intent in him that permitted his com- 
panion to receive the whole profits, he should be 
charged, though he received nothing (z). And it 
was, in fact, decided in Townley v. Sherborne, that if 
a trustee joined with his co-trustees in signing receipls, 
he was liable, even though he had received nothing 


ee NE TE ETT TO eeaeeeemenameenenemmemmmenmmennasanaaastl 


(v) 2 L. C. 870; and see Lewis v. Nobis, § Ch. Div. S9t. 
(2) Mucklow v. Fuller, Jac. 198; Booth v. Booth, 1 Beav. 125. 


** Signing for 
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—effect of : 
(x.) 
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—+the liability arising not from his mere signing of 
the receipts (because, of course, it was his duty to do. 
that), but from his subsequently leaving in the hands of 
his co-trustees the moncy that had been received (which, 
as we have just seen, it was a violation of his duty 
to do),—such neglect of duty amounting perhaps to 
an “evil practice” within the meaning of this case, 
although there was no moral culpability on the trus- 
tee’s part. 


And, in fact, in later times the rule Has been 
established that a trustee who joins in a receipt for 
conformity, but without receiving, shall not by that 
circumstance alone be rendered liable for a misapplica- 
tion by the trustee who receives; for “it seems to be 
“substantial injustice to decree a man to answer for 
‘money which he did not receive, at the same time that 
“the charge upon him, by his joining in the receipts, is 
but notional” (y). Where the administration of the 
trusts is vested in co-trustees, a receipt for money paid 
to the account of the trust must (according to the pre- 
sent state of the law) be authenticated by the signature 
of all the trustees in this their joint capacity, and it 
would be tyranny to punish a trustee for an act which 
the very nature of his office will not permit him to 
decline (z),—scil. where that act is not coupled with 
any breach of duty arising subsequently. At law, 
where trustees join in a receipt, primd facie all are to 
be considered as having received the money. But it 
is competent to a trustee, and if he means to exonerate 
himself from that inference, it is necessary for him to 
show that the money acknowledged to have been re- 
ceived by all was in fact received by one, and he him- 
self Joined only for conformity (a). But that means of 


(y) Pelowe v. Mitchell, 1 P. W. 81; in re , 3K. & J. 317; and 
wee Brice v. Stokes, 11 Vea. 319; Hanbury v. Kirkland, 3 Sim. 265. 

in) Bear Bale aL pd 

(a) Brice v. 2 LC. 877; 11 Vea. 319; and see Conveyanci 
Act, 1881, 2, 36; Settled Land Act, 1882, & 40. o 
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exoneration from subsequent loss is in general of little 
worth, the subsequent loss commonly proceeding, not 
from the mere signature of the receipt (how could it ?) 
but from a subsequent neglect of duty by the non- 
recelving but signing trustee. For though a trustee is 
safe if he does no more than authorise the receipt and 
retaining of the money by his co-trustee, yet he will not 
be justified in allowing the money to vemain in his 
hands for a longer period than the circumstances of 
the case may reasonably require (0); ¢g., a fortnight’s 
neglect may occasion all the loss. 


Co-executors, on the other hand, are generally answer- 
able each for his own acts only, and not for the acts 
of their co-executors (c). For in respect of receipts 
the case of co-executors is materially different from 
that of co-trustees, and this difference arises from 
the different powers with which co-trustees and co- 
executors are, so far as regards the receipt and applica- 
tion of moneys, respectively invested by the law ; for 
an executor has, independently of his co-executor, a 
full and absolute coutrol over the personal assets of the 
testator, and is competent to give valid discharges by 
his own separate act. If, therefore, an executor join 
with a co-executor in a receipt, he does an unnecessary 
act, and will therefore be primd fucir answerable for 
the application of the fund (/). But this primd facte 
responsibility may be readily got rid of or displaced 
by evidence that the co-executor who joined in this 
unnecessary way did not in fact receive. Therefore 
where, in Wesley v. Clarke (ec), T., one of three execu- 
tors, had called in a sum of money, secured by mort- 
gage of a term of years, and received the amount, and 


(b) Brice v. Stokes, ubi sup, ; Thompson v. Finch, 8 De G. M. & G. 
560; Walker v. Symmonds, 3 Swanst. 1; Jianbury v. Kirkland, 3 Sim. 
265; and aee the Trustee Act, 1888, s. 2. 

(c) Williams v. Nizon, 2 Beav. 472. 

(d) Brice v. Stokes, 11 Ves. 319. 

(e) 1 Eden, 357. 
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afterwards, but the same day, sent round his clerk to 
his co-executors, with a particular request that they 
would execute the assignment and sign the receipt, 
which they accordingly did; and T. afterwards became 
bankrupt, and the money was lost, and thereupon a 
bill was filed to charge the co-executors,— Lord North- 
ington said,—‘“If it plainly appears that only one 
“ executor received and discharged the estate indebted, 
‘“‘and assigned the security, and the others joined after- 
“wards without any reason, and without being wm a 
“capacity to control the act of their co-executor, either 
“ before or after the act was done, what ground has any 
court of conscience to charge them?” His Lordship 
was therefore of opinion that the executors were not 
liable for the misapplication by their co-executor. 


ane rule as The true rule is best explained by Lord Redesdale 

receipts by . a ee 

executors, = in Joy v. Campbell (f):—“ The distinction,” he observes, 
“seems to be this, with respect to mere signing ; that 
“if the receipt be given for the purpose of mere form, 
“that the signing will not charge the person not re- 
“ceiving ; bud fit be given under circumstances purport- 
“ang that the money, though not actually received by both 
“executors, was under the control of beth, such a receipt 
“shall charge; and the true question in all these cases 
“seems to have been, whether the money was under the 
“control of both executors?” (9). 


Bat executors But it is highly necessary to warn the student that 
"for wilfal * the non-liability of an executor for the receipts of his 
eee above expounded, holds good only in the 
they have not absence of wilful default being both alleged and proved 
(but for against the non-receiving executor; that is to say, it 
holds good only when the ordinary account is taken 

‘ against the executors. For if wilful default by the 


non-receiving executor is alleged and (having regard 


(f) 1 Sch, & Lef. 341. 
Walker v. Symmonds, 3 Swanst. 1 ; Hovey v. Blakeman, 4 Ves. 608. 
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to the powers of one executor) is proved against the 
non-receiving executor, the latter will undoubtedly be thus, in 
held liable even for what he has not himself received. rid 
Thus, in Styles v. Guy (h), where two of three executors, executor held 
with the knowledge that there were unsettled accounts outing = 
subsisting at the testator’s death between the testator prr{ue? 
and their co-executor, in respect of which they had Bisco 
reason to believe that the latter was considerably in- 
debted to the estate, took no effectual steps to compel 

him to account and to pay or secure the balance due 

for several years after the testator’s death, at the end 

of which time their co-executor became bankrupt; and 

they were unable to show that an attempt to recover 

the money at an earlier period would have heen fruit- 
less,—The court held that the solvent non-receiving 
executors were liable to make good the loss, as hav- 

ing been occasioned by their own wilful neglect and 

default. And the Lord Chancellor (Lord Cottenham), 

in giving judgment, made (in substance) there re- 

marks :— 


‘ Looking to the rules applicable to this subject, it 
“is clear on the authorities that an executor proving a 
“ will, but not further acting, might incur a liability to 
“make good losses arising from his negligence, such 
‘as the loss of debts outstanding upon improper secu- 
“rity, or from the Statute of Limitations having been 
“ permitted to run upon them. . . . If a person named Easslvense ein 
“executor does not choose to accept the office, he has not usually 
“only to renounce, or at least to abstain from proving ; 04, _ 
“but if he proves, he thereby accepts the office, and 
“becomes bound to perform the duties of it, and is 
“liable for the consequences of his neglecting to 
“perform them. Of these duties, a principal one is 
“to call in and collect such parts of the estate os are 


(A) 1 Mac. & Gord. 422, following ‘ord v. Gasevyne, 11 Ves __. 
Mekiow v. Fuller, Jac b. 198 ; Duke beak 1 Beav. 125, and Lincoln 
v. Wright, 4 Beav. 427. And see the foct-note to Styles v. Guy, supra, 
and the case of Terrell v. Matthews, therein reported. 
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Not even when “ not in a proper state of investment. If he knows or 
ite porwesin * has means of knowing that part of the estate is not 
of bisco- | “in a proper state of investment, but is held upon 
if not properly “ personal security only, and not necessarily so for the 
atthe “purposes of the will, is it not part of the duty he has 

latter. “undertaken to interfere and to take measures, if 
“necessary, for putting such property in a proper 

“state of investment; or is it no part of his duty, 

“ because the property is in the hands of a co-executor, 

‘and not of any stranger to the estate? It is im- 

“possible to find any principle for such a distinction ; 

“and IT observe that in Booth v. Booth (1), the question 

“arose before Lord Langdale, and he held the passive 
“co-executor liable for property of the testator’s im- 

Lincoln “ properly left in the hands of the acting executor; ... 


¥ Wrigke and in fact, 1 am unable to discover any principle for 
“ distinguishing between losses by not calling in debts 
“due from debtors to the estate and losses by not 
“calling in balances due from executors.” 

Recoupment Where trustees are held liable for a breach of trust, 

or contribu- 


tion,—asbe- the judgment is against both or all of the trustees 
but, like other joint judgments, it may of course 
executed against any one of the trustees singly. 
Occasionally the court will provide in its judgment 
against the trustees, when one alone is morally guilty 
and the other is only technically liable, that the inno- 
cent trustee shall be entitled to be recouped out of the 
estate of the guilty trustee the amount which he shall 
have paid to the plaintiff in satisfaction of the breach 
of trust (4); and when it does not so provide, the 
innocent trustee may doubtless, by means of an inde- 
pendent action against the guilty trustee, have a judg- 
ment for such recoupment, scil. as for moneys of the 
plaintiff received by the defendant and applied to his 


breach of 


(f) 1 Beav. 125. 
{k) Pontherstone 


¥, 6 Ir. Re . 86; and see Bahin v. 
3t Ch. Div. 390. = 
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(the defendant’s) own use. Also, when both trustees (1.) As re 
are equally guilty, and there is judgment against both, ®T%* 
the court may, but rarely does (/), provide that either good; 

of them, upon making good the breach of trust, shall 

have contribution against the other; and where the 
judgment does not so provide, the trustee who has 

made good the whole breach may doubtless, by means 

of an independent action against his co-trustee, have 

a judgment for such contribution (m). But apparently 

there is not, as regards the costs of the action for (2.) Aare. 
the breach of trust, either recoupment or contribution aaa 
available by independent action in favour of the trus- 

tee (whether guilty or innocent) whe has paid the 

whole of such costs (2); and such recoupment or con- 
tribution must therefore be provided for (if it is to be 
provided for at all) in the very judgment itself which 

goes jointly ayvainst the trustees (v). 


An express clause is usually inserted in trust deeds Indemnity 
that one trustee shall not be answerable for the “°° 
receipts, acts, or defaults of his coetrustees, but for 
his own acts and defaults only; also, that the trustees 
may reimburse themselves out of the trust estate their 
costs, charges, and expenses incurred by them as 
trustees. But equity infuses such a proviso into every 
trust: deed ( /”), and a person ean have no better right 
from the expression of that which, if not expressed, 
would be implied (7). The reimbursement is in general 
out of residue, and not out of any specific portion of 
the estate (r); but it may be out of such last men- 
tioned part of the estate, or even out of income — 


(l) Priestman v. Tindall, 24 Veav, 244; Bahin v, Hughes, auyre. 
(m) Lingard v. Burnley, 1 V. & B. 114. 
(n) Dearsley v. Middleweck, 18 Ch. Div. 236. 
(0) Wilson v. Thomas, |.. R. 20 Eq. 459; and see Lockhart v. 
1 De G. & Jo. 464. 
(p) Dawson v. Clarke, 18 Ves. 254. 
(9) Worrall +. Harford, 8 Ves. 8; Rehkden v. Wealey, 29 Bear. 
ir) In re Potts, Hoolcy v. Fountain, W. N. 1884, pp “~~ 
(s} Seott v. Milne, 25 Ch. Div. 710, 
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which for this purpose may in a proper case be im- 
pounded (f), the trustee’s right in this respect being 
paramount over the rights of the cestuis que trustent. 
And now, by Lord St. Leonards’ Act (u), every instru- 
ment creating a trust shall be deemed to contain the 
usual indemnity and reimbursement clauses, and there- 
fore, in future, the express introduction of them into 
deeds and wills may be safely dispensed with. But 
it is to be noted, of course, that the very generality 
of the usual indemnity clause augurs it of little worth 
as a protection, as it does not extend to cover the 
trustee’s neglect of a trustee’s duties, one of which 
(as already shown) is not to leave the money in the 
sole control of his co-trustee. 


That being so, it is not unusual to insert in deeds 


olavery and wills an indemnity clause of somewhat wider 


extensive 
indemnity 


reach. ‘Thus, in the case of Wilkins v. Hogg (v), a 
testatrix, by her will in 1854, after appointing three 
trustees, declared each trustee should be answerable 
only for losses arising from his own default, and not 
for involuntary acts, or for the acts or defaults of his 
co-trustees ; and particularly that any trustee who should 
pay over to his co-trustee, or showld do or concur tn any 
act enabling his co-trustee to receive any moneys for the 
general purposes of her will, should not be obliged to sce 
to the due application thereof, nor should such trustee be 
subsequently rendered responsible by any express notice 
or wtlimation of the actual nrisapplication of the same 
moneys. The three trustees joined in signing and 
giving receipts to two insurance companies for two 
sums of money paid by them, but two of the trustees 
permitted their co-trustee to obtain, and afterwards to 
retain, the money withont ascertaining whether he had 





(t) say ibe Sawyer, 28 Ch. rae 95. 

(u) aa & 23 Vict. o. 35, 8. 33; eee Settled Land Act, 1882, as. 
4l, 42. 

(v) 8 Jar. N.S. 25; 3 Giff. 116, 
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invested it. That trustee having misapplied the money, 
a bill was filed for the purpose of making his co- 
trustees personally liable. Lord Westbury, C., held 
that they were not liable. His Lordship said,—“ This 
“clause excluded the possibility of any liability except 
“for actual misappropriation. There were three modes 
“in which a trustee would become liable according 
“‘to ordinary rules of law,—first, where, being the 
“recipient, he hands over the money without securing 
“its due application ; secondly, where he allows a co- 
‘trustee to receive money without making due inquiry 
“as to his dealing with it; and, thirdly, where he 
‘“ becomes aware of a breach of trust, either committed 
“or meditated, and abstains from taking the needful 
“steps to obtain restitution or redress. The framer 
“of the clause under examination kuew these three 
“rules, and used words sufficient to meet all these 
“cases. There remained, therefore, only personal mis- 
“conduct, in respect of which a trustee, acting under 
“this will, would be responsible.” 


The two primary duties of a trustee are, first, 
carry out the directions of the person creating the ““““*— 
trust; and, secondly, to place the trust property in a 
state of security. 


Thus, if a trust fund be an equitable interest, of (2) Reduction 
which the legal estate cannot for the moment be got ay 
in, it 1s the trustee’s duty to lose no time in giving 
notice of his interest to the person in whom the legal 
interest is vested; for, otherwise, he who created 
the trust might subsequently encumber adversely the 
settled interest in favour of a purchaser without notice, 
who, by first giving notice to the legal holder, might 
gain a priority (x). Also, if the trust fund be a chose 
in action, as a debt which may be reduced into pos- 





(x) Jacob v. Lucas, 1 Beav. 436. 
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session, it is the trustee’s duty to be active in getting 
it in, and any unnecessary delay in this respect will be 
at his own personal risk (y). 


An executor or trustee is not to allow the assets of 
the testator to remain outstanding upon personal security, 
though the debt was a loan by the testator himself on 
what he deemed an eligible investment (2); and he 
is not justified in lending on personal security, how- 
ever good (a). But he may continue such loans, and 
also make new loans on personal security, if expressly 
empowered to do so by the instrument creating the 
trust ()); and in that case he must only exercise his 
discretion in a reasonable way. 


As regards tho range of investments for trust funds, 
“The Trust Investment Act, 1889” (52 & 53 Vict. 
c. 32), has just been passed authorising trustees to 
invest trust funds in or upon (among the other secu- 
rities to be presently mentioned) any of the securities 
in or upon which “cash under the control of the 
court” may be invested (c); and the Act applies to 


v. Price, 26 Beav. 103. 

(z) Paddon v. Richardson, 7 De G. M. & G. 563; Clough v. Bond, 
2My. & Cr. 496. 

(a) Greaves v. Strahan, 8 De G. M. & G, 291. 

(6) Padden v. Richardson, 7 De G. M. & G. 563. 

(ec) By Order xxii. rule 17 (1888), cash under the control of, or 
subject to the order of, the court may be inveated in the following 
atovka, funds, or securities, vis :—2] per cent. consols (to be called after 
the sth April 1903, 2} per cent. cunaola); 3 per cent. consols; reduced 

per cents; £2 15s. per cent. annuities; £2 108, per cent. annuities ; 
ocal loans stock under the Lacal Loans Act, 1887; Exchequer Bills ; 
Bank Stock ; India 34 per cent. stock : India 3 per cent. stock ; Indian 

teed railway atocks or shares, not being redeemable within fifteen 
years from the date of investment ; stocks of Colonial Governments 
nteed by the Imperial Government ; mortgages of freebold and 
copyhold estates respectively in England and Wales; Metropolitan 
consolidated stock, 43 108. per cent. ; 3 per cent, Metropolitan con- 
aolidated stock ; debenture, preference, guaranteed, or eutcchaves stocks 
of railways io Great Britain or Ireland, having for ten yoars next before 
the date of inveatinent paid a dividend on ordinary etock or shares ; 
and nominel debentures, or nominal debenture s under the Local 
Loans Act, 1875, not being redeemable within fifteen years from the 
date of investment. 
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trusts whether created before or after the 1 2th August 
1889. * 


Prior to the Trust Investment Act, 1889, and in- («) 
dependently of any power given by statute, trustees, 
executors, or administrators might lawfully invest on 
mortgages of real estate in England, or in Government Act, 1889 
securities, or in Consolidated Bank Annuities (@); and 
by Lord St. Leonards’ Act, 22 & 23 Vict.c. 35, 8. 32, 
repealed by the Act of 1889, they were authorised to 
invest on real securities in any part of the United 
Kingdom, or in the stock of the Bank of England or 
Ireland, or in East India Stock (¢); and by Lord Cran- 
worth’s Act, 23 & 24 Vict. c. 145, repealed by the 
Convevancing Act, 1881, and Settled Land Act, 1882, 
they were enabled to invest in any of the parliamentary 
stocks or public funds, or in Government securities ; 
and by the 30 & 31 Vict. c. 132, repealed by the Act 
of 1889, they were enabled to invest in any securities 
the interest of which was guaranteed by VDarliament. 
Also, by the Debenture Stock Act, 1871 (/), trustees, 
having power to invest in the mortgages or bonds of 
@ny company, were enabled to invest in the debeuture 
stuck of any such company; and by the Metropolitan 
Board of Works (Loans) Act, 1871 (y), repealed by 
the Act of 1889, they were enabled to invest in the 
Consolidated stock ‘of the Metrupolitan Board; and 
by the Local Loans Act, 1875 (A), 8. 27, if authorised 
to invest in the debentures or debenture stuck of any 
railway company or of any other company, they were 
enabled to invest in the nominal debentures or nominal 
debenture stock (7) issued under that Act by any local 
authority ; and under the Settled Land Act, 1882 (45 


aa 
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(d) Baud v, Fardal, 7 De G. M. & G, 628; Ex parte Viear of 3. 
Mary, Wigton, 18 Ch. Div. 646. 

(e) Jn ve Wedderburn's Trusts, 9g Ch. Div. 112. 

(J) 34 © 35 Vict ¢, 27. 

(9) 34 & 35 Vict. c. 47. 

(A) 38 & 39 Vict. c. 83. 

(t} Ibid. a 5. 
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& 46 Vict. c. 38), 8. 21, capital trust money not re- 
quired for the specific purposes prescribed by the Act 
might be invested in all the like securities. Also, 
under the National Debt (Conversion of Stock) Act, 
1884 (7), Three per cent. Consolidated Bank Annuities 
might be converted into or exchanged for two and three- 
quarter per cent. like annuities or two and a half per 
cent. like annuities ; and under the National Debt (Con- 
version) Act, 1888 (xk), any power in trustees to invest 
in Consolidated or Reduced or New three per cent. stock 
was made to extend to authorising them to invest in the 
New Stock created by that Act (s. 19); and trustees hold- 
ing any of the stocks thereby converted were also enabled 
to sell such stocks and to invest the sale proceeds in any 
of the securities which for the time being were autho- 
rised for the investment of'cash under the control of the 
court, and that notwithstanding anything to the contrary 
contained in the deed or will creating the trust (s, 27). 


And now under the express provisions of the Trust 
Investment Act, 1889, which is in large measure a 
consolidating Act, trustees may, unless expressly for- 
bidden by the instrument (if any) creating the trust, 
invest the trust funds in any of the following invest- 
ments (besides those already specified for “cash under 
‘the control of the court”), that is to say :—Parlia- 
mentary stocks or public funds, or Government secu- 
rities of the United Kingdom; real securities in Great 
Britain or Ireland; stock of the Bank of England or 
of the Bank of Ireland; India three-and-a-half per 
cent. stock, and India three per cent. stock, or any 
future issues of such stock; securities the interest of 
which is guaranteed by Parliament ; Consolidated stock 
of the Metropolitan Board of Works, or of the London 
County Council; debenture stock of the Receiver for 
the Metropolitan Police District; debenture or rent- 


(j) 47 & 48 Vict. c. 23. 
(k) §1 Vict. c. 2; and see 52 Viet. ce. 4, 6. 
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charge, or guaranteed or preference stock of any rail- 
way company in Great Britain or Ireland incorporated 
by special Act of Parliament, and having during each 
of the ten years last past before the date of invest- 
ment paid a dividend at the rate of not less than 
three per centum per annum on its ordinary stock ; 
stock of any railway or canal company in Great Britain 
or Ireland whose undertaking is leased in perpetuity, 
or for a term of not less than two hundred years, at a 
fixed rental to any such railway company as is lastly 
before mentioned; debenture stock of any railway 
company in India the interest or a fixed or minimum 
dividend in sterling on which is paid or guaranteed 
by the Secretary of State in Council of India; 
debenture or guaranteed or preference stock of any 
company in Creat Britain or Ireland, established for 
the supply of water for profit, and incorporated by 
special Act of Parliament or by Royal Charter, and 
having during each of the ten years last past before 
the date of investment paid a dividend of not less 
than five pounds per annum on its ordinary stock; 
and nominal or inscribed stock lawfully issued by any 
municipal borough, having according to the returns of 
the last census prior to the date of investment a popu- 
lation exceeding fifty thousand, or lawfully issued by 
any County Council, or lawfully issued by any Com- 
missioners incorporated by Act of Parliament. for the 
purpose of supplying water, and having a compulsory 
power of levying rates over an area having. according 
to the returns of the last census prior to the date of 
investment, 8 population exceeding fifty thousand,— 
besides certain ‘‘ B.” annuities referred to in the Act, 
but as regards these latter, subject to certain conditions 
and restrictions. 


It need scarcely be pointed out that a power to ona aes 
invest in “real securities,” whether the power ATISCS meaning of 
under the settlement or by virtue of the provisions of 
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any of the Acts above mentioned, does not by itself 
authorise the trustees to invest the trust fund in the 
“ purchase” of lands, for that is not in fact an invest- 
ment properly so called, but is an alienation out and 
out of the trust property; and for such an alienation 
express power is required. And it may further be 
observed that “real securities ” comprise leaseholds for 
a long term of years at a peppercorn rent, and which 
are not subject to onerous covenants (/), but not any 
other leaseholds or terms of years (m); and it was 
generally supposed until recently, that real securities 
also comprised in general (besides other securities of 
a more manifest real character) local rates, harbour 
duties, tolls, and the like levied directly by local or 
other public authorities (7); but very considerable 
doubt has latterly been thrown on this opinion (0). 
(4.)Conversion As a peneral rule, where a testator subjects the 
of terminnble ; ° ; ae ee 
reversion. Tesidue of his personal estate to a series of limitations 
directly or by way of trust, without any particular 
F . directions as to the investment or mode of enjoyment, 
evine or : gx par oie . 
bequeat. there, in the absence of indications of a contrary in- 
tention, such part of the residue as may be wearing 
out (such as leaseholds) must be converted, and put 
in such a state of investment asa to be securely avail- 
ablo for all persons interested in it; and if the resi- 
due comprises property of a reversionary nature, that 
also must) be converted,—the former of these two 
rules protecting the remainderman, the latter of them 
protecting the tenant for life (»). But this duty to 


fomtewen \ wetreneee 


ee ee 


(2) Trustee Act, 1888 (g1 & §2 Vict. c. §9), 6 9 

(wm) Jn re Cheandll, Jones v. Chennell, 8 Ch. Div. 492. 

(n) See Anapp v. Williams, 4 Vea. 430 ".; Finch v. Squire, 10 Vea, 
at; Buekicy v. Royal National Life Boats, 41 Ch. Div. 168. 

(0) See Jn re Christmas, Martin v. Lacon, 33 Ch. Div. 333 reversing 
8. C. (before Chitty, J.), 30 Ch. Div. gqq3 and see Jn ve Harris, 15 Ch, 
Div. §63 5 Cavendish v. Cavendish, 24 Ch, Div. 685; 30 Ch. Div. 227. 

: (p) 2 Sp. 42, 552, 557; Bate v. Looper. 5 De G. M. & G. 338; 
Howe v. Lord Itartmouth, 7 Ves. 137; Porter v. Baddeley, 5 Uh. 
Jhy. $433 Wright v. Lambert, 6 Ch. Div. 649; and see Ma id 
v. drvine, 8 Ch. Div. 101; Johnson v, Lawson, W.N. 1879, 26; Brown, 
*. Gdlaily, L. BR. 2 Ch. App. 751. 
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convert does not arise where, ¢.7., the leaseholds are 
bequeathed specifically and not by way of residue (7) ; xnjoyment 
nor where the testator expressly gives the income 

im specie, or authorises the retention of unauthorised ‘uty te 
investments (7); and an enjoyment in apecte may even abs 

be impliedly directed, ey., from an enumeration of 
particulars (s), not being a mere expansion of what is 
comprised in the vesidue (¢). Where the duty to con- 

vert exists, it is a duty which must in general be 
fulfilled within a year from the testator’s death (2). 


Where the testator has, either in express terms or OS Pig 
by necessary implication, excluded the duty of imme- tween capitel 
diate conversion of the residue, in such a caso he 4 income. 
may either give the whole incomo until conversion to 

the tenant for life (r), or he may not do so; and 

where the conversion is postponed, and the testator has 

not in express terms given the whole actual income to 

the tenant for life, then it appears, in questions between 

the tenant for life and the remainderman,—(1.) That 

the tenant for life is entitled to the actual income of 

so much of the residue as is at the testator’s death 

invested on authorised securities (r) ; and (2.) That with 

regard to the unauthorised securities, he is entitled to 

the income which would be produced by the authorised 
investment of these moneys (the authorised investment , 
being taken to have been made at the end of one year 

from the testator’s death), assuming that tho unautho- 

rised securities can be realised within the year (y); 

but if they cannot, then he is entitled to four pounds 


(q) Inre Beaufoy's Estate, 1 Sm. & G. 20; and see Jeffreys v. Connor, 
28 Beay. 328 ; Gamien v. Lyon, 33 Ch. Div. 523. 
(r) Re Sheldon, Nizon v. Sheldon, 39 Ch. Div. 50. 
(2) Vaughan v. Buck, t Phill. 75. 
eg Bothamley v. Sherson, 1s. BR. 20 Eq. 304; Re Tootal's Fs'ate, 2 Ch. 
iv. 628. 
(u) Grayburn vy. Clarkson, L. R. 3 Ch. App. 605; Sculthorpe v. 
L. KR. 13 Eq. 232; Jiddeigh v. Denyssen, 12 App. Ca, 624. 
{e) In re Chancellor, Chancellor v. Brown, 26 Ch. Div. 42. 
(z) Brown v. Gellatly, L. R. 2 Ch. App. 751. 
ty) Brown v. Gellatly, supra; Kirkman v. Booth, 11 Beav. 279. 
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per cent. on what is subsequently ascertained to have 
been the then value of the property (z). Therefore, 
when such outstanding inconvertible securities even- 
tually fall in, the apportionment between capital and 
income is to be as follows :—Ascertain the sum which, 
put out at interest at 4 per cent. per annum on the day 
of the testator’s death, would, with the accumulations 
of clear interest at 4 per cent., and with yearly rents, 
have produced on the day of the securities falling in the 
amount actually received ; treat the sum so ascertained 


-as capital; and treat the residue as income (a). 


When trustees or executors were directed by the 
will to convert the testator's property, and invest it 
in Government o7 real securities, and neglected to do 
either, it was for a long time a question whether they 
should be answerable, at the option of the cestui que 
trust, for the principal money with interest, or for the 
amount of the stock which might have been purchased 
at the period when the conversion should have been 
made, with subsequent dividends; or whether they 
should be charged with the amount of principal and 
interest only, without an option to the cestui que trust 
of taking the stock and dividends. It has now been 
decided that the trustee is answerable only for the 
principal money and interest, and that the cestui que 
trust has no option of taking the stock and dividends. 
The principle upon which the court proceeds is, that 
the trustee is liable only for not having done what it 
was his duty to have done, and here he had a choice 
of two investments, and the measure of his responsi- 
bility is the lesser limit, that is to say, what the cestui 
gue trust would have been entitled to in case the 
trustee had discharged his duty by investing the fund 
in real securities 


() Meyer v. Simonson, 5 De G. & Sm. 723; Brown v. Gellatly, au 

(a) Beawan v. Beavran, 24 Ch. Div, 6g an; in re ss 
usta, 24 Ch. Div. 643. 

(3) v. Robinson, 1 De G. M. & G. 247. 
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In general a power in trustees to mortgago the Mortgages 


trust property carries with it a power to insert in the 
mortgage a power of sale (c), although this has been 
doubted ; and it is better on the whole in giving 
trustees power to mortgage, to say that they may 
mortgage with or without a power of sale to bo in- 
serted in the mortgage deed. When the mortgage is 
settled by the court, a power of sale is sometimes 
inserted and sometimes not (d); but in general, if 
inserted, it will be qualified so as not to be exercis- 
able without the leave of the court. As regards 
executors, they may of course sell whatever portion 
of the assets vests in them virtute offct’ ; for it will 
be intended (in the absence of fraud) that the sale is 
for the purpose of paying the testator’s debts; and it 
seems to follow that in general the executor may also 
mortgage such assets with or without a power of sale 
in the mortgage deed (c); but he would not be justi- 
fied in making any mortyage at all, if the language of 
the will was such, or the circumstances of the estate 
were such, as to require an immediate absoluto salo 
in the first instance. 


Executors have no authority in law to carry on 
the trade of their testator; but they may do so if 
the will contains a direction that they should 
so (f); the direction must be a very clear one (g), 


gives such a direction, he may limit the direction 

a specific part of the assets, which for this purpose he 
severs from his general assets ; and when the direction 
is implied, the measure of the assets would, semble, 


(c) Bridges v. Longman, 24 Beav. 27; Cuok v. Dawson, 24 Veav. 128; 
Re Chawner's Will, A RK. 8 Eq. 569. 
(d) Selby v. Cooling, 23 Beay. 418; Drake v. Whitmore, 19 1. T. 243- 
(ce) Mead v. Lord Orrery, 3 Atk. 239; Scott v. Tyler, Dick, 724; 
M'‘Leod v. Drummond, 17 Ves. 154. 
(J) Williams on Executors, p. 1798. 
: (g) Kirkman vy, Booth, 11 Beav. 273; aud consider Mulls v. Mills, 7 
im. 501. 
(A) Jn ve Cameron, Nizon +. Cameron, 26 Ch. Div. 19. 


right of in- 


demnity, and 


but may apparently be implied (2). When a testator ou 
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be the whole estate, if and so far as available (7). 
And where a trader has by his will expressly or im- 
pliedly directed his executor or trustee to carry on his 
trade, and to employ a specific or limited portion of 
the trust estate for the purpose, the rule is that 
though the executor or trustee is personally liable (scii. 
on contract) for debts incurred by him in carrying on 
the trade pursuant to the will, yet such executor or 
trustee has, as a general rule, the right to resort for his 
indemnity to the specific or limited assets so directed 
to be employed. And consequently the creditors of 
the trade are entitled, as a general rule, to stand in 
the place of the executor or trustee, and to claim the 
benefit of that right, so as to obtain payment of their 
debts out of such limited assets (/). But the rule 
does not apply when the executor or trustee is in 
default to the specific trust estate devoted to the 
trade; in such a case, the defaulting executor or 
trustee, not being himself entitled to an indemnity, 
except upon the terms of making good his default, the 
creditors are in no better position, and are therefore 
not entitled to have their debts paid out of the specific 
assets unless they first make good the default (/). 
Jessell, M.R., has stated this right of the creditors 
to be a mere corollary to the right of following trust 
funds, and to have been admitted by the courts of 
equity to prevent the injustice of the cestuis que 
trustent ‘walking off with the assets” which have 
been earned by the use of the creditors’ property (7). 
But where the executor or trustee has no right to 
carry on the business, of course neither he nor his 
creditors have any such right of indemnity (7), for in 


(t) In re Cameron, Nixon v, Cameron, 26 Ch. Div. 19. 
(t) Bx parte Garland, 10 Ves. 120; Ex parte Edwards, 4D. F. & J. 
; Dowse v. Gorton, 40 Ch. Div. 536. 

w In ve Johnson, Shearman v, Robinson, 15 Ch. Div. 548 ; and see 
Ja re Sumner, Williams v. Sumner, W.N, 1884) p. 121; Eran. 
34 Ch. Div. § 597. 

tw) Ht seeder Ob. Div. een $56, 

monds, 22 Ch. Div. 666; 26 Ch. Div. 245. 
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such a case there is no specific part of the assets 
either expressly or impliedly appropriated by the tes- 
tator for the purposes of his business (v). 


When the executors carry on a trade under a direc- How 

tion in that behalf contained in the will for the benefit [root "8". 4. 
of the successive tenants for life and remaindermen “eatwith.in 
entitled under the will, if there is an alternation of 

profit and loss during the successive tenancies, the 

loss may or may not, according to the circumstances, 

have to be made good out of the subsequent profits, or 

recouped even out of the antecedent profits, in pro- 

tection or in restoration of the capital: the will ought 

of course to provide expressly how such losses are to 

be borne; and in the absence of such a provision, 

losses, so far as they are ordinary losses (e.g., bad debts), 

would as a general rule be made good out of the subse- 

quent profits (p); but so far as they are not of that 

character, they would probably be written off against 

and in reduction of capital (q). 


It remains to consider the remedies of a cesfut que Remedies of 
trust for a breach of trust, and in the first place to (mut aNe 
inquire into whose hands the trust estate may he of a breach of 


followed :— 


If the alienee (being of course a wrongful alienee) of (1) Right of 
the trust estate is a volunteer, then the estate may be anne 
followed into his hands whether he had notice of the 
trust or not (r); and if such alienee is a purchaser of 
the estate, even for valuable consideration, but with 
notice, the same rule applies (s). If, on the contrary, 
the alienee is a purchaser for valuable consideration, 


(0) 26 Ch. Div. 245. 

(p) Upton v. Brown, 26 Ch. Div, 588. 

(q) Gow v. eet Ch. ont 672. 

(r) rgeon v. Collier, 1 en. 

(a) Fit v. Wigg, t Atk. 382; Beanedy v. Daly, 1 Sch. & Lef. 345 ; 
Daniels v. Davidson, 16 Ves, 249; and see In re Bellamy, 24 Ch. Div. 
337 ; and distinguish Coburn vy. Collins, 35 Ch. Div. 373- 
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having the legal estate, and without notice, his title, 
even in equity, cannot be impeached, and he takes the 
land freed from the trust (¢). Also, if a trustee who 
has been guilty of a breach of trust makes good the 
breach out of his own property, although it should be 
Immediately prior to his own becoming a bankrupt, 
the trust estate is entitled to retain the benefit so 
acquired, and the general creditors cannot set aside 
the transaction as a fraudulent preference (1). 


Purchaser If the purchaser or mortgavee has no notice of the 
feo trust up to and at the time of completing his purchase 


° or mortyage (taking only an equitable conveyance), 
by voluntury and he afterwards discovers tho trust, and ‘hen obtains 
. e eraates. & voluntary conveyance from the trustee, he could not, 

even prior to the Vendor and Purchaser Act, 1874 
(v), have protected himself, and he cannot protect 
himself, by taking shelter under the legal estate so 
obtained by subsequent voluntary conveyance ; for that 
was not, and is not, like getting in a first mortgage 
by paying off same («); and it was no longer com- 
petent by any manipulation of the legal estate to 
vary the cxisting equitable interests ; and if he did so, 
the purchaser becaine a party to a breach of trust (y). 
By the Vendor and Purchaser Act, 1874, sec. 7, all 
protection or priority derivable from getting in the 
legal estate was abolished as from the 7th August 
1874; that section was, however, repealed by the 
Land Transfer Act, 1875 (z), so that the legal estate 
duly and properly obtained again gives priority ; 


s Thorndike v. Hunt. 3 De G. & Jo. §63; Jones v. Powles, 3 ah 
g81; Pilcher v. Rawlins, L. Ro 7 Gh. App. 259; Fraser Vv 
Murtoh, 6 App Ca. 855. 


() kr parte Stabbing, in re Wilkingon, 17 Ch. Div. 58; £e parte 
pai in re Goldamid, 18 Q. B.D. 295. 


38 Viet. c. 78. 
(s ZS Johnson, Johbus. 304; Carter v. Cartes, 3 K. & J. at 
v. ddams, 32 Beav. 213; Shropshire Union sag A 
ree R. 7 Ho, Lo, 496; recently followed in Union Bank vy. 


heey Be Y evict e. 87. 
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but no priority or protection ever at any time arose 
from any such subsequent voluntary conveyance of 
the legal estate as is above referred to; and semble, 
even want of notice in such a case would make no 
difference (). 


The debt created by a breach of trust is regarded Breach of 


only as ao simple contract debt, both at law and in 


trust 
a sin: 


equity, cven where the trust arises under a deed &** 


executed by the trustees, unless the trustee who com- 
mitted such breach of trust has acknowledged the debt 
under seal (4). But the mere acceptance by deed of 
the trust will not create a specialty debt, unless there 
be a covenant, express or implied, for payment of the 
trust fund (c). But since the Act (d) abolishing the 
priority of specialty creditors in the administration of 
the estates of persons dying after the 1st day of January 
1870, the distinction is become of little importance 
—after the decease of the trustee; and since the 
Judicature Act, 1873 (¢), enacting that no claim of 
a cestur gue trust against his trustee for any property 
held on an express trust or in respect of any breach 
of such trust, shall be held to be barred by any 
statute of limitations, the distinction (so far as re- 
gards the remedy of the cestur que trust) is deprived 
of all its importance,—during the life of the trustee 
and also after his death. Nevertheless, where it 1s 
a question of contribution or of recoupment claimed 
by the one trustee who has made good the breach 


Ate mara naeneeiie! mem ESE Seema tReet yd ieee ante emneene n et ~ ~ - 


(a} Mazjficld v. Burton, L..17 Eq. 173 Mumford v. Stohwaaser, L. 
R. 18 Eq. §56; Shropshire Union Bunk v, Rey., supra; and Union Bank 
v. Kent, supra. 

(6) 2 Sp. 936. 

(ce) faaacson v. Jlarwood, L. R. 3 Ch. App. 225; Holland v, Holland, 
LR. 4 Ch. App. 449; and see Buder v. Butler, § Ch. Div. §54; and, 
on appeal, 7 Ch. Div. 116, 

(d) 32 & 33 Vict. c. 46. 


(c} 36 & 37 Vict. c. 66, sect. 25, aub-sect. 2, not affected by the | 


Reai Property Limitations Act, 1874 (37 & 38 Vict. c. 57), # 10, except 
regards trust terms to secure legacy or charge payabiec out of land : 
* ses In re Baker, Collins v. Rhodes, In re Seaman, Rhodes v. Wish, 

» Div. 
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of trust against his co-trustee, it is still important 
to know whether the remedy of the cestut que trust 
was merely as for a simple contract debt or was for 
a specialty debt; for according as it was the one or 
the other, so also will the remedy be of the trustee 
who sues his co-trustee for the contribution or recoup- 
ment (f), scil. where such remedy exists; but while 
the right of contribution as between co-trustees exists 
as a matter of course (7), that for recoupment or 
indemnity exists only under very special circum- 
stances (h). And it may be usefully noted here, that 
® trustee who had become bankrupt and obtained his 
discharge was not thereby discharged under the Bank- 
ruptecy Act, 1869, 8. 49, from his liability for a 
breach of trust (i); but he is now discharged under 
the Bankruptcy Act, 1883, s. 30, from such lia-~ 
bility, unless where the breach of trust is of a fraudu- 
lent character. And it is to be further observed, 
that under the Trustee Act, 1888 (4), s. 8, an 
innocent trustee will now be protected against all 
liability for breaches of trust by the statutes of 
limitations ; but the protection is not applicable to 
a fraudulent trustee (/). 


(a | Bist of If the trust estate has been tortiously disposed of 
cllowing the 


property into by the trustee, the cestut que trust may also attach and 
vice ae nas 2Ollow the property that has been substituted in the 


n» place of the trust estate, so long as the substituted 
property can be traced (m). Also, if the trust estate 
has been invested (under an express power in that 


(f) Lockhart v, Reilly, 1 De G. & Jo. 464; Pricatman v. Tindall, 24 
Beay. 244; and seo Mercantile Law Awendment Act, 1856 (19 & 20 
Viet. ©. 97). 


(g) Pletcher «. Green, 33 Beav. 513; Binks v. Mickelthwait, 33 Beav, 


G09. 
(A) Bahin v. Hughes, 31 Ch. Div. 
(t) Sfunns v. Burn, 35 Ch. Div. ee 
(&) : | §2 Vict. c. 59. 
(2) 
ae 645; Fruh y. Cartland, 2 Hem. & M. 417; Earnest v. 
Croyadill, 2 Dw G. F. & J. 175; d/opper v. Conyers, L. R. 2 Eq. $49. 
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behalf) in the purchase of land, and the trustee adds 
money of his own in order to make up the full pur- 
chase moneys, or raises such extra money by an 
‘‘ attempted mortgage ” of the purchased lands, he and 
also his mortgagee have a right to be indemnified out 
of the purchased property the extra money so paid or 
raised, but this right is subject to the prior right of 
securing the full amount of the trust moncy; and 
subject to such prior right and to the right of indem- 
nity, the purchase enures wholly for the benefit of the 
trust (7). 


Money, notes, and bills may be followed by the When money, 
rightful owner, where they have not been circulated eat tole 
or negotiated, or the person to whom they have passed 
had express notice of the trust (0); and the only differ- 
ence between money on the one hand and notes and 
bills on the other, is that money is not. earmarked, and 
therefore cannot, except under particular circumstances, 
be traced ; but notes, and bills, from carrying a number 
or a date, can in general be identitied by the owner 
without difficulty (7). The difficulty of identification 
does not arise where the trust property 1s still in the 
hands of the trustee; because in laying out trust 
moneys a trustee must be careful to keep his own 
property separate from the trust fund ; and if he mix 
them, the cestut que trust will be held entitled to every 
portion of the blended property which the trustee can- 
not prove to be his own (9). 


And a further remedy arises in favour of the _... 
eatate (if 


equitable) of 


t 





(n) Worcester Bank v. Blick, 22 Ch. Div. 255. 

(0) Verney v. Carding, cited Joy v. Camphell, 1 Sch. & Lef. 345. 

(p) Lewin, 947; Ford v. Hopkins, 1 Salk. 283; and ser dirt v. 
Burt, 11 Ch. Div. 773 2; Harrie v. Truman, 7 Q. B.D. 3403 and 
disting. The New Zealand and Australian Land Co. v. Watson, 7 Q. B.D. 


me) Lupton v. White, 15 Vee. 4323 Mason v. Moriry, 34 Beav. 471, 
475; see also faarie v. Hastie, 2 Cu. Div. 304; Jn re Mallett, 13 Ch. 
Div. 696; Hancock v. Smith, 41 Ch. Div. 456; and disting. £ox v. 
Buckley, 3 Ch. Div. 508. 
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the trustee gue trustent from the principle lastly stated ; for if a 

andthe 44. trustee who has been guilty of a breach of trust has 

Gly ten any beneficial interest under the trust instrument, and 

participating such interest is equitable, the court will not allow him 

trast may be tO receive any part of the trust find in which he is 

‘timpounded.” equitably interested until he has made good his 
default as a trustee ; and this is called ‘“‘ impounding 
his beneficial interest ” (7); but the court cannot in 
general apply this remedy, if or so far as the trustee’s 
beneficial interest under the deed or will is legal and 
not equitable (s); for ‘the court” (it has been said) 
‘Chas no power to lay hold of that legal interest or 
‘to assert anything in the nature of ao lien or charge 
‘‘upon it in order to recoup the breach of trust.” 
The beneficial interest of the cestui que trust who has 
participated in the breach of trust may in the like 
manner be impounded to make good the breach, that 
is to say, if such interest is equitable, as it usually is, 
and not legal; and this is now so even in the case of 
& married woman restrained from anticipation (/). 


pe pa pay- It may be stated as a general rule, that if a trustee 


trueteeson be guilty of any unreasonable delay in investing or 
facet transferring the fund, he will be answerable to the 
cestut que trust for interest during the period of his 

laches («),—the rate being usually four per cent., but 

sometimes a higher rate; and the court will occasionally 

charge executors and trustees even with compound 

bedaeas en interest. In general, the court will charge more than 
perceat, four per cent. upon balances in the hands of. a trustee 

in the following cases only (r), that is to say :-—(1.) 

Where he ought to have received more, as where he 


has improperly called in a mortgage carrying five per 


(r) Jn ve Brown, Dizon +. Brown, 32 Ch. Div. 597 ; aud see Woodyate 
t. Greeley, 8 Sim. 180; Waring v. Coventry, 2 My. & K. 
(8) ° v. Butter, 21 Beav, $60; ~ +, Buckley, 3 Ch. Div. 508. 
t) §1 §2 Viet c. 59, 0 6. 
«) v. Fiddon, 23 Beav. 386. 
G 


(¥) ; 4 De G. M. bh 
Jur. N. 8. 62; Powell v. Hullxs, 33 Ch. Div. 552. 
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cent.; (2.) Where he has actually received more than 
four per cent. (x); (3.) Where he must be presumed 
to have received more, as if he has traded with the 
money, in which case the ecstut que trust has it at his 
option to take the profits actually obtained (y); and 
(4.) Where the trustee is guilty of direct breaches of 
trust or gross misconduct (2). 


The remedy of ao cestui que trust against his trustee Acquiescence 


for breach of trust of any sort may be barred by the re uf 


cestui que trust’s acquiescence, or by his executing a 
release («). But. there can be no acymescence without 
knowledge (d); nor would a release executed without 
full knowledge be binding (c). 


Concurrence by the cestut que trust in the breach ¢ 
of trust is also a full discharge to the trustey from 
all jiability therefor to such concurring cesfuc que 
trust, and to persons subsequently claiming under him 
(d@); nevertheless, persons under disability, as married 
women (¢), or infants (7), who have concurred in a 
breach of trust, may nevertheless proceed against the 
trustees, except where they have by their own active 
fraud induced the trustees to deviate from the proper 
performance of their duties (g); and even in that 
excepted case, married women have at times proceeded 


(x) Inve Emmet's Estate, Emmet v. Emmet, 17 Ch. Div. 142. 

(y) Jones v. Fozall, 15 Beav. 392; and see Lodinson v. Kubinson, 11 
Beav. 371. 

(z) Afayor of Berwick y. Murray, 7 De G. M. & G. 519; Townend v. 
Townend, 1 Giff. 212. 

(a) Brice v. Stokes, 2 L. C. 877; Harden v. Parsons, Eden. 145; 
Burrows v. Walls, 5 De G. M. & G. 233; Farrant y. Blanehford, 1 Ve 
G. Jo. & Sm. 107, 119; and see London Financial Association v, Aelk, 
26 Ch. Div. 107. 

(6) Kintore v. Kintore, 11 App. Ca. 394; Thompaon v. Finch, 22 
Beav. 325; Life Association of Scotland v, Siddal, 3 VD. F. & J. 73; 
J Cartur v. Montreal City Bank, 13 App. Ca. 111. 

{¢ Walker v. Symmonds, 3 Swanat. 1. 

(d) Evans v. Benyon, 37 Ch. Div. 329; Bridger v. Deane, 42 Ch. Div. 9. 

(e) Parkes v. White, 11 Ves. 221. 

(f) Wilkiason v. Parry, 4 Rusa. 276. 

(9) Sawyer v. Sawyer, 28 Ch. Div. 595; and see Garnes v. 

31 Ch. Div. 147. 
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successfully against the trustee whom they have in- 
duced to deviate from his duties,—e.., where the 
trust is for the separate use of the married woman 
without power of anticipation (1) ; and although latterly 
some of the judges, Bacon, V.C. (7), and Pearson, J. 
(k), inclined to establish a more equitable doctrine, 
that is to say, endeavoured to hold that the restraint 
on anticipation was intended for the protection of a 
married woman outside the court, and was not intended 
to enable her to do a wrong in the court, so that the 
court might, ¢.., have given the trustees liberty to 
retain their costs against a married woman out of her 
income notwithstanding the restraint on anticipation 
(l),—-these endeavours were for a time frustrated 
by the solemn decision of the court of appeal (m) ; 
but the Trustee Act, 1888 (2), 8. 6, has now made 
the married woman liable in such a case. 


A cestui que trust may also by subsequent con- 
firmation prevent himself from taking proceedings 
against trustees for a breach of trust (0); but the 
purported confirmation will not. be binding on him 
unless he had a full knowledge of the facts of the 
case (7); and the mere connivance of the cestui que 


trust ata breach of trust is not: necessarily a confirma- 
tion of the breach (y). 


A trustee is entitled to have his accounts examined 
-~l to have a settlement of them. If the cesfut que 


(A) Savage v Foster, Mod, 35: Wright v. Snowe, 2 De G. & Sm. 
22; Jwre Lush's Trusts, L. R. 4 Ch. App. 591; Stanley v. Stanley, 26 
rR 310; 7 Ch. Div. 580. 

(i) Addie v. JuAnaon, 31 Ch. Div. 532. 

(£) Jn ve Andrews, yo Ch. Div. 159. 

(i) is v, Johueon, 31 Ch. Div., at p. §37. 

(we) Allis v. Juknson, supra; and see Hyde v. Hyde, 13 YP. D. 166; 

but see Jn ee Dizon, Dixon v. Smith, 35 Ch. Div. 4 


(wm) §t & §2 Viet. e go, 
{o) ee v. Hobson, 9 Vea. 103; Fliteroft's Case, 21 Ch. Div. 519; 
| Case, 26 Ch. Div, 107. 
Lloyd v. Attwood, 3 De G. & Jo. 650; Kay v. Smsth, 21 Beay. 
522; Burrows v. Walls, 5 De G. M. & G. 254. 
v. Symonds, 3 Swanat. 463. 
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trust, being sui jurts, is satisfied that nothing more is 
due to him, he ought to close the account, and give an 
acknowledgment equivalent to a release. On the other 
hand, if the cestut que trust is dissatisfied with the 
accounts, he ought to have the accounts taken. He is 
bound to adopt one of the two courses; he is not at 
liberty to keep a Chancery suit hanging for an inde- 
finite time over the head of the trustee (,). 


Usually settled accounts are not opened (7.¢., taken 
over ayain throughout or in fote); but in an action 
for an account, when the plea of settled accounts is put 
forward in defence (s), the practice of the court is, upon 
proof of one clear omission or insertion that is erro- 
neous, to give liberty to the plaintiff to surcharge the 
omission and to falsify the insertion, together with all 
other erroneous omissions and insertions; and this 
liberty is commonly called © liberty to surcharge and 
falsify” (¢). And apparently the error or errors need 
not be of a fraudulent character (uv); but it is sufficient 
in the general case that they are errors of a substantial 
amount (vr); but if it is the agent. himeelf who rendered 
the account that seeks to open it, or to surcharge and 
falsify it, then he must show fraud therein (). 


Under the Trustee Act, 1850 (y), and the Trustee Trustee 
Extension Act, 1852 (2), which apply to all trusts, ; 
whether express, implied, or constructive, the Court of ¥sder 
Chancery may appoint a new trustee or new trustees, 
either in substitution for, or in addition to, any existing 


(r) 2 Sp. 46, 47, 92r. 

(3) Holgate v. Shutt, 28 Ch. Div. 111. 

(¢) Heighington v. Grant, 1 Phil. 601; Pit v. Cholmondeley 2 Ver. 
Sr. 565; Coleman v. Mellersh, 2 M. & G. 309, 314; Drew v. Power, 1 
Sch. & Lef. 182; and disting. Blagrave v. Hlouth, 2 K & J. 509, §22; 
and Watson v. Rodwell, 7 Ch. Div. 625; 11 Ch. Div. 150; and ace 
Holgate v. Shult, supra. 

(s} Williameon v. Barbour, 9 Ch. Div. 529, at p. §32. 

(v) Gandy v. Macaulay, 31 Ch. Div. 1. 

(x) Davies v. Davies, 2 Keen, 534; Smith v. Everitt, 27 Beav. 446. 

(y) 13 & 14 Vict. c. 60. 

(2) 15 & 16 Vict, c. §5. 
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trustee or trustees, whenever it is expedient to make 
such appointment, and it is inexpedient, difficult, or 
impracticable to do so without the aid of the court; 
but no such appointment by the court is to operate 
further or otherwise as a discharge to any former or 
continuing trustee than the like appointment under an 
express power in the instrument of trust would have 
done (a). But the occasions for having recourse to 
these Acts have been recently very much diminished by 
and in consequence of the Conveyancing and Law of 
Property Act, 1881 ()), ss. 31-34, which provide (in 
effect) for the appointment of new trustees by the 
person in that behalf referred to in the Act, and for 
the vesting of the trust property in them jointly with 
any of the old (who are continuing) trustees, the ap- 
pointor merely making a declaration that the property 
shall so vest; and the new appointment in general 
operates to release the retiring trustee or trustees ; and 
these provisions ef the Act of 1881 are retrospective. 
And under the Conveyancing and Law of Property Act 
1882 (c), s. 5, on the appointment of new trustees, 
separate sets of trustees may be appointed for separate 
properties held upon separate or distinct trusts (d). It 
may be here mentioned, however, that, apart from legis- 
lation, the court has an inherent jurisdiction to remove 
old trustees, and to appoint new ones in their place, 
and that it assumes and exercises this jurisdiction where 
the interests of the beneficiaries appear to require it, 
although no personal fault is attributable to the old 
trustees (¢); also that, independently of the Con- 
veyancing Act, 1882, the court has power (scil. under 
the Trustee Acts) to allow trustees to retire from 6 
part of the trust property held upon separate or distinct 


(@) 13 & t4 Vict. c. 60, 8. 36. 
{b} 44 & 45 Vict. c. 41. 
fo Sees 45 64 ve 
Sai oaiee seinind cag. ik 36 Ch. Div. §20. 
etterstedt v, Broers, 9 App. Ca. 371. 
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trusts. and to appoint a separate set of trustees for 
such part (/). 


Also, under the Trustee Relief Act, 18.47 (y), trustecs Truater Relief 
and executors. or the major part of them, may, on ane I 
affidavit, and without either action or other legal pro- ls Bader. 
cerding, pay trust moneys into the Bank of England 
to the account of the Paymaster-General, Chancery 
division, in the matter of the particular trust, and also 
transfer or deposit trust stocks and securities into or 
in the name of such Paymaster-General in such matter ; 
but the relief afforded by this Act should not. be resorted 
to unless there is a differlty in admimistering or in 
further administering the trust fund. The trustee's 
affidavit must now have a schedule annexed thereto 
like the lodyment schedule to an order (hk). The 
trustees and executors, after such payment, into court, 
and to the extent thereof, are discharged of all con- 
trol over the trust, and of all duties as trustees or 
executors (4; but they must give the erstuis que 
trustent notice of their having paid the money in. The 
court takes charge of the trust fund and invests it ; 
and upon petition by the person or persons claiming 
to be entitled thereto, the court will, upon notice to 
the trustees or executors, make an order for the pay- 
ment out of the font, and will also on such petition 
decide any questions of law or of fact incidental to 
such payment out, anless the court finds that the diffi- 
culties are such as to justify the institution of an action 
for the determination of the questions involved (4). 


(f) In re Moss's Trusts, 37 Ch. Div. 518. 

(9) 10 & 11 Vict. c, 96, amended by 12 & 13 Vict. c. 74. And 
36 Geo. IIT. c. 52, «, 32, a8 to payment into court of a legacy to which 
an infant isentitied. See also Order LV., rule 2, sub-rule 5 (when fund 
<loes not exceed £ 1000,. 

(A) Supreme Court Funds Rules, 1884, rule 41. 

(1) Re Coe, 4 K. & J. 199. 

Re Bloye, 1 Mac, & G. 488; Lewis v. Hillman, 3 Ho. Lo. 607. 
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CHAPTER VII. 


DONATIONES MORTIS CAUSA. 


a Ir is essential to a valid donatio mortis causd that it 


of 


(a.) On er 
tion to 
eeu 


Revoked by 
recovery or 


(3.) Dalivery 


should ‘be made “in such a state of illness or expecta- 
tion of death as would warrant a supposition that the 
gift was made in contemplation of that event ” (a). 


A donatio mortis causdé is always made on the condi- 
tion, eXpresse «lor implied, that the gift. shall he abso- 
lute only in case of the donor’s death, and shall there- 
fore be revocable during his life (2). Therefore, if the 
donor recover from his illness, or if he resume the 
possession of the gift. it will be defeated (c). Thus, in 
Stantlaud v. Willot (d), the plaintiff being possessed 
of shares in a public company, and being in a state 
of extreme illness, transferred them into the name of 
the defendant ; the plaintiff then recovered, but subse- 
quently became a lunatic; and upon a bill filed in his 
name by his committee, the defendant was declared a 
trustee of the shares for the plaintiff. 


And to the validity of a donatio mortis caust there is 
the further and all-essential requisite of delivery. For, 
if the intention be expressed in writing, but no delivery 
takes place, even though the document be signed by 
the donor, it will be ineffectual as a donatio mortis 


ae Edwards v. Jones. 1 My. & Cr. 233; Dujleld v. Elwes, 1 Bligh 


v. Jones, 1 My. & Cr. 233. 


Turner, 1 L. C. 983; nv. Markham, 7 Taunt, 231. 
(d) 3 Mac. & G. 664. 


DONATIONES MORTIS CAUSA, 


; for in such a case it 1s in fact a legacy, and the 
writing is held a testamentary document, and not being 
attested by two witnesses, as directed by the Wills 
Act (c), it will be void (f/f). And althongh it might 
possibly be good as a declaration of trust (), still that 
is not at all likely. at least in the general case; for 
what is clearly intended to operate in one way and 
fails to do so, is not, as a rule, construed by the court 
to operate in another way—in jerour of a rolunteer. 
And if the gift is made by parol, and there is no 
delivery of the article, it will be equally ineffectual as 
adunatio mortts causi; nor can it pussibly operate in 
such a case, either as a gift: tafer ricos, or as a testa- 
mentary disposition (1). But af there is an_ effectual 
delivery, with or without writing, the pitt will be good, 
although the writing should not be attested at all (2). 


It is well settled. that if a donor intends to make Imperfect 
a testamentary gift which turns out to be ineffectual, tenet 
that gift will not be supported as a dunatio mortis mpported ass 
crusd, Thusin Mitchell vy. Nnith (7), where A. put into 
the hands of B. certain promissory-notes, saying, ‘I 
‘ give vou these notes; and on being reminded that 
they wanted indorsement, indursed them in the pre- 
sence of one witness as follows :— J bequeath, pay the 
‘within contents to B. or his order at| my death,” — 
Turner, L.J., thought that the language of the indorse- 
ment and the evidence showed that a testamentary 
disposition was intended, and that it was invalid as 
such for want of attestation as required by the Wills 
Act: also, that having been intended as a will, it 
could not be regarded, in furour of a volunteer, a8 & 


1 Vict. c. 26, 
(f} Rigden v. Vallier, 2 Ves. Sr. 238; Ta v. Kent, 1 Rob. 400. 
(g) Mergan v. Malleson, L. R. 10 Eq. 47 ag A re Shield, Pcthybridge 
v. Burrow, W. R. 1884, p. 127: WN. 188s. p- 83. 
(kA) Tate v. Gtibert, 2 Vea. dr. 120. 
(3) 1 Vict. c. 26; Moore v. Darton, 4 De G. & Sm. 
(jy) 12 W. R. goat. 


198 


Ineffectual 
gift ¢ 

not 

mortis cauad, 


livery, 
a.) To donee 
or donee's 


Delivery 


Mm. wat... 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


donatio mortis causd, notwithstanding that there was a 
complete delivery. 


It is also well settled that if the donor intends to 
make a pift inter vivos which is ineffectual, it cannot 
be supported as a donatio mortis causd. ‘Thus, in 
Edwards v. Jones (k), the obligee of a bond, five days 
before her death, signed a memorandum, not under 
seal, which was indorsed upon the bond, and which 
purported to be an assignment of the bond without 
consideration to a person to whom the bond was at 
the same time delivered. The circumstances of the 
transaction did not constitute, in the opinion of the 
court. a donatio mortis vcarsd ; and it was held that 
the pift, reyarded as tater rrros, was incomplete, and 
being without. consideration, the court could not give 
effect to it. °° For the court will not. aid a volunteer 
“to carry into effect an imperfect vift.” 


If a personal chattel be actually given by the donor 
himself to the donee, or by some other person at the 
donor's request into the hands of the donee, or to 
some other person as trustee or avent for the donee, 
a good delivery is constituted. In Farguharson vy. 
Cave (1), it was held that a mere delivery to an agent. 
in the character of an agent, for the donor. would 
amount to nothing: for an effective delivery must be 
a delivery to the donee, or to the donee’s agent (mn). 
Where the chattel itself has not been delivered, the 
delivery of some effective means of obtaining it is 
however sufficient; but not the delivery of a mere 
ineffective symbol (x). For example, if the thing 
given asa denatio mortis carusd be a chose in action, 


kh) t My& Cr. 226; Jn ov Sheeld. WN. 1885, p, 83 reversing S. C., 
wr. 1884, p. 127. sie as . 

(f) 2 Coll. "Oh. Ca 367. 

(m) Moore vy. Darton, 4 De G. & Sm. 517; see Jn ve J] 
Sdenastone v. Brock, 36 Ch. Div. 541. 

(mn) Ward v. Turner, 1 L. C. 983; Snellgrove v. Baily, 3 Atk. 214. 


DONATIONES MORTIS CAUSA, 


delivery of some document essential to the recovery of 
the chose in action is sufficient, Thus, in Afvore v. 
Darton (0), where, on a loan, the borrower had given 
the lender a receipt in the following terms:—‘ Received 
‘of Miss D. £500, to bear interest at five per cent. per 
“annum, —it was held that a delivery of this receipt 
to an agent of the borrower by the creditor on her 
deathbed, stating that. she wished the debt to be can- 
celled, was a good denatio mortis causd, And so also, 
in Jones v. Selby (p), the delivery of the key of a box 
was held to be a sufficient denatio mortis causd of its 
contents. 


In Trimmer ve. Danby (4), upon the death of a 
testator, ten Austrian bonds were found, amongst other 
securities, in a box at his house, with the following 
indorsement :—‘‘ The first five numbers of these Aus- 
“trian bonds belong to and are H. D.’s property,” 
signed by the testator. Hf. D. was the testator’s house- 
keeper, and the key of the box was given into her 
custody. It was held, that as there had been no 
actual transfer or delivery into the hands of Hf. D., the 
bonds still remained part of the testator’s assets, the 
court being of opinion that the testator gave the key 
to H. D. in her character of househecper, and for the 
purpose of taking care of it for his benefit; the court 
at the same time assenting that the testator meant to 
give the bonds to H. D., and that the bonds were 
capable of being transferred by hand, but maintaining 
that in cases of this nature it must be proved that 
there has been an actual transfer of property, and 
that everything has been done that is capable of 
being done to effect that transfer (r)—the mere in- 


(o) 4 De G. & Sm. 519. 

{p) Pree. in Ch. 

(q) 25 L. J. Ch. 424; In re Shield, Pethybridge v. Burrow, W. 
1884, p. 127; W. N. 1885, p. 83. 

{r) Powell +. LHellicar, 26 Beav. 261. 
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tention to transfer not being sufficient in favour of a 
volunteer. 


And so also in Hawkins v. Blewiit (s), where A., 
being in his last illness, ordered a box containing 
wearing apparel to be carried to the defendant’s house 
to be delivered to the defendant, giving no further 
directions respecting it; and on the next day, the 
defendant brought the key of the box to A., who 
desired it to be taken back, saying he should want a 
pair of breeches out of the box-—the court held this 
not to be a good donatio mortis causd ; ond the learned 
judge said—‘ In the case of a dunatio mortis causd, 
‘possession must be immediately given; and also in 
“parting with the possession, it is necessary that the 
“donor should part with the dominion over it. Here, 
‘the box seems rather to have been left in the defen- 
‘‘dant’s care for safe custody, and was so considered 
by herself.” 


There cannot, it seems, be a good donatio mortis 

* of South Sea Annuities (7); nor of railway 
stock (v); nor of the donor’s own cleque upon a 
banker (), unless cashed in his lifetime or otherwise 
neyotiated (rv). But there may be a good donatio 
mortis caust of a bond (y); also of a mortgage debt 
on real estate by delivery of the mortgage deeds (:). 
So also, the delivery of a promissory-note, payable to 
order though not indorsed (a); and of a third party’s 


2 Eap, 663. 
(¢t) Ward v. Purner, 2 Ves, Sen. 431. 
(«) Moore v. Moore, L. R18 Eq. -474. 
(vr) Tate v. Hilbert, 4 Bro. C. C. 286; Boutts v. Ellis, 4 De G. M. 
G. 249; Mewit v. Kaye, lL. R. 6 Eq. 198 ; In ve Mead, Austin ¥ 
15 Ch, Div. 651. 
{ent Pearee, L. R. 5 Ch. Div. 730. 
(y) Snellgrove v. Baily, 3 Atk. 214; Gardner v. Parker, 3 Mad. 184. 
(2) v. Elwes, 1 Bligh N. 8. 497; and disting. Shdiito v. 
» 30 Ch. Div. 396 (the cane of a gift inter wivas). 
- Peal v. Peal, 27 Beav. 303; Jn re Mead, Austin, v. Mead, 15 Ch. 
651. 
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cheque payable to order though not indorsed (b); and 
of a deposit note (c), will constitute a good donatio 
mortis causd. But the delivery of the title-deeds to an 
estate will not operate to convey the estate. 


A donatio mortis causd differs from a legacy, and How it 
ees 2 ‘ . from a 

resembles a gift infer rivos in these respects :—1. It anc 
takes effect sub modo from the delivery in the lifetime ye on 
of the donor, and therefore cannot. and need not be 
proved as a testamentary act. 2. It requires no assent 
or other act on the part of the executor or administrator 
to perfect the tithe of the donee, On the other hand, How it 
it differs from a gift tater vires and resembles a legacy a ; 
in these respects :—1. It is revocable during the donor's & pes ea 
lifetime (7). 2. It may be and always might be made 
even at law to the donor's wife (¢). 3. It 1s liable to 
the debts of the donor on a deficiency of assets (/). 
4. It is subject to legacy duty (y). 5. It is subject. to 
probate duty or (speaking more properly) to ‘* account 


stamp duty” (7). 


(b) Clement v. Checseman, 27 Ch. Div. 631. 

(c) Amis v. Witt, 33 Beav. 619; Moure v. Moore, L. R. 18 Eq. 474. 

(d) Smith v. Casen, ated 1 P. W. 406; Jones v. Selby, Pree. Ch. 300, 

(e) Tate v. Leethead, Kay, 658; and see Conveyancing Act, 1881 (44 
& 45 Vict. c. 41}, & §0. 

(J) Smith v. Casen, cited 1 P. W. 406. 

(7) 8& 9 Vict. « 76; 1 Sp. 196, 

(A) 44 & 45 Vict. c. 12, «. 38. 
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LEGACIES. 


Suits for loga- NO suit will lie at the common law to recover legacies, 


cies only in 
equity unless 
exeoutor as- 
sents. 


uity jari 
ri aa 


unless the executor has assented thereto (a), or unless 
the action should be by the legatee of a debt against 
the executors and the debtor as co-defendants, where 
the executors refuse to sue the debtor (4). But in 
cases of specific legacies of goods, after the executor 
has assented thereto, the property vests immediately 
in the legatee, who may maintain an action at law for 
the recovery thereof (¢), The Court of Probate, estab- 
lished by the Court of Probate Act, 1857 (/), and which 
was the successor of the Keclesiastical Court, was, by 
& proviso in section 23 of that Act (being the section 
which confers and detines the Jurisdiction of the court), 
expressly excluded from entertaining suits for legacies 
or suits for the distribution of residues; and under the 
Judicature Act. 1875 (c), a plaintiff is not to assign 
his action to the Probate Division of the High Court 
of Justice unless he would have been entitled indepen- 
dently of—ic., previously to—the Judicature Acts to 
have commenced his action in the Court of Probate. 


Where the bequest of a legacy involved the execu- 
tion of a trust, express or implied. or the legacy was 
charged on land, or the other courts could not take due 


(a) Deeks v. Strutt, 5 T. R. 690. 
(6) Yeatman v. Yeatman, 7 Ch. Div. 210; Travis v. Milne, 9 Hare 
141 
(c) Doe v. Gay, 3 East. 120. 
20 & 21 Vict. ¢. 77. 
k 39 Viet. c. 77, 
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care of the interests of all parties, courts of equity 
exercised an exclusive jurisdiction. And where the 
executor had assented to the legacy. courts of equity When concur. 
exercised a concurrent jurisdiction with the other courts "+ 
over legacies ; because the executor was treated as a 
trustee for the benefit of the Jegatees, a universal 
ground for the interposition of equity (7), and also 
because the aid of equity might be required to obtain 
discuvery, account, or distribution of assets, or some 
other mode of relief which the other courts were in- 
compctent to afford. 


Bequests or legacies have been classed under three Division of 
heads,— general, specific, and demonstrative. A legacy ‘8! 
is general, where it} dues not amount to a bequest. of 1, General. 
any particular thing, as distinguished from all others 
of the same kind. Thus, if a testator gives A. a 
diamond ring, or £1000 stock, or a horse, not refer- 
ring to any particular diamond ring, stock, or horse, 
these legacies will be general. The terms ** pecuniary 
legacies” and “ general legacies” are commonly used 
as synonymous, although * pecuniary legacy,” strictly 
speaking, means only ‘‘a legacy of money” (4). 


A legacy is specific, when it 1s a bequest of a parti- 2. Specific. 
cular thing, or particular sum of money, or particular 
debt, as distinguished from all others of the same kind. 
Thus, if a testator gives B. ‘‘ my diamond ring,” ‘‘ my 
black horse,” **my £1000 stock,” or ‘‘4£1000 con- 
tained in a particular hag,” or * owing to me by C.,” 
in these and the like instances the legacies are 


specific (7). 


Ww 


. 


A legacy is demonstrative, when “it is in its nature 
; tive, 


(f) Hurst v. Beach, 5 Madd. 360. 

(g) 1 Rop. Leg., by White, 191 n. ; Hascthorn v. Shedden, 3 Sm. & G. 
293; Fielding v. Preston, 1 De G. & Jo. 438. 

(A) Stephenson v. Dowson, 3 Beav. 342; Manning v. Purcell, 7 De G, 
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“a general legacy, but there is a particular fund 
“ pointed out to satisfy it” (7). Thus, if a testator 
bequeaths £1000 out of his Reduced Bank Three per 
Cents., the legacy will not be specific or general, but 
demonstrative (/). 


It is of great importance to distinguish these three 
different species of legacies one from the other. The 
chief points of difference are these:—1. If, after 
payment of debts, there is a deficiency of assets for 
payment of all the legacies, a general legacy will be 
liable to abate, but a specific Jegacv will not. 2. On 
the other hand, if a specific bequest is made of a chattel 
ora fand, which fails by alienation or otherwise, during 
the testator’s lifetime, the legatee will not be entitled 
to any compensation out of the general personal estate 
of the testator; because nothing but the specific thing 
is given to the legates (4). 3. But with regard to a 
demonstrative legacy, it is so far of the nature of a 
specific legacy, that if will not abate with the general 
leyacies until the fund out of which it 1s payable is 
exhausted; and it is also so far of the nature of a 
general legacy, that it will not be liable to ademption 
hy the alienation or non-existence of the property 
pointed out as the means of paying it (/), that being 
only the primary fund for payment. And even with 
regard to general pecuniary legacies, the testator may 
have given some a priority over others, in which case 
(if the estate is insufficient) they will not abate pari 
passu, but those having priority will be paid first (7) ; 
and in general, legacies given in lieu of dower or in 


(*) Ashburncr v. Afaquire, 2 L. C. 2363 Robinson v. Gddard, 3 Mac. 


(9) Sparrow v. Jaasselyn, 16 Beav. 135. 
{k) 1 Rop. Leg,, i White, 191-2; Brown's Diet, title 
(t) Rop. Leg. White, 237; see generally, Mullins v. Smith, 1 
ate & Sm. 210; Viekers v. Pound, 6 . L. Cas. 885. 
(m) In re Hardy, Welle +. Borwick, 17 ‘Ch. Div. 708, distinguishing 
vy. Morrett, 2 Ves. Sr. 420. 
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satisfaction of debts have priority (7); but as regards 
legacies given in. lieu of dower, the widow as a legatee 
is entitled to priority only if her husband, the testator, 
had in fact at the date of his decease lands out of 
which she was and remained dowable notwithstanding 
the will 


In deciding on the validity and interpretation of 
purely personal leyacies, courts of equity in peneral 
follow the rules of the civil law, as recognised and 
acted on in the old ecclesiastical courts; but as to the 
validity and interpretation of legacies charged on land, 
they generally follow the rules of the common law, 
which endeavour in all cases to favour the heir ()). 
Accordingly. the courts favour the vesting of legacies 
if not charged on land, whereby they become trans- 
missible to the personal representatives of the legatce 
should he die before the time of payment (7); but 
the courts have alsu persistently held that a legacy 
payable out of land, although it may be vested in 
one sense, yet sinks for the benefit of the inherit- 
ance in case the legatee dies before the period of 
parment (7), unless where that period is postponed 
for adventitious reasons (s) ; and this is apart from all 
considerations of fraud, and is purely for the benefit of 
the heir. Ayain, legacies charyed on land carry interest 
as from the date of the testator’s death (4); on the 
other hand, general legacies not so charged (including 
apparently demonstrative leyacies properly so called 
(w) ) carry interest as from one year after the testator’s 


(n) Staklachmidt v. Lett, 1 Sm. & G. 421. 

(0) See /feath v. Dendy, 5 Ruas. 545; Roper v. Roper, 24 W. Vi. 1013; 
and see 3 & 4 Vict. c. 1065, #. 12. 

(p) See Hawkins on Construction of Wills; Brown's Law Dictionary, 
title ca. 
(q) Harrison v. Foreman, 5 Ves. 207. 

(rv) Paslett v. Pawlett, 1 Vern. 321; but see enty v. Wrey, 19 Ch. 
Div. 492, reversed on uppeal, 21 Ch. Div. 332. 

(s) King v. Withers, 3 P. Williams, 414. 

(t) Maxwell v. Wettenhall, 2 P. Williams, 26. 

(u) Mullins v. Smith, 1 Dr. & Sm. 210. 
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decease (v); and this is so, semble, even where the 
legacy is given on a series of limitations, ¢g., to one 
for life and afterwards to another or others (x); but 
a general legacy given in satisfaction of a debt carries 
interest as from the death (y); as does also a general 
legacy to an infant child not otherwise provided for (z), 
and a legacy of a fund which is severed from the rest 
of the estate immediately as from the testator’s death (a); 
also, if the legacy is an annuity, 16 accrues, semble, 
as from the death ()), at least in general (c). As 
reyards specific legacies, including bequests of specific 
portions of a specific fund, so long as such fund re- 
mains, they carry interest lke specific legacies (d), 
which in fact they are (¢). The rate of interest is 
four per cent. in all cases (/). 


When the property of the testatrix out of which 
certain general legacies were payable was reversionary, 
and the executors instead of selling the reversion had 
waited till the reversion fell in, which it did not 
do till twelve years after the death of the testatrix, 
and the executors in so waiting had acted for the 
benefit. of the estate, the legatees were held entitled 
not merely to six years’ arrears, but to interest from 
one year after the death of the testatrix (y). 


Where there is a legacy of shares, or of other like 
property, and there is an accretion thereto, either by 
the payment of a bonus or otherwise, the question often 
arises, firstly, whether such accretion belongs as capital 


(e) Child vy. Elaworth, 2 De G. M. & G. 679. 
(x) Watttaker 0. Whittaker, 21 Ch. Div. 657, 
(ws Clarke v. Sewell, 3 Atk. 90. 
s) Newman v. Batcaon, 3 Sw. 680. 
(a) Dundas v. Wolfe- Murray, 1 H. & M. 425. 
(6) Gibson v. Butt, 7 Vea. 8g. 
(c) Gibson v. Bott, supra. 
(d) Barrington v. Tristram, 6 Ves. 345. 
(e) Muddins v. Smith, 1 Dr. & Sm. 210, 

) Wood v. Bryant, 2 Atk. 523. 

In ve Blackford, Blackford v. Worsley, 27 Ch. Div. 676. 


LEGACIES, 


to the estate of the testator, or whether it belongs to 
the legatee of the shares or other like property ; and 
secondly, in case it belongs to the legatee of the shares, 
and such legacy is given to one for life, with remainder 
to another, whether it belongs wholly to the legatee 
for life as income, or whether it is to be treated as 
capital added to the legacy, so that only the interest 
thereon should go to tl legatee for life. And it 
appears, firstly, that a bonus or dividend or other 
accrvtion declared before the testator’s death, although 
it may not be payable or paid till after the death, will 
form part of the testator’s general estate, and will not 
go to the legatee of the shares (1) 3 seeus, if the accre- 
tion be declared after the death (). | But. where no 
declaration of bonus or dividend is necessary, or 
the accretion accrues de die in diem, an apportionment 
will be made if part of the time during which the 
accrual has proceeded is in the bfe of the testator, 
and the residue of such time has been after his death (4), 
excepting possibly in the case of a specific legacy (J). 
But as regards the profits of a private partnership, 
these appear not to be within the Apportionment Act, 
1870 (m), although the profits of a public partner- 
ship or company are within the fifth section of that 
"Act (x). And it appears, secondly, that as between 


man, a bonus declared out of capital will be capital (0), 
and a bonus declared out of profits (even out of 


A Lock v. Venables, 27 Beav. 598; De Gendre v. Kent, L. RB. 4 Eq. 
253. 
(t) See Wright v. Tuckett, 1 J. & H. 266; Mackinley v. Bates, 31 
Beav. 280. 
(k} Capron v. Capron, L. R. 17 Eq. 288; Constable v. Constable, 11 
iv. 68:. 
(1) Whitehead v. Whitchead, L. R. 16 Eq. 528; and see Pollock v. 
Pollock, L. R. 18 Eq. 329. . 
(m) Jbtoteson v. Elam, L. R. 1 Eq. 188; Jn re Cox's Trust, 9 Ch. Div. 


159. 
(n) Carr v. Grifith, 12 Ch. Div. 655. 
(0) Paris v. Paris, 10 Vea. 185; and see Sproule v. Bouch, 29 Ch. 
hiv. 635; 12 App. Ca. 385 
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accumulated profits) will be income (p); but if the 
eompany has the power of declaring the bonus to 
be either capital or income, and of paying or apply- 
ing it accordingly, the company’s decision determines 
the question as between the tenant-for-life and the 
remainderman (9). 


The subject of legacies is further considered in this 


.treatise in other chapters, that is to say, as regards the 


Satisfaction thereof, in the chapters on Performance 
and Satisfaction ; as regards the Payment thereof, in 
the chapters on the Administration of Assets and the 
Marshalling of Assets ; as regards Legacies tu Charities, 
in the chapter on [express Public Trusts; as regards 
the effect of Mistakes in bequests, in the chapter 
on Mistake; and as regards the distinction between 
Legacies and Death-Bed Gifts, in the chapter on Duna- 
tiones Mortis Causd. 


(p) Barclay v. Waimeright, 14 Ves. 66; Sproule v. Bouch, supra. 
(y) In re Barton's Trust, L. R. § Ey. 238; Sproule v. Bouch, supra, 
p. 053. 


CHAPTER IX. 
CONVERSION. 


«* NOTHING is better established than this principle, General rule. 
‘‘that money directed to be employed in the purchase Money into 
‘Sof land, and land directed to be sold and tured “™" 
‘‘into money, are to be considered as that species of Land into 
‘“property into which they are directed to be con- 7" 
‘Sverted, and this in whatever manner the direction is 

“given, whether by will, or by contract, or in marriage 
‘articles or by marriage settlement, or otherwise ; and 
“whether the money is actually paid or only cove- 
‘‘nanted to be paid; and whether the land is actually 

‘‘ conveyed, or only ayreed to be conveyed, the owner 

‘‘of the fund, or the contracting parties, nay make 

‘‘land money, or money land” (a). 


This notional conversion of land into money, or of 
money into land, may arise in two ways: firat/y, under 
wills; secondly, under deeds. It is proposed to treat by will or 
the subject under the following heads,—distinguishing ““‘/¢™"* 
between deeds and wills :— 


1. What words are sufficient to produce conversion ; 

2. From what time conversion takes place ; 

3- The general effects of conversion; and 

4. The results of a total or partial failure of the 
objects and purposes for which the conversion has 
been directed. 


(a) Pletcher v. Ashburner, 1 L. C. 
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What words 1. What words are sufficient to produce conversion. 
are sufficient. 


The direction The direction to convert either money into land or 
sedis arta land into money must be imperative; for if the direc- 
perative, tion to convert be merely optional, the property will 
(1) Express; be considered as real or personal, according to the 
actual condition in which itis found. Thus, in Curling 

v. May (b), A. gave £5000 to B., in trust that B. should 

lay out the same in the purchase of lands, or else put the 

same out on good securities, for the separate use of 

his daughter, H. (the plaintiff's then wife), her heirg, 

executors, and administrators, and died in 1729. In 

1731, H., the daughter, died without issue, before 

the money was invested in any purchase of Jand. The 

husband, as administrator, brought a bill for the money 

against the heir of H., and the money was decreed to 

the husband-administrator ; for Lord l'albot said, it was 

originally personal estate, and yet remained so, aud 

nothing could be collected from the will as to what. 

was the testator’s principal intention (c). But where 

ieeg the conversion is apparently optional, as where trustees 
where limita. are directed to lay out personalty, ‘‘either in the 
ar purchase of lands of inheritance, or at. interest,” or 
toland, or =‘ in land or some other securities,” as they shall think 
most fit and proper, yet if the limitations and trusts 

of the money directed to be laid out are only adapted 

to real estates, so as to denote the testator’s intention 

that land shall be purchased, this circumstance will 

outweigh the presumed option which may be read 

as referable only to the interim investment, and the 

money will be considered land (d). The like rule 

may possibly apply to the converse case, but the 
limitations seldom are exclusively applicable to per- 

sonal estate; and the idea of an interim investment in 

land is not very sensible. A direction to convert and 


(e) Cited 3 Atk. 255, 
e) Bourne v. Bourne, 2 Hare, 35. 
(d) Barlom v. Saunders, Amb. 241. 
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invest upon request may or may not be imperative ; 
but it usually is (e). 


2. Time from which converston takes place. Time from 
Subject to the general principle that the terma of iene hairs 
each particular instrument must guide in the construc P!**- 
tion and effect of that instrument (/°), the rule is that In wills from 
in regard to wills, conversion takes place as from the Geath 
death of the testator (7), and as to deeds or other in- In deeds from 
struments inéer ritros, that it takes place as from the Seles ane 
date of execution. And the reason for this distinction 
is well stated in the case of Gvrifftth v. Ricketts (h),— 
“A deed differs from a will in this material respect: ; 
‘the will speaks from the death, the deed from delivery, 
“Tf, then, the author of the deed impresses upon his 
“real estate the character of personalty. that, as be- 
‘*tween his real and personal representatives, niakes it 
“ personal and not real estate from the delivery of the 
‘deed, and consequently at the time of his death. The 
‘principle is the same in the case of a deed as in the 
‘‘case of a will; but the application is different, by 
“reason that the deed converts the property in the 
‘lifetime of the author of the deed, whereas in the case 
‘of a will, the conversion does not take place until the 
‘‘death of the testator.” Moreover, the conversion 
into personal estate will. in the case of a deed, take 
effect as from the execution of such deed, notwithstand- 
ing there may be contained in the deed a trust for sale 
which 18 not to arise until after the settlor’s death (2). 


But although it is true as a general rule that in Rules to 
a deed conversion takes place from the date of 


(e) Thornton v. Hawley, 10 Ves. 129; Grieveson v. Kirsopp, 2 
653; Davies v. Goodhew, 6 Sim. 585; Burrell v. Baskerfield, 11 


(f) Ward v. Arch, 15 3im. 389. 

@) Beaucleri: v. Mead, 2 Atk. 167. 

(A) 7 Hare, 311; and see Morris v. Grifiths, 26 Ch. Div. Gol. 

(i) Clarke v. Franklin, 4 K. & J. 257; following Hewitt v. Wright, 
1 Bro. C. C. 86. 
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is execution, caution is required in applying that rule 


& 


an actual (not 
notional) 
couversion. 


(x.) Sat aa 


morte a, — 
ore or 

rr death of 
or. 


land taken 


to cases in which there is no intention at all to effect 
a conversion; for in these cases, there is, in fact, no 
conversion properly so called, that is to say, there is 
no notional conversion, and the property does not alter 
its character until there has been an actual conversion 
of it by sale, complete contract, or otherwise. Thus 
in Wright v. Rose (k), where A., being seised in fee 
of a freehold estate, borrowed £300 from B., the 
defendant, and secured the repayment of it with in- 
terest by executing a mortgage of the estate, with 
power of sale; and hy the terms of the mortgage 
deed it was provided that the surplus moneys to arise 
rom the sale, in case the same should take place, 
should be paid to A., his exccutors or administrators ; 
and A. died intestate, and afterwards B. sold the 
estate under the power of sale for a sum which greatly 
exceeded the mortgage money and interest,—The court 
held that the surplus of the purchase-moneys was real 
estate; and Sir J. Leach made the following observa- 
tions :—‘‘ If the estate had been sold by the mortgagee 
‘‘in the lifetime of the mortgagor, then the surplus 
‘‘moneys would have been personal estate of the 
‘‘mortgagor, and the plaintiffs (the next of kin of 
‘‘the mortgagor) would have been entitled. But the 
‘‘estate being unsold at the death of the mortgagor, the 
‘equity of redemption descended to his heir, and he 
‘‘is now entitled to the surplus produce” (J). 


So again where lands are taken compulsorily by 
companies having statutory powers in that behalf,— 
thease powers incorporating, usually, the provisions of 
the Lands Clauses Consolidation Act, 1845 (m),—the 
mere notice to treat which is given by the company does 
not, as from the date thereof, operate as a conversion 


vy. ; ee 


k) 2 Sim. & St. 32 
4) See Bourne 
m)7 & 8 Vict, 0. 28. 
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of the lands into money, for such notice without more 
does not amount to a contract (n); but if the notice is 
duly followed up, and the price is afterwards ascer- 
tained, whether by agreement of the parties or (fail- 
ing agreement) by valuation, arbitration, or verdict, as 
provided in the Act, then, and as from (but only as 
from) that date, a conversion is effected; for an en- 
forceable contract has then, and not until then, been 
arrived at between the company and the landowner (0) ; 
and this view is entirely consistent with the doctrine of 
equity in the case of ordinary contracts for the sale 
of lands; for if such contract is not enforceable (¢.4., 
because there is no title to a material part of the tene- 
ments comprised in the contract), there is no conver- 
sion effected thereby (7). 


Closely connected with the class of cases just re- (3.) In case of 
ferred to, are those cases where the conversion depends nie ia 
on an option to purchase in some third person to be ™ purchase. 
exercised at afuture time. Thus in Lawes vy. Brnnett (7), @-) Option 
where A. made a lease to B. for seven years, and on viously to will. 
the lease was endorsed an ayreement that if B. should i pela 
within a limited time be minded to purchase the in- 
heritance of the premises for £3000, A. would convey 
them to B. for that sum; and B. assigned to C. the 
lease and the benefit of this agreement; and A. died, 
and by his will gave all his real estate generally to 
D. and all his personal estate to D. and E.; and within 
the limited time, but after the death of A., B. on behalf 
of C. claimed the benefit of the agreement from J., 


who accordingly conveyed the premises to C. for £3000, 


(n) Haynes v. Haynes, t Dr. & 8m. 426; adopted in Richmond v. 
North London Railway Company, L. R. 5 Eq. 352, at p. 358. 
re ried v. Metropolitan Railway Company, L. R. 7 Ch. App. 154. 


5 
= Pease Howell, 34 Ch. Div. 166. 
(q) 1 Cox. 167; see Edwards v. West, 7 Ch. Div. 858 ; Reynard v. 
Arnolds, L. R. 10 Ch. App. 386: Jn re Adams and Kensington Vestry, 
24 Ch. Div. 199; 27 Ch. Div. 394. The option may be, but ustally is 
not, purely personal: see Alexander v. Cross, 30 Ch. Div. 203. 
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—the sum of £3000, when paid, was held to be part 
of the personal estate of A., and that E. was entitled 
to one moiety of it as such; for, as observed by the 
Master of the Rolls, if a man seised of real estate 
contracts to sell it, and dies before the contract is 
carried into execution, it is personal property of him ; 
and if it is left to the option of B. whether he shall 
purchase or not, that makes no difference at all; for 
once B. has elected, the election is referred back to 
the original agreement. Until, however, in such a 
case, the option to purchase is actually exercised, the 
rents and profits go to the person entitled to the pro- 
perty as real estate (7); that is to say, wholly to D. 
in the above case. 


Similarly where a testator specifically devises lands 
which are subject to an option of purchase, when such 
option is exercised, the purchase-money is undoubtedly 
personal estate, 7.¢., 1s actual personal estate ; and in 
this case, the only question arising is, whether or not 
the specific devisee is to reccive the purchase-money. 
Now, in the case of Drant v. Vause (s), where, under 
a lease for years, the lessees had an option to purchase 
the fee-simple of the demised lands; and after the 
date of the lease the lessor made his will, whereby he 
devised the lands, specifically describing them, to G. 
for life, with remainders over; and after the testator’s 
death the lessees elected to purchase the fee-simple of 
the lands,—The court held that the purchase-money 
went to the specific devisee, and therefore that G. took 
a life-interest in it (¢); for observe, that after the 
testator had made the lease, he devised the lands 
specifically, on express limitations, intending that the 
land or (in case the option should be exercised) the 
purchase-moneys should go to the specified devisees. 


{r) Townley v. Becwell, 14 Vea. 591; Ex parte Hardy, 30 Beay. 206, 
{a} 1 ¥.& OC. C. s80 a 
(t) Awass v. Smith, 2 De G. & Sm. 722. 
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On the other hand, if the will do not in such a 
case specifically devise the property, no such intention 
will be inferred; therefore, when the option is exer- 
cised, the purchase-money will fall into the residuary 
personalty, and will not go to (or remain to) the 
devisee (x). 


In the case of Weeding v. Weeding (vr), where the (4.) Option 
testator, after making his will, whereby he devised 
his real estate specifically to one, and bequeathed the 
residue of his personal estate to another, entered into 
a contract giving an option of purchase over part. of Pe Lceners) 
his real estate, which option was exercised after his (2.) Specific 
death, the real estate subjected to the option was Weating v. 
held to be converted from the date of the exercise 
ef the option, and went to the. residuary Jegatees, 
Wood, V.C., observing :—"' The testator, who must 
‘“ be presumed to know the law, makes a will devising 
‘‘real estate in one way, and giving his personal estate 
‘upon different trusts. After this he makes a con~ 
‘tract, the effect of which he knows will be to give 
“a third person the power of saying, at a future time, 
‘whether a certain portion of his real estate shall be 
“realty or personalty. . . . The case is.as Uf the testator, 
“after having given the property by will, had made a 
‘‘sale of tt. If the sale was vut and out, the devisee's 
“interest would be taken away; and, in the present 
‘‘ case, the sale (which was suspended for a time) has 
‘“become an actual sale out and out, through the 
‘**exercise of the option; and the same consequences 
‘must follow ” (z). 


And it need scarcely be added, that if the devise 
in such a case was 8 general (as distinguished from & 


(u} Collingwood v. Row, 5 W. R. 484; and see Lawes v. 
supra. 

(e) 15. & H. 424. 

(x) Gods © Teague,7 W.R.84; Woods v. Hyde, 10 W. RB. 339; 
see Frewen v Prewen, L. R. 10 Ch. App. 610. 
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specific) devise, the result would be the same. For 

The general the general principle underlying all these decisions ap- 

Lethon pani pears to be this, namely, that if the option is created 

options, . after the will, it is a suspensory conversion of the 
land into money and a suspensory ademption thereof 
from the devisee (whether general or specific), which 
subsequently operates or not as a complete conversion 
and complete ademption, according as the lessee exer- 
cises or does not exercise his option; but if the option 
is created before the will, and the testator afterwards 
devises the lands by specific descriptions, the sus- 
pensory conversion exists, but the suspensory ademp- 
tion does not; and accordingly, when the option in 
the latter case is afterwards exercised, although the 
conversion becomes complete and actual, still there is 
no ademption at all. 


The effects of 3. As to the effects of conversion. 

— These have been generally stated to be, to make 
personal estate real, and real estate personal,—and 
this even before any actual conversion of the property. 
Accordingly ,— 

=) ae renee (a.) Money directed to be turned into land descends 

oa death, to the heir (), and land directed to be converted into 
money goes to the personal representatives (2); and 
when the conversion is by will, the land, although 
only notionally converted into money, is subject to 
probate duty (a), and also to legacy duty (+); but the 

, money which is notionally converted into land has 
been held (somewhat inconsistently) to remain subject 
to legacy duty (c), and even to probate duty (d). 


, Ashby v. Palmer, 1 Mer. 296 ; Blliot v. Fiaher. 12 Sim. 505. 
Re Genn, 9 P. D. 234, citing 4t.-Gen. v. Hubback, 10 Q. B. D 
3 13 Q B.D. 275; but nee Matson v, Swift, infra. 
im Att, -Gen. ¥. Holford, 1 Pri. 426; see 55 Geo. III. c. 184. 
c) Re De Lancy, L. R. 4 Exch. 345; L Exch. 102; and 
Reg. v. De Laney, L. R. 6 Exch. 286; 36 Geo, 1 ha hg 
&.- Sa ocee 


d) Mateon v. awit 8 Beav. 368; and see Att. 
14.Q. B.D. 895; 16Q B.D. g08; 12 App. Ca 672. 


i Seudamore v. Scudamore, Pree. in Ch. 543. 
¢ 
e 
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(6.) Money directed to be turned into land would (a. 
not formerly have escheated to the crown upon the 7cnesttc 
failure of the heirs of the party entitled (c), because 
escheat used to be a legal incident; but apparently 
now such money will escheat, by virtue of section 4 
of the Intestates’ Estates Act, 1884 (/), for such 
money appears to be equitable realty within the 
meaning of that section. Also. land directed to be 
turned into money would not formerly have escheated 
to the crown, nor yet would it formerly have gone to 
the crown as bona vacantia (g); but apparently it will 
now go to the crown as a result of the Intestates’ 
Estates Act, 1884, section 7, read in combination 
with section 4, that is to say, as being an equitable 
interest of the testator which, within the meaning of 
section 7, is in the event undisposed of. 


(c.) Money belonging to a married woman directed (c.) An regards 
to be converted into Jand is liable to the husband's tue” 
curtesy ; though under the same circumstances it was 
held, in deference rather to the custom of conveyancers 
than to principle, that the widow was not entitled to 
her dower out of the money of her husband directed 
to be laid out in land (4). This anomaly has been 
swept away by the Dower Act ((); but both curtesy 
and dower are now readily defeated by the husband or 
by the wife, as the case may be. 


(d.) Again, before the Wills Act (4), an infant, under (¢.) : 
the age of twenty-one, might make a will of personal Seal 
estate; bat he could not, during minority, dispose of 
personalty to be laid out in land (/); he can now of 


course make a will of neither. 





(e) Walker v. Denne, 2 Ves 169. 

(f) 47 & 48 Vict. c¢. 71. 

(9) Taylor v. Haygarth, 14 Sim. 8. 
(A) Sweeta v. Bindon, 2 Vern. 536. 
(i) 3 & 4 Will. IV. c 105, «. 2. 

(k) 1 Vict. «. 26. 

(4) Zarlom v. Saunders, Amb. 241. 
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4. The results of a total or partial failure of the 
purposes for which conversion is directed. 


Firstty, As to total failure—The rule is, that 
where conversion is directed, whether by aill or by 
deed, and whether of moncy into land or of land into 
money, if the objects and purposes for which the con- 
version is intended totally fail before or at the time when 
the will or deed comes into operation, no conversion will 
take place, but the property will remain in its original 
state, or rather, will result to the testator or settlor 
with its original form unchanged; or, in the words 
of Wood, V.C., in the case of Clarke v. Franklin (m), 
‘if at the moment when the grantor put his hand to 
“this deed, the purpose for which the conversion was 
‘directed had failed, the property would have been at 
“home in his lifetime, and the court would have re- 
“ garded it as if no conversion had been directed ” (7). 


SECONDLY, As to partial failure.—The rules are 
somewhat complex, and it will be necessary to deal 
seriatim with the cases, regard being had to the nature 
of tho instrument (whether deed or will) by which 
the conversion is directed; and in each case three 
questions arise, namely,— 


Istly. To what extent is the trust for conversion 
still in force ? 


2dly. Who is to benefit by the lapse or failure— 
the heir or the personal representatives of the testator 
or settlor? and, 


3dly. In what character will the benefit accruing to 
the testator’s or settlor’s real or personal representatives 
be taken by such real or personal representatives ? 


(maK & J. 287. 
(n) v. Waterworth, 7 Ves. 435; Smith v. Claston, 4 Mad. 492. 


CONVERSION. 
I. Cases under wills,— 


(a.) Of land into money. 


I. Under wills, 


Land into 


money. 


In Ackroyd v. Smithson (0), a testator gave several Ackroyd v. 


legacies, and ordered his real and personal estate to be 
sold, and his debts and legacies to be paid out of the 


Ninthaom,— 
the heir takes 
the undia- 


posed-of sur- 


sale proceeds, and subject thereto he gave the residue sr nanned 


to certain legatees. Two of the residuary legatees 
died during the testator’s lifetime, and their shares 
consequently lapsed. The next of kin claimed the 
lapsed shares as part of the personalty ; and so far 
as they represented or were attributable to personal 
estate, they were decreed to go to the next. of kin 
of’ the testator; but so far as they represented or 
were attributable to real estate, they were decreed to 
go to the heir-at-law, and for the following reasons, 
namely :—‘‘ That the heir-at-law is entitled to every 
‘interest in Jand not disposed of by his ancestor ; 
‘“‘that it is not enough that the testator did not intend 
‘his heir to take; he must make an actual disposition 
‘‘in favour of another (p); and if he has not made 


plus Janda, 


‘such actual disposition of all his real estate, the law There must be 


‘‘ gives such part as he has not actually and eventually 


a gift 
exc)a 


‘disposed of, even against: his intention, @ furtiort in be. 


‘‘a case where he has expressed no intention, to his 
‘heir. The testator meant, no doubt, to convert the 
‘‘whole of his real estate into personalty, in case all 
‘‘his residuary legatees should take; but he has 
‘‘ intimated no intention as to that part of his real 
‘‘estate the disposition of which has, in the event, 
‘failed of effect; he never meant to determine upon 
‘the nature of that undisposed of part as between his 


‘‘ heir-at-law and his personal representatives or next Undisposed-of 


‘‘of kin; he appears not to have adverted to the 
‘possibility of any lapse; and to argue from what he 


(o) 1 Bro. C. C. §03,1 L. C. ogg. 
(p) 1 Fitch v. Weber, 6 Hi cs ssa: 226 i 


Dootrine does 
not apply to a 
sale by the 
court, 


Except under 
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‘‘ intended with respect to the residuary legatees, that 
“he intended the same in favour of his next of kin, 
‘is to reason from a case.in which intention is ex- 
‘“‘ pressed to prove a like intention in a case which 
‘‘ presupposes the absence of intention.” 


But the doctrine of Ackroyd v. Smithson does not 
extend to the case of a sale under an order of the 
court, at any rate where the heir-at-law has consented 
to such sale. Thus, in Steed v. Preece (q), where 
certain land had been sold to raise an infant's costs 
in a suit for partition, it was held that the personal 
representative was entitled to the surplus of the sale 
proceeds,——Jessel, M.R., there stating that ‘in Ack- 
‘“royd v. Smithson no such general principle was 
‘decided as that if the court sell so much land as it 
‘is judged will be required to raise a charge, and 
“there is a surplus, there is an equity to reconvert 
‘that surplus in favour of the real representative ; for 
‘‘that the true principle is this, that the moment a 
‘sale is properly made, conversion follows, and there 
‘is no equity to reconvert the surplus.” And in 
Hyett v. Mekin (rv), Kay, J., has held, that when the 
trustees of the will have a power of sale. and they 
do not. exercise it, but the court, in an edministration 
action to which the trustees are defendants, orders a 
sale of the land which is subject to the power, that is 
a lawful and complete conversion of the lands, even as 
from the date of the order, and that there is not in 
such & case any re-conversion, as regards the surplus 
proceeds. Nevertheless, even in sales by the court, 
such a re-conversion may under special circumstances 
exist ; ¢.g., under the express provisions in that behalf 
contained in any statute. And accordingly under the 


_. 22 W. R. 432; Foster v. Foster, 1 Ch. Div. 588; Mildmay 
Quieke, 6 Ob. Div. 553; but see Cooke v. Dealey, 22 Beav. 196. 
(r) 25 Oh. Div. 735; and see Arnold v. Dizon, L. R. 19 Eq. 1 
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Partition Act, 1868 (s), in the case of infant's lands 
(¢), and also in the case of married women’s lands (1) 
(but not of adults who are suit suris), being sold under 
the decree made under that Act, for the sale thereof 
in lieu of partition, there is a re-conversion; and 80 
generally, in all cases of Jands sold under the Lands 
Clauses Consolidation Act, 1845 (7), where the land 
is the property of a corporation or of a tenant for life 
or of any of the other persons under disability to sell 
who are specified in sect. 69 of that Act («). 


The case of Ackroyd v. Smithson shows the extent Smita v. 
axton: The 

to which the conversion still remains in force, and the jund to be sold 
person who benefits, in the case of a partial failure ; 
the further question remains, whether the land directed analartaey 
to be sold, and which results to the heir, results to him actual oon 
as real or as personal estate,—a question that arises “4° 
between the real and the personal representatives of 
such heir. The answer to this question 1s given in Smith 
vy. Claxton (y), where it was stated as follows:—‘‘ A 
‘‘devisor may give to his devisee either land or the 
‘* price of land at his pleasure, and the devisee must 
‘+ receive it in the quality in which it is given. If it 
‘‘be the purpose of the devisor to give lands to the 
‘¢ devisee, the land will descend to his heir; if it be 
‘‘the purpose of the devisor to give the price of land 
‘‘ to the devisee, that price will, like other money, be part 
‘‘ of the devisee's personal estate. Under every will, the 
‘‘true inquiry is, whether the devisor has expressed 
‘‘a purpose that in the events which have happened 
‘‘the land shall be converted into money. Where a 


(s) 3 & 32 Ms c. ee and see the Settled Estates Act, 1877 (40 
& 41 Vict. c. 18), 

(¢) Foster v. "Poster, 1 Ch. Div. 588; and distinguish Arnold v. 
Dizon, supra. 

(«) Mildmay v. Quieke, 6 Ch. Div. 553; and consider Wallace v. 
Greenwood, 16 Ch. Div. 362. 

(vr) 8 Vict. c. 18. 

(z) See Keland v. Fulford, 6 Ch. Div. 491, distinguishing Ez 
Flamant, 1 Sim. N. 8. 270; and see Re Sloper, 22 Beav. 198. 

(y) ¢ Mad. 492; and see Mordaunt v. Benwell, 19 Ch. Div. 302. 
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a.) Where sale “‘ devisor directs his land to be sold, and the produce 
it rosntte ‘to be divided between A. and B., the obvious purpose 
seen ey tothe ‘of the testator is that there shall be a sale for the 


(.) Where 


not made, or 
eo far as not 
made, —it 


Trae rule. 


‘‘ convenience of division, and A. and B. take their 
‘¢ several interests as money and not as land. Soif A. 
‘¢ dies in the lifetime of the devisor, and the heir stands 
‘‘in his place, the purpose of the devisor that there shal] 
‘‘ be a sale for the convenience of division still applies ; 
‘Cand the heir will take the share of A., as A. would 
‘‘ have taken it, 7.¢.,a8 money and not as land. But sup- 
‘pose A. and B. both to die in the lifetime of the 
‘‘devisor, and the whole interest in the land descends 
‘to the heir, the question would then be, whether the 
‘‘devisor can be considered as having expressed any 
‘‘ purpose of sale applicable to that event so as to give 
‘the quality of money to the interest of the heir. The 
““ obvious purpose of the devisor being that there should 
‘be a sale for the convenience of division between his 
‘‘ devisees, that purpose could have no application to a 
‘case in which the devises having wholly failed, there 
‘‘was no occasion to make any division; and the heir 
‘would therefore take the whole as land.” The rule, 
therefore, which is derivable from Smith v. Clarton,— 
and the rule which is consistent with the later autho- 
rities,—appears to be briefly this:—That where it is 
necessary to sell the land for the purposes of the trust, 
and there is only a partial disposition of the produce 
of the sale, there the surplus belongs to the heir as 
money, and not as land, and will therefore go to his 
personal representative, even though the land may not 
have been sold during his lifetime, provided that it be 
afterwards actually sold in the course of the due execu- 
tion of the trust (2). 


(b). Of money directed to be laid out in land. 


ae 16 -& K. 
665; Wall v. 2 De G. & Jo. 683. 
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The. principle on which Ackroyd y. Smithson was 
decided applies also to the converse case of money 
directed to be laid out in the purchase of real estate, 
devised to uses which partially fail; for the undisposed- 
of interest in the money will result for the benefit of the 
next of kin of the testator as personalty, and will not 
go to the heir-at-law (a). Lord Cottenham, while 
Master of the Rolls, in the case of Coyan vy. Stephens Cogan v. 
(b), after examining all the authorities upon this subject, t 
put an end to the anomaly which would otherwise have ™rey 
existed in the law of conversion, by deciding in favour presentatives. 
of the claims of the next of kin. = In Cogan vy. Stephens, 
the testator had directed £30,000 tuo be laid out 
immediately by his executors in the purchase of an 
estate or estates in the county of Devon or Cornwall, 
the income of which he gave to his widow during 
her life, and after her decease to certain persons (all 
of whom died during the life of his widow without 
issue) in tail, with remainder to a charity. The money 
was not Jaid out, and the pift to the charity being void 
under the statute of mortmain, it was held that the 
next of kin, and not the heir-at-law of the testator, 
was entitled to the fund. ‘If a testator,” said his 
Lordship, ‘‘ devises land for purposes altogether legal 
“or which altogether fail, the heir-at-law takes it 
‘‘as undisposed of. If a testator gives personal pro- 
‘‘perty for purposes altogether illegal or which alto- 
‘gether fail, the next of kin takes it as undisposed 
‘of. If a testator devises land for purposes which 
‘fare in part illegal, or which partially fail, the heir 
‘‘takes so much of the land as is undisposed of, and 
‘*‘ this whether the land be actually sold or not. Then 
‘‘why should not the analogy hold good for the next. 
‘of kin in the case of a partial failure also? I hold 

that it does; and in so holding, I am maintaining 

that uniformity of decision as to the conversion of 





(a) Reynolds v. Godlee, Johnaon, 536, 582. 
(6) 1 Beav. 482 n. 
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‘land into money, and of money into land, which 
‘has always been supposed to exist.” 


So far the analogy between cases of conversion of 
land into money and of money into land is complete ; 


_ but on the further question, namely,—the quality in 


which the undisposed-of personalty which results to 
the next of kin results to them,—the analogy ceases, or 
rather apparently ceases; for in reality it continues, 
the case of Reynolds v. Godlee (c) having decided that 
personalty directed by will to be laid out in land to 
be held on trusts which do not exhaust the absolute 
interest, devolves, after the expiration of the specified 
trusts, and in the meantime subject thereto, according 
to its actual condition at the time of the devolution, 
that is to say, as personal estate if that continues to 
be its actual condition, but as real estate if the per- 
sonal estate has been in the meantime actually laid 
out in Jand before the failure of the trust (1). 


It was decided in Jessop v. Watson (ec), that the 
blending of the proceeds of the real with the personal 
estate, for an express purpose which fails, will not 
operate to convert the real into personal estate for a 
purpose not expressed, viz., to give it to the next of 
kin. This rule received a strong application in Fitch v. 
Weber (f). There the testatrix devised and bequeathed 
her real and personal estate in trust, as to the real 
estate for sale, as soon after her decease as could be, 
and declared that the trustees should stand possessed 
of the proceeds of the sale, as a fund of personal and 
not of real estate, for which purpose such proceeds, or 
any part thereof, should not in any case lapse or result 
Jor the benefit of the heir-at-law; and after giving 


(e) : Johnson, 8 
td) Ourteis v. Perasnd : to Ch. Div, 
e) t My. & K. 667. 

6 Hare, 146 
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legacies, the testatrix directed her trustees to pay and 
apply the residue of her estate and effects as she 
should by any codicil to her will direct or appoint. 
The testatrix made no codicil. It was held that the 
heir-at-law was entitled to the proceeds of the real 
estate undisposed of—that the mere intention to ex- 
clude the heir was of no avail, uadess there was a gist 
ever on failure af the purposes to some one else—that 
the purpose for which the testatrix said she excluded 
the heir was simply that the realty might be made 
a fund of personalty, which purpose would not per se 
be sufficient to disinherit the heir arco for the purposes 
of the will. 


It appears to be in accordance with this decision Conversion fos 
that the courts have held that no conversion of land MiP 
into money will arise merely by the testator or testatrix ®"4 out. 
declaring that the land is to be deemed personal estate, 
and distributable accordingly, but an actual direction 
to that effect which shall operate a conversion for all 
purposes is required (y). And in fact all the cases 
on the subject seem to depend on this question, — 
‘Whether the testator meant to give the produce of 
‘the real estate the quality of personalty to adl intents 
‘or only so far as respected the particular purposes 
‘of the will; for unless the testator has sufficiently 
‘declared his intention that the realty shall be con- 
‘verted into personalty not only for the purposes of 
‘‘the will, but further, that the produce of the real 
‘‘ estate shall be taken as personalty, whether such pur- 

** poses take effrct or not, so much of the real estate or 
‘“‘ produce thereof as is not effectually disposed of by 
‘‘the will at the time of the testator’s death (whether 
‘‘from the silence or inefficiency of the will itself, or 
‘from subsequent lapse or other cause of failure) will 


See Att.-Gen. v. Mangles, 5 M. & W. 120; Johneon v. Arnold, 
¥ Ves. Sen. 171; Edwards v. Tuck, 3 De G. M. & G. 40. 
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“result to the heir. But every conversion, however 
‘‘absolute in its terms, will be deemed a conversion 
‘for the purposes of the will only, unless the testator 
‘distinctly indicates an intention that it is, on the 
‘failure of those purposes, to prevail as between the 
‘ nersons respectively on whom the law casts the real 
‘‘and personal property of an intestate, namely, the 
‘‘heir and next of kin” (4). 


II. Cases under deeds,— 


(a.) Of land into money. 
().) Of money into land. 


In both these cases one general rule is applicable. 
When, by an instrument inter vivos, realty is directed 
to be converted into personalty (7), or personalty into 
realty (4), for certain specified purposes or objects, and 
a part of those purposes or objects fail, the property to 
that extent results to the settlor, and through him, if 
it is land directed to be converted into money, it goes 
to his personal representatives (/), and if it is money 
directed to be converted into land, it goes to his heir (m); 
and its subsequent further devolution (if any) will, 


semble, depend upon its actual character at the time 
that further devolution arises. 


It will be seen, therefore, that there is a material 
distinction as to the application of the doctrine of re- 
sulting trusts between those cases where conversion 


(A) Mr. Cox's note to Cruse y. Barley, 3 P. Wms. 22; 1 Jarman on 
Wills, §30, ad ed.; Amphlett v. Parke, 2 Rusa. & My. 221; Taylor v. 
Taylor, 3 De G. M. & G. 190; Robinson v. Governors of London 
vif al, 10 Hare 19; Barra v. Fowkes, 13 W. R. 987. 

( Clarke v. Prandin, 4 K. & J. 263. 

k) Bee Pulteney v. Darlington, 1 Bro. Ch. Ca. 223; Lechmere v. 

WD Gren v. Roskets, 7 H 

v. are, 299.' 
) Wheldale v. Partridge. 8 Ves. 236. 
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partially fails, when it is directed by will, and when it 
is directed by deed. In the case of conversion directed 
by will, if there has been any partial failure of the 
purposes for which the conversion has been directed, 
to that extent it will result to the testator’s representa- 
tives, real or personal, who would have been entitled 
to take it had no conversion been directed, whereas in 
the case of conversion directed by deed or other instru- 
ment infer tivos, the rule is just the reverse (7), 


The reason of this diversity, as has already been Explanation of 
pointed out, is, that whereas a will comes into opera- . 
tion from the death of the testator, a deed takes effect 
in the settlur’s lifetime, from the moment of its de- 
livery. A simple illustration will suffice to set the 
rules on this subject in the clearest light. Suppose a 
conveyance of real estate by deed upon trust to pay 
the rents and profits to the settlor, during his life, and 
after his death to sell the same and divide the pro- 
ceeds between A. and B. equally, if then living. 
Afterwards A. dies before the time when his share 
becomes due, t.¢., before the settlor’s death; as to his 
moiety there is a failure. Whotakesit? Clearly the 
settlor, who is still alive, and to whom it must there- 
fore result; but in what form? Here steps in the 
principle, that a deed, for the purpose of conversion, 
operates from the moment of its delivery, even though 
the settlor has directed the sale to take place after his 
death. The deed, therefore, has converted the realty 
in the lifetime of the author of the deed. ‘‘ Whatever 
‘‘be the time at which that conversion is directed to 
‘take place, whether in the grantor’s lifetime or after 
‘‘his death, the grantor by executing a deed of this 
‘‘ description says, in effect, ‘ From the time I put my 
‘‘ hand to this decd, I limit so much of this property to 
‘myself as personal property’” (0). The property 


Brown's Dictionary, title Conversion. 
i Clarke v. Franklin, 4 K. & J. 263. 
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therefore results into the hands of the settlor himself 
where the conversion is by deed, and from him it 
devolves (as by a second devolution) in the same way 
that it devolves from the heir or next of kin where 
the conversion is by will. 


( 229 ) 


CHAPTER X. 
KECONVERSION. 


RECONVERSION may be defined as that notional or 
imaginary process by which a prior notional conver- 
sion is annulled and taken away, and the notionally 
converted property is restored in contemplation of a 
court of equity to its original actual unconverted 
quality. 


The cases on this subject range themselves under Two varieties 
. ‘ of reconvor- 
two heads; for reconversion may take place either sion, 
(1.) by act of the parties; or (2.) by operation of 


law. 


I. Firstly, reconversion by the act. of parties,—and I. By the 
hereunder the matters .to be considered are (1.) the” = 
persons who may or who may not reconvert; and (2.) 
the mode by which they do so. 


1. Now, in the first place, it is clear that the sole ue By absolut 

absolute owner in fee-simple in possession of property = 
directed to be converted may elect to take that pro- 
perty in whatever form he chooses,—thero being, in 
fact, no other person who has any voice in the matter ; 
‘equity, like nature, will do nothing in vain ;” and it 
would be vain for equity to compel the doing of that 
which might be undone the next moment; still the 
onus of proving @ reconversion will (even in this case) 
be on those who allege it (a). 





(a) Sisson v. Giles, 11 W. R.971 ; Benson v. Benson, 1 P. Wms. 130. 


Pepa ee teeta 
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2. As regards co-tenants, the following distinction 
has been taken, namely :—(1.) That when the conver- 


sion is of money into land the one undivided owner 


(a.) Of mone 
to Ss Sacea’ 
‘the 


may reconvert without the concurrence of the others, 
but (2.) that in the converse case, he may not do so. 
Thus :— 


(a.) In Seeley v. Jago (v), X. devised £1000 to be 
laid out in the purchase of lands in fee for the benefit 


» of A. B., and C., equally to be divided. A. died 


convert. ~ 


_ Of land to 
be converted 
into money, — 


reoconvert. 


By — 
extent of his 


leaving an infant heir, and 3B. and C., together 
with the infant heir, brought a bill for the £1000. 
The Lord Chancellor said, ‘“‘The money being 
directed to be laid out in land for A., B., and 
"C. equally, which makes them tenants in common, 
‘‘and B. and C. electing to have their two-thirds in 
‘money, let it be paid to them, for it is vain to lay 
‘‘out this money in land for B. and C., when the 
‘next moment they may turn it into money, and 
‘equity, like nature, will do nothing in vain.” 


(b.) On the other hand, in Holloway v. Radcliffe (6), 
where A. B. was entitled to two-thirds of an estate 
directed to bo converted into personalty, the court held 
that the estate had not been reconverted into realty by 
acts of A. B. done independently of the owner of the 
remaining one-third; for the sale of an undivided 
share would be less marketable, and would probably 
produce a far less sum than would be attributable to 
it on a sale of the entirety. 


3. As regards a remainderman, he cannot reconvert 
60 as to affect the interests of the prior tenants; ¢g., 
in the case of a settlement of money to be laid out in 
land upon trust for A. for life, with remainder to B. 
in fee, A. can insist on his rights under the settlement, 





(6) 3 P. Wms. 
(c) 23 Beary. 163. 
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and can compel the trustees of the settlement to lay 
out the money as directed by the settlement. But, of 
course, the remainderman is not prevented from declar- 
ing that as between his real and personal representatives, 
his remainder shall be distributable or shall descend 
in whichever character he chooses to direct (¢). 


4. An infant cannot ordinarily reconvert (¢); be- 4 By infants. 

cause, usually, the matter can wait till he comes of 
age. And if the matter won't wait, then the court 
may direct an inquiry whether it is for the benefit 
of the infant to reconvert or not, and will order and 
decree according to the result of the inquiry,—but 
apparently without prejudice to the diverse rights of 
the real and personal representatives of the infant 
dying under age (f) 


5. A lunatic cannot reconvert (y); but bis come 5. By lunatics, 

mittee, with the sanction of the court, may do so for 
him, in which case the like inquiry will be directed 
as in the case of infants; but the court will not 
usually in the case of lunatics prejudice tho diverse 
rights of the real and personal representatives of the 
lunatic; on the contrary, the court will in general 
make express provision for preserving theso mghts 
intact (1). 


6. As regards married women they reconrvert as 6. By marie 
wonen. 
follows :— 


(a.) As to money to be converted into land :—A ies) money 
Jeme covert could not elect by a contract or ordinary jaa.) Ancient 


te ly, the marri¢ 


(dj 2Sp. 271; Triguet v. Thornton, 13 Ves. 345; (illus v. 7 
lands, 4 De G. & Sm. 372, 379; Cooksun v. Cookson, 12 Cl. & F. 128. 

(e) Seeley v. Jago, 1 P. W. 389; Carr v, Ellison, 2 Bro. C.C. 56; 
Dyer v. Dyer, 13 W. R. 732; Robinson v. Robinson, 19 Beav. 494 
pe? on the chapter on /nfants, infra; also Foster v. Foster, 1 Ch. 

iv. 5 

) Ashby v. Palmer, 1 Mer. 296. 

(A) Bee Att.-Gen, v. dilesbury (Marquess), 14 Q. B.D. 895; 16.Q. B. D. 

408 ; 12 App. Ca. 672. 
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woman was deed (1) 5 as observed by Lord Hardwicke in Oldham 
enniginer ad v. Hughes (j), ‘‘ a feme covert cannot alter the nature 


reconverted, ‘‘ of money to be laid out in land, barely by a contract 
‘‘or deed; yet the money may be invested in land 
‘‘ (and sometimes sham purchases have been made for 
‘that purpose), and she may then levy a fine of the 
‘land and give it to her husband, or anybody else. 
‘. , .She may also reconvert by coming into this 
‘‘ court, and consenting: to take the money as personal 
‘estate, scil. being first examined (as a feme covert 


Atpree ‘fon a fine is) as to her consent.” The necessity 
sent, the mar- ‘ ‘ 
ried woman Of making these sham purchases caused much in- 


Seed atkeow. COnVenience, and by the Act 3 & 4 Will. IV., ¢. 


ledged, and : ied “ns . 
lodged. and so 74, 8. 77, & married woman was permitted by deed 


g&4 Will. 1Vv., executed and duly acknowledged by her under the 
* 74% 77. provisions of that Act to reconvert (/). 


(6.)Landinto  ==(b,) As to land to be converted into money :— 
money. 


(aa.) Ancient. Here, the husband and wife might, before the Act 
dll cone 3 & 4 Will. IV. c. 74, so long as the land remained 


convenes hy unsold, by levying a fine, bar all the wife's estate and 
evyiny a fine. 


interest in the money to arise from the sale of the 
(ob.) Atpre- land (/); and under the Act (2), a married woman 
ranch may, with her husband’s concurrence, by deed ac- 


woman re- , : Not di 
peaverke Vi knowlegod under the Act, dispose of lands, or of money 


executingn subject to be invested in lands, and also of any 
deed ackuow- 


lodged. interest in land, either at law or in ‘“ equity ;” she 
may consequently reconvert ; and in Briggs v. Chamber- 
Iain (x), it was so decided as regards personal estate 
in possession which consisted of moneys to arise from 
the sale of lands; and in Zucr v. Turner (0), it was 
similarly decided regarding her reversionary interest. 
And of course as regards her separate estate, 8 married 


(t) Prank v. Frank, 3 My. & Cr. 171. 
(9) 2 Atk. 453. 
Forbes ¥. Adama, 9 Sim. 462. 
f) Co, Litt. 121 a. ».; May v. Roper, 4 Sim. 390. 
m) Sec. 77. 
©) 1% Hare, 69. 
(eo) Tuer v. Turner, 20 Beav. 
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woman may reconvert by an ordinary unacknowledged 
deed. 


As regards the mode of reconverting, it is clear Row 


that an absolute owner of property, not under dis- ce ee 


ability. may reconvert: by any express declaration of ‘tection. 
his intention in that behalf (p); and in case he 


should not so express his intention, the acts of such ib.) By implied 
an owner may be sufficient to Jead to an inference of palit ieee i 


reconversion—7.°., may amount to an implied recon- 

version; and as regards real estate directed to be caa.) 
converted into money, slight, circumstances have been 

deemed sufficient to raise the inference of a re- 
conversion on his part, ¢.y., his keeping the Jand to reconvert. 
unsold for a time (vy); or his granting a lease thereof, 
reserving rent to himself, his heirs and assigns (7). 


On the other hand, as regards personal estate to be (Ub.) Aa to. 
laid out in land, if such absolute owner receives the land, alight 


1 =t ag : , circumstances 
capital money from the trustees, he is held to bave oes 
reconyerted (s); but not if he has received merely the to reconvert. 


income of the money, though for a long time (¢). 


II. Secondly, reconversion by operation of law,— HI. By opera. 
7 ion of law. 


eg. ae t 
and hereunder it is to be observed, (1) that where Concurrence of 


money has once been impressed with the quality of [Wo requisites 


land, in a contest between the heir and executor, that spogenat ly 
impression will remain for the benefit of the heir until in person en- 


it is put an end to; and (2) that to put an end to it, id caciel pei 


(p) Bradish v. Gee, Amb. 229; but see Chaloner v. Butcher, cited 
3 Atk. 685; Pulteney v. Darlington, 1 Bro. C. C. 237; Wheldale v. 
Partridge, 8 Ves, 236; 1 L. C.932;5 and disting, Att.-Gen. v. Mangles, 
§ M. & W. 120. 

(q) Dizon v. Gayfere, 17 Beav. 433; Griesbach v. Fremantle, 17 Beav. 
314; Kirkman v. Miles, 13 Ves. 338; Mutlow v. Bigg, 1 Ch. Div. 
385; Jn re Gordon, Roberts v. Gordon, 6 Ch. Div. 531. 

r) Crabtree v. Bramble, 3 Atk. 680; and see Davies v. Ashford, 15 
Sim. 42; and disting. Jn re Lewis, Farwell v, Lewis, 30 Ch. Div. 654. 

(s) Trafford v. Boehm, 3 Atk. 440; Rook v. Worth, 1 Ves. Sr. 463; 
Cookson v. Cookson, 12 Cl. & F. 147; Jn re Daridson, Martin v. 
Trimmer, 11 Ch. Div. 341. 

(t) Gillies v. Longlands, 5 De G. & Sm. 372; Re Pedder's Settlement, 
§ De G. M. & G. 890. 
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personal, and, two things are necessary, neither of which standing 
idea oy len “alone will suffice to reconvert the property, that is to 
concerning it. gay, it must be shown, firstly, that the money was in 
the hands, z.c., in the actual possession, of a person 
who had in himself both the executors and the heirs (2) ; 
and, secondly, that such person died without making 
any declaration of his intention regarding it either 
way. If these two things are proved, then the property 
shall go according to the quality in which it was left 
by him at his death; and the onus of proof to the 
contrary will lie on those who deny the reconversion. 
Chichester v. Accordingly, where in Chichester v. Lickerstaff (v), on 
hegechitel was the marriage of Sir John Chichester with the daughter 
ae of Sir Charles Bickerstaff, Sir Charles by articles 
pee Pic tehe covenanted to pay 41500 in part of the daughter's 
** died a : ‘ 
disda no: sign” portion, which £1500, together with another £1500 
Spout. to be advanced by Sir John within three years after 
the marriage, was to be invested in land and settled 
on Sir John for life, remainder to his intended wife 
for life, remainder to their issue, remainder to Sir 
John’s right heirs; and within a year of the marriage 
the wife died childless, and Sir John three days after 
his wife; and Sir John by his will made Sir Charles 
his executor, and devised the residue of his personalty, 
after debts, &c., paid, to Frances Chichester, his sister ; 
the heir-at-law of Sir John having filed a bill against 
Sir Charles to compel him to pay the £1500 which Sir 
John had covenanted to pay, insisting that by virtue 
of the marriage articles the money ought to be looked 
on and considered in equity as land, and therefore as 
belonging to him as heir, Lord Somers said, ‘‘ This 
‘*money, though once bound by the articles, yet, when 
‘the wife died without issue, became free again, as 
‘the land would have been in case a purchase had 
‘* been made pursuant to the articles ; ” and he dismissed 
the bill. 


(a) Wheldale v. Partridge, 8 Ves. 235. 
(v) 2 Vern. 295. 
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Similarly, in the case of Pulteney v. Darlington (zx), 
where money impressed with the qualities of realty had 
come by operation of law into the hands of the person doubly om 
(Lord Bath) solely entitled to it under the limitation been twice 
in fee; and he, without taking notice of the particular j7"",-"" 
sum, devised all his manors, &c. (except certain locally 
described estates therein mentioned), to his brother 
H. in fee, and gave him all the residue of his personal 
estate, and made him his executor; and H. subse- 
quently, by his will, gave all his estates by local 
descriptions to certain uses therein mentioned, and all 
his moneys, securities for money, goods, chattels, and 
personal estate, not before disposed of, to his executors, 
for certain trusts mentioned in his will; the heir-at- 
law of Lord Bath having filed his bill to have the 
money laid out in land, Lord Thurlow dismissed such 
bill, saying: ‘‘ Where a sum of money is in the hands aii Alans 
‘‘of one without any other use but for himself, it will real uses. ‘ 
‘‘be money, and the heir cannot claim. Receiving . 
‘‘the money from the trustees, would be sufficient ; 4) 5 
‘Lord Bath did receiveit; he had it in his hands.” 
Lord Thurlow’s decision was affirmed in the House of 
Lords (y); and Lord Eldon, commenting on it, says, 
‘‘It went no further than this, that if the property 
‘‘was at home in the possession of the person under 
‘‘whom the heir and the executor both claimed, the 
‘heir could not take it; but if it stood out in a third 
‘‘ person, he possibly might ; and the question in such 
‘latter case would be simply whether the money was 
‘at home (z).” 


Apparently the £1500 mentioned in the case of I 
Chichester v. Bickerstaff (a), which Sir Charles Bicker- ou ine 
staff covenanted to pay, would be deemed “ at home” ie 


(z) 1 Bro. C. C, 223. 

(y) 7 Bro. P. C. Toml. Ed. 5 

(z) Wheldale v. Partridge, 8 Vea. 235 
(a) Supra. 
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within the meaning of that phrase as used by Lord 
Eldon in the last mentioned case of Pultency v. 
Darlington, so that that sum, as well as the 41500 
which Sir John Chichester was to advance, would go to 
Sir John’s personal representatives—no one having (in 
the events which had there happened) any interest in 
it excepting only Sir John himself. But any interest 
outstanding in any one else, entitling him or her to 
have the money actually invested in land, will prevent 
its being ‘‘at home,” and will therefore prevent a re- 
conversion by operation of law in favour of the person 
(or of his personal representatives) who, but for such 
outstanding interest, would be absolutely and solely 
entitled. Thus, in JVulrond v. Rosslyn (b), where 
monoy was directed to be invested in land to be 
settled in strict settlement and with the usual legal 
jointures, and all the limitations centred in A. be- 
fore the actual conversion was effected--Lady J. 
W. only being entitled to have a legal jointure, 
upon A.’s death, it was held that there had been no 
reconversion, but that the money remained impressed 
with the chara ter of land, and therefore went to the 
real representatives of A., by reason of (and of course 
subject. to) the outstanding jointure. 


(8) 11 Ch. Div. 640. 
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CHAPTER XI. 
ELECTION. 


THE doctrine of election in equity originates in two Election 
inconsistent alternative donations or benefits, the one (0° 
of which the pretending donor has no power to make, tve gi 
without at least the assent of the donee of the other 
benefit. In this duality of gifts, or pretended gifts, 
there is an intention, which may be express, but which 

is more often implied, that the one gift shall be a sub- 
stitute for the other, and shall take effect only if the 
donee thereof permits the other gift to also take effect, 
substantially in the manner and to the extent intended 

by the donor. The permitting donee has the right to 
choose ; whence this head of equity is commonly called 


election. 


The foundation of the doctrine is the intention 

the author of the instrument; an intention which, 
extending to the whole disposition, is frustrated by oa a 
the failure of any part; and its characteristic is, that, doctrine. 
by an equitable arrangement, effect is given to a dona- 

tion of that which is not the property of the donor; a 

valid gift in terms absolute, being qualified by refcr- 

ence to a distinct clause, which, though inoperative as 

@ conveyance, affords authentic evidence of intention. 

The intention being assumed, the conscience of the 

donee is affected by the condition, whether express or 
implied, and although destitute of legal validity, 
annexed to the benefit proposed to him. To accept 

the benefit while he declines the burden is to frustrate 
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Election, — 
derived from 
the civil law. 


Two courses 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


the intention of the donor (a). To illustrate this 
application of the doctrine, suppose A. by will or deed 
gives (i.e. affects or purports to give) to B. property 
belonging to C., and by the same instrument gives 
other property belonging to himself to C., a court 
of equity will hold C. to be entitled to the gift made 
to him by A., only upon the implied condition of his 
(C.’s) conforming with all the provisions of the instru- 
ment, by renouncing the right to his own property in 
favour of B.; he must consequently make his choice, 
or, as it is technically termed, he is put to his election, 
to take either under or against the instrument. 


The doctrine of election, in common with many 
other doctrines of our courts of equity, appears to be 
derived from the civil Jaw, or at all events to be not 
without its analogy in that law. For, in Roman law, 
a bequest of property which the testator knew to 
belong to another was not void; but a bequest on 
the erroneous supposition that the subject belonged 
to tho testator, was, it seems, invalid (b). In the 
latter respect, the Roman law is different from the 
English law; for by the English law (which dislikes 
those fruitless and impossible inquiries with which 
the civil law abounded), whether the donor knew or 
not that the property he assumed to deal with was 
his own or not, if he has advisedly assumed to give 
it, then and in either case it is held that the donee 
is put: to his election (c). 


In the case already put, of A. giving to B. pro- 
perty belonging to (., and by the same instrument 
giving to C. other property belonging to A. himself, 
C. has two courses open to him to choose or to elect 
between,— 


(a) Note to Dillon v. Parker, 1 Sw. 395. 

(4) See Juct.’s Inats, ii. 24, 1. 

(c) Whistler v. Webster, 2 Vea. 370; and see 
Scott, 26 Oh. Div. 358% 
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Either, 1stly, C. may elect to take under the in- (r.) Election 
strument, and consequently to conform to all its pro- ary seals 
visions ; and in such case no difficulty arises, as B. 
will take C.’s property, and C. will take the property 


given to him by A. 


Or, 2dly, C. may elect against the instrument, in (2.) Election’ 
which case the question arises,—Does C., by refusing fesinet the 
to conform to the terms of the instrument, wholly 
forfeit his claim to the benefit intended to be conferred 
on him by that instrument, or does he forfeit only so 
much of that benefit under the instrument as is neces- 
sary to compensate B. for the disappointment he has 


suffered by C.’s election against the instrument ? 


To illustrate by a simple case. Suppose A., the Mlustration,— 
testator, gives to L. a family estate belonging to C., sree Spr 
worth £20,000 in the market, and by the same will 
gives to C. a legacy of £30,000 of his (A.’s) own ee ae 
property. C. is unwilling to part with his family against the 
estate, and therefore elects against the instrument, ‘™ment 
It has been held that, in such a case, viz., tho election 
against the instrument, the principle of compensation, 
and not that of forfeiture, is to govern. In the case 
put, therefore, C. will retain his family estate and 
will also receive £10,000, portion of his legacy of 
£30,000, leaving to B. £20,000, other portion of 
the legacy of £30,000, to compensate him for the 
value of the estate of which he has been disappointed 
by C.’s election against the instrument. The con- 
clusion from all the cases is summed up by Mr. 
Swanston in his note to Grefton v. Haward (d) as 
follows :— 


1st, That in the event of election to take against 





d) 1 Swanst. 433; see also Royere v. Jones, 3 Ch. Div. 688 ; Pickers. 
ae v. Rodger, § Uh. Div. 163; and Cavendish v. Dacre, 31 Ch. Div. 
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the instroment, courts of equity assume jurisdiction 
to sequester the benefits intended for the refractory 
donee, in order to secure compensation to those whom 
his election disappoints. 


2d, That the surplus, after compensation, doves not 
devolve, as undisposed of, but is restored to the donee, 
the purpose being satisfied for which alone the court 
controlled his legal right. 


No eleotion It may be useful to warn the student carefully to 
caeas Jee discriminate this class of cases where a person disposes 
“ tear of that which is not his own, and confers on the real 
. of — owner of that property some other benefits, from another 
his own pro- cs . . ; er ae 
pertyinthe apparently similar but in reality dissimilar class of 
seme thee cases, where a testator makes two or more separate 
devises or bequests of jis own property in the same 
instrument. In this latter case, the gifts, whether 
beneficial or onerous, being both of them the property 
of the donor, the donee may take what is beneficial and 
reject what is onerous, unless it appear on the will that 
it was the intention of the testator to make the accept- 
ance of the burden a condition of the benefit (¢); but 
this class of cases does not fall properly within the 
equitable doctrine of election, and the student should 
accordingly wholly dismiss it from his mind. 


There must be As the doctrine of election depends on the principle 
pinay a n- Of compensation, it follows that that doctrine will not 
Cy oe be applicable where there is no fund from which com- 
some property pensation can be made. Or, speaking more accurately 
‘and plainly, the doctrine of election only properly 

arises where the donor, or pretending donor, really 


puts into his gifts, or pretended gifts, or some or one 


(ce) Warren v, Redall, 1 J. & H. 13; Guthrie v. Walrond, 22 Ch. 
hiv. §733 Syer v. Gladstone, 30 Ch. Div. 614. And compare Hawkins 
ve if 13 Ch. Div. 470; aud disting. Frebe v. Calmedy, 32 Ch. 
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of them, some property that actually is his own, at the 
same time that he affecta to give away the property 
of others. This will come out clearly upon contrast- 
ing the two next following cases :-— 
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Firstly, in the case of Brestow vy. Warde (f), decided Bristow v. 
: “arde,—cage 


in 1794, it appeared that a father had the power of 
appointing certain moneys or stock (46000 South Sea 


funds in question were given to the children in default 
of appointment by the father; it also appeared that 
the father by his will appointed portion of the funds to 
his children (the proper appointees), and the remain- 
ing part thereof to X., Y., and Z. (who, as not being 
children, were improper appointees); and it also ap- 
peared that the father did not in or by his will give 
any property of his own to the children, The court 
held that the children might keep their appointed 
shares, and also take (as in default: of appointment) 
the shares appointed to X., Y., and Z.; and that, in 
fact, the children were not bound to elect. ‘ The 
** doctrine of election,” said the Lord Chancellor, '‘ never 
‘*can be applied, but where, if an election is made con- 
‘trary to the will, the interest that would pass by the 
“will can be laid hold of to compcusate for what is 
‘‘taken away; therefore, in all cases, there must be 
‘‘gome free disposable property given tu the person, 
‘‘which can be made a compensation for what the 
‘* testator takes away. That cannot apply to this case, 
‘‘where no part of his property is comprised in the 
‘Cwill but that which he had power to distribute.” 
On the other hand, in the case of Whistler v. Webster 
(7), also decided in 1794, it appeared that a father 


had the power of appointing certain moneys (43000) — 


omaabmadenaandl 


(f) 2 Ves. Jr. 336. See aloo Ja re Fowler's Trusts, 27 Beav. 362 ; 
and disting. Jn re Wheatley, Smith v. Spencer, 27 Ch. Div. 606; fn re 
Vardon’s Trast, 28 Ch. Div. 124: 31 Ch. Div. 275. 

(9) he es. 367; and sce In re Brookbank, Beauclerk: v. James, 34 Ch. 

I 


Q 


is own 


of donor not 
adding _ 
iroperty of 


stock) among his children, and that the appointment- {in own, 
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among his children, and that the appointment-funds 
in question were given to his children in default of 
appointment by the father; it also appeared that the 
father by his will appointed portion of the funds to 
his children (the proper appointees), and the remaining 
part thereof to X., Y., and Z. (who, as not being 
children, were improper appointees); but it also 
appeared that the father in and by his will gave also 
certain property of his own to the children. The 
court held that the children were bound to elect, 
keeping (if they chose) their appointed shares and the 
other benefits piven to them in the will, and in that 
case not interfering with the shares improperly ap- 
pointed to X., Y., and Z.; or else taking (if they 
chose) the entire appointment-fund to themselves, and 
out of the other benefits given to them by the will 
compensating X., Y., and Z. for the value of the shares 
improperly appointed. 


Election under Considerable difficulty often attaches to cases of 

Taree election when complicated, as the two lastly before 
stated cases were, with special powers of appointment, 
and it becomes necessary therefore to consider with 
some particularity of detail the following group of 
election cases, that is to say— 

(r.) Astoper- = Cases of election under the execution of powers. 

eter (a.) Where, under a special power, an express ap- 
pointment is made to a stranger to the power, which 
is therefore void, and a benefit is conferred by the 
same instrument upon a person entitled in default of 
appointment, the latter will be put to his election. 
Thus, ‘‘ Where a man having a power to appoint to A. 
‘a fund, which in default of appointment is given to 
“ B., exercises the power in favour of C., and gives 
“ other benefits to B., although the execution of the 
‘ power is merely void, yet if B. will accept the gifts 
‘to him, he must convey the estate to C. according to 
‘(the appointment.” 
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It has been sometimes stated that where the donee (:.) 
of a power by the same instrument appoints to a 
stranger, and confers benefits out of his own property 
upon an object of the power, the latter will be put to properly #0 
his election (4); but in such a case the person who“ 
is the object of the power (not being also the person 
entitled in default of appointment) cannet with pro- 
priety be said to be put to his election; secus, if he is 
also the person entitled in default. For, in order to 
raise a case of election, two circumstances must concur, 
that is to say, firstly, property which belongs to one 
person (A.) must be piven to another person by the 
testatur; and secondly, the testator must at the same 
time give to A. property of his (the testator’s) own; 
and it is where both these circumstauces concur that A. 
is put to his election. Suppose then that A. is the 
object of the power, 8. the person entitled in default 
of appointment to A., and X. is the person in whose 
favour the appointment is actually made. The appoint- 
ment in favour of X. is clearly a bad appointment, 
and therefore the property would pass to TB. as in 
default of appointment; and if the testator has con- 
ferred any benefits on B., he (B.) will be put to his 
election. But no property which Uelongs to A. has 
been given to X.; for A. is but a volunteer as regards 
the donee of the power, and until the donee has exer- 
cised his power over the fund in favour of A., it 
is not A.’s property; therefore, it is clear that an 
essential element to raise election as against A. is 
wanting, scil. no part of A.’s property has been given 
to another. But if A. had been both the object of 
the power and the person entitled to the fund in 
default (¢.¢., if in the case put, A. and B. were the 
same individual), he would, if he had received any 
benefits from the donee of the power, be put to his 
election, not as A., the object of the power, but as B., 


(hk) Blacket vy. Lamb, 14 Beav, 482; 1 L. C. 
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ioe onmne the person entilled in default of appointment (i). The 


v. 


ap- 


tions modify- 
dense bhie ae 


student will, however, observe that in the case supposed 
of A. and B. being different persons, if A. gets any 
portion of the appointment-fund by any appointment 
thereof to him, he will be simply thankful for it and 
say nothing about what is appointed to X.; and if in 
addition A. gets also some property of the testator’s 
own, he will simply be more thankful (in fact, A. will 
in such @ case be doubly thankful), and again will say 
nothing about what is appointed to X. And that is 
all that is meant when it is said that the person 
entitled under the power, or as an object of the 
power, is not put to his election. 


(b.) It has heen decided that where there is an 
“absolute appointment by will in favour of a proper 
‘object of the power, and the appointment is followed 
“by attempts to modify the interest so appointed, in a 


— “manner which the lave will not alluw (¢.4., by attempts 
ach + to evade the rule against perpetuities) (i), the court 


‘reads the will as if all the passages in which such 
‘attempts are made were swept out of it, for all intents 
‘and purposes 3" i.c¢., not only so far as they attempt. 
to regulate the quantum of interest to be enjoyed by 
the appointee in the settled property, but also so far 
as they might otherwise have been relied upon as 


(9,) When such raising a case of election (/). On the other hand, 


valid, and 


if the attempted modifications are in themselves such 


raice a case of as the law will in ordinary cass allow, and are also 


sufficiently clear and imperative, amounting in sub- 
stance to the creation of a trust or to a direct gift, 
then the question of election would arise, and would 
have to be answered upon the principles already ex- 
plained. In other wonls, to cite the words of the 


(i) Waietler v. Webster, 2 Vor. 367. 


{i Wollaston v. King, L. 8. 8 Eq. 163; In re Werren's ene 
a Div. 208. 


1) Woolridge v. Woolridge, Johna 63 
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Master of the Rolls in Bilachet v. Lamb (mm), * 
‘*question resolves itself into this, whether these words” 
(meaning the precatory words in which it was 
attempted to modify the interests appointed to the 
children) ‘amount to a direct appointment in favour 
“of the grandchildren. If they do amount to such an 
‘appointment, there is not, I think, any doubt but 
“that a case of election is raised. But if not, then 
“no case of election will arise.” And the judge was 
of opinion in that case that the precatory words did 
in fact amount to a trust. 


Accordingly, where there is a clause of forfeiture ¢g., when they 
: ' ; iupose a for- 

of the legacies on non-compliance with any such fciture for 

attempted modification of the appointed interests, a "com 

case of election would be raised (a), assuming that the 

other conditions requisite for raising a case of election 

were present. And in acase of Whtle v. White (v), of where, as 
‘ . in White v. 

where A. had under his marriage settlement power to Waite, the 

appoint the settled hereditaments to the children of PS 

his first marriage, and such children were entitled i 

thereto in default of appointment; and by his will A. 

gave the said settled hereditaments to a sun of his hy 

the first marriage, but purported to subject the devise 

to a certain charge in favour of his children by a 

second marriage as well as in favour of his other 

children by the first. marriage, and in and by his will 

he also devised certain property of his (the testator’s) 

own to the son, subject to the like charge,——The 

court held that the son was put to his election; in 

other words, that the charge purporting to be created 

on the settled property appointed to the son, although 

not valid in se so far as it regarded the children of 


the second marriage, was good (or the effect thereof 





(m) 14 Beav. 482; and me the judgment of James, V.C., in 
Wollaston v. King, L. R. 8 Eq. 165. 
8 (n) King v. King, 15 Ir. Ch. R. 479; Boughton v. Boughton, 2 Vea. 
vr. 12. 
{o) 22 Ch. Div. 555; and disting. Woolridge v. Woolridge, Jobus. 63. 
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would be accomplished) by virtue of the doctrine of 
election. 


Questions of election sometimes arise where either 
the disposing party is without capacity to dispose, or 


ot the instrument of disposition is ineffectual for the 


purpose; and some few of these cases require to be 
mentioned :— 


(a.) Infancy.—No case of election was ever raised 
where there was a want of capacity to devise real 
estate by reason of infancy. Thus, under the old 
law, where an infant whose will was valid as to per- 
sonalty, but invalid as to realty, gave a legacy to his 
heir-at-law and devised real estate to another person, 
the heir-at-law would not have been obliged to elect 
between the legacy and the real estate, which de- 
sconded to him in consequence of the invalidity of 
the devise ; he might have taken both (p); that is to 
say, he might have kept the real estate coming to 
him by descent in spite of the will, and also have 
taken the personal estate coming to him under the 
will. 


(b.) Coverture.—Nor would a case of election arise 
if there was a want of capacity to make o will arising 
from coverture. Thus, where a feme corert made s 
valid appointment by will to her husband under a 
power, and also bequeathed to another person personal 
estate (not being her own separate estate) to which 
the power did not extend, the husband was not put 
to hia election, but was held to be entitled to the 
benefit appointed to him under the power, and also 
to the property ineffectually bequeathed by his wife, 
to which latter he was entitled yuri mariti(g). And the 





; (p) Heavte v. Greenbank, 3 Atk. 695, 1 Vea. Sr. 298; 1 Vict « 26, 
(6) Rich ¥. Cookell, 9 Vea. 360. 
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rule is the same where the will is valid at the time 
of execution, but afterwards becomes in part inope- 
rative (7). 


(a, and 8.) Jnfuncy and coverture combined.—In the (. and 0) In- 

recent case of Jn re Vurdon’s Trusts (8), where a female see festa 
had married during infancy and by her marriage combined. 
settlement property was settled upon her for her life 
to her separate use without power of anticipation ; and 
she thereby covenanted to settle her future property ; 
and where afterwards during the coverture she became 
entitled to certain property under the will of her 
brother, and clected not to be bound by her covenant, 
made during infancy,—Kay, J., held that she was, as 
a consequence of her election, obliged to permit her 
separate life estate under the settlement to be im- 
pounded towards compensating the settlement for the 
future property so acquired by the female and lost to 
the settlement, and that the restraint on anticipation 
was no obstacle to the impounding of thu separate 
income, for that the doctrine of election requires not 
that the person electing to take against the instrument 
shall be required to assign, but that she shall not be 
permitted to take, the benefit given to her thereunder. 
But the Court of Appeal reversed that decision (¢), 
and held (in effect) that the restraint on anticipation 
created by the settlement was a circumstance on the 
face of the settlement itself which excluded the ap- 
plication of the doctrine of election thereto; although 
but for that cireumstance the case was one for the 
married woman’s election. 


(c.) Previous to the Wills Act, 1 Vict. c. 26, where '- i Wills 
fore 1 


a testator, by a will nut properly attested for the devise ¢, 6,’ | 


ee tee etmmeerrme fee tr ot reratreneTey ane 





eetarre aati Le oeeitemnsaadtnetidivatemmnactbend 


(7) Blaicklock v. Grindle, L. R. BS 2156. 
(se) 28 Ch. Div. 124, following Willoughby v. Middletom,2 J. & H. 
and disapproving Smith v. Lucas, 13 Ch. Div. 531; and Jn re 
? 27 Ch. Div. 606, 
{t) In re Vardon's Truats, 31 Ch. Div. 275. 
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of freeholds, but sufficient to pass personal estate, de- 
vised freehold estates away from the heir, and gave 
him a legacy, the question arose whether the heir- 
at-law was obliged to elect between the legacy and the 
freehold estate, which descended to him in consequence 
of the devise away from him being inoperative ; and it 
was clearly settled that he would not be obliged to 
elect. (z), unless the legacy were given to him with an 
express condition that if he disputed or did not comply 
with the whole of the will, he should forfeit all benefit 
under it (v). On the other hand, if the will was properly 
attested for tho devise of freehold estates, and the tes- 
tator attempted to thereby dispose of after-purchased 
lands, which previous to the Wills Act, 1 Vict. c. 26, 
he could not. effectually do, then the heir taking any 
personal estate under the will was bound to elect 
between that personal estate and such after-purchased 
lands so ineffectually attempted to be disposed away 
from him (.r). 


(d.) Where the Dower Act (3 & 4 Will. IV. c. 105) 
did not apply. that is, in the case of all widows married 
on or before the rst January 1834, a widow might at 
law be put to her election by express words between 
her dower and a gift conferred on her (vy). In equity 

her election between dower and a 
gift, conferred on her, by manifest (i.c., necessary) im- 
plication, demonstrating the intention of the donor to 
exclude her from her legal right to dower; but this 
intention would not be implied unless the instrument 


te contained provisions essentially inconsistent with the 


gift of other 


assertion of her right to dower. The question there- 
fore was,—What was a gift essentially inconsistent 
assertion of that right? It had been long 


(u) Sheddon v. Goodrich, § Ven. 481. 

(e) Boughton v. Boughton, 2 Vee. Sr. 12. 

(2) Schroder v. Schroder, Kay, 578 ; Sugden's Concise View, 127. 
{y) Notdley v. Palmer, 2 
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settled, that a devise by a testator to his widow of 
part of the lands of which she was dowable, was not 
essentially inconsistent with her claim to dower out of 
the remainder (z); and that a devise of lands (out of 
which the widow was dowable) on (rust for sale, was 
not essentially inconsistent with her claim to dower 
out of those lands. even though the interest of a part 
of the proceeds of the sale was given to her (a); nor 
would a mere gift of an annuity to the testator’s widow, 
although charged on all the testator’s property, have 
been essentially inconsistent with her right to dower 
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(6). But the provisions which were generally held to Example of a 


be essentially inconsistent with the widows right to 
dower, were provisions which prescribed to the devisees 
a certain mode of enjoyment which necessitated their 
having the entirety of the property. Thus, in Butcher 
v. Kemp (ec), where the testator, having devised a free- 
hold farm, containing about 136 acres, to trustees and 
their heirs, during the minority of his danghter, directed 
them to carry on the business of the farm, or let it on 
lease, during the daughter's minority, and the testator 
devised other lands to his widow for her life, and also 
gave her specific and pecuniary legacies, it was held 
that the widow was put to her election, Sir John 
Leach, V.C., saying. *‘ The testator’s plain intention is 
‘that the trustees should, for the benefit of his daughter, 
‘have authority to continue his business in the entire 
‘farm which he himself occupied, consisting of about 
“136 acres, and this intention must be disappointed if 
“the widow could have assigned to her a third part of 
‘this land ” (//). 


Under the recent Dower Act (where that Act applies). 


eres ieee 





(2) Leorrenee x. Lawrence, 2 Vern, 365. 

(a) Elita v. Lewis, 3 Hare, 310. 

(6) Holdich v. Holdich, 2 ¥. & C.C. C. 19, 

{e) § Mad. 6r. 

(d) Miall +. Brain, 4 Mad. 119; Birmingham v. Kirwan, 2 Sch. & 


L. 444 
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any gift of the character above exemplified, made by a 
testator to his widow, would defeat the widow's dower 
altogether (¢), without giving her any option to elect ; 
and generally under that Act, the widow’s dower is 
of too fragile and defeasible a character to raise any 
question of election. 


When a testator having real estate in both 
Knyland and Scotland makes an English will devising 
his lands in both countries (in effect) to his children, 
and the will not being operative as regards the lands 
in Scotland, the cldest son becomes (strictly speaking) 
entitled thereto as the testator’s heir-at-law, the courts 
have held that the eldest son is put to his election 
between the operative devises and bequests to him 
contained in the will and the real estate in Scotland 
coming to him by descent (7). So also, when a tes- 
tator was possessed of real estates in England and of 
other real estates in the island of St. Kitts, and by a 
will duly attested for the real estates in England (but 
which was inoperative by the law of St. Kitts for the 
real estates in St. Kitts) devised both his real estates in 
England and in St. Kitts to his heir-at-law for life, the 
court held that the heir-at-law was put to his election 


(f.) Somewhat connected with this group of cases 
are such cases as the following, namely :—A. B. is 
entitled to a fee-simple estate, and C. D. by his will 
gives A. ]3.’s estate to E. F., and gives to A. B. property 
of the testator’s own, and also gives to G. H. other 
property of the testator’s own; then the testator dies, 
and A. B. elects against. the will and afterwards dies, 
leaving G. H. his heir-at-law or universal devisee. 
The question in such a case is whether G. H. becoming 


(e) 3 & 4 Will. 1V. c, 105, & 9; eee Thomas v. Howell, 34 Ch. Div. 


Orval v. Orrell, L. R.6 Ch. App. 302, following Brodie v. Barry, 
aV. & B. 127. 


(g) Dewar v. Maitland, 1. R. 2 Eq. 834. 
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derivatively entitled under A. B. is bound to elect, A. 
B. having already elected as aforesaid ; and the courts 
have held that he is not. In like manner, if a wife 
elected against the will of a testator to keep her own 
estate-tail, her husband would not lose his curtesy in 
such estate, merely because he took the benefits given 
to him by the same will out of the testator’s own 
property (2), for the curtesy is a mere incident to the 
estate-tail of the wife (). But where the derivation or 
devolution of interest happens before the original donee 
(who is called upon to elect) has elected, the person or 
persons claiining through him are bound to elect (1); 
and for this purpose the titles of residuary leyatecs 
and of next of kin are to be regarded as one title (J). 


And speaking generally, in all cases whatsoever, in 
order to raise a case of election, there must. appear on 
the will or instrument itself a clear intention on the 
part of the testator to dispose of that which is not 
his own, although (as we have seen) it is iminaterial 
whether he knew the property not to be his own, or 
by mistake conceived it to be his own; if the intention 
in either case appears clearly, his disposition will be 
sufficient to raise a case of election (m), there being 
present of course the other requisites as above defined. 
On the other hand, if the intention does not clearly 
appear on the face of the will, but the words appear- 
ing to show the intention are capable of being other- 
wise satisfied, then there will arise no case for election. 
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The intention 


of the testator 


is to be sought 


for. 


Accordingly, where the testator devises an estate in Where the 


which he has a limited interest at law, the court will 
lean, as far as possible, to a construction which would 
make him deal only with the interest to which he was 


(hk) Caran v. Pultency, 2 Ves. 544; 3 Ves. 
(i) Grisel v. Swinhoe, L. R. 7 Eq. 291. 
(2) ae ee R.7 H. L. 53. 
Sooper Vv. Cooper, supra. 5 
2) bccn © Selous 1 De G. & J. 62; Welby v. Welby, 2 V. & B. 
199. 


teatator has 
$ 
in 


ta ve given 
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,and entitled, and not with that over which he had no 


not to have 
attempted to 


in a specified 
company, 


Dummer v. 


3 


disposing power, inasmuch as every testator must, 

facie, be taken to ‘‘ have intended to dispose 
‘only of what he had power to dispose of; and, in 
‘order to raise a case of election, it must be clear 
“that there was an intention on the part of the 
‘testator to dispose of what he had not the right 
‘‘or power to dispose” (n). This principle is illus- 
trated by the contrast afforded by the two following 
cases, namely :— 


In Shuttleworth v. Greaves (v), the wife of F. S. 
was the only child of A., who was entitled to certain 
shares in the Nottingham Canal, which shares upon 
A.’s death were transferred into the names of “FT. S8. 
and wife,” the wife having been her father’s adminis- 
tratrix. F. S. was afterwards, until his death, treated 
by the canal company as proprietor of the shares, and 
received the dividends upon them, and was elected 
to be, and also acted as, a member of a committec 
which, by the Company’s Act of Parliament, was 
required to consist of proprietors of two or more 
shares. T°. S. by his will bequeathed what he called 
‘all my shares in the Nottingham Canal Navigation,” 
and all his personal estate to trustecs, in trust for 
his wife for life, remainder over to his brothers and 
sisters absolutely. The testator had no such canal 
shares at all, unless those so transferred into the names 
of his wife and himself should be considered his. 
Meld, that the words of the will amounted to a be- 
quest of the particular shares before mentioned, and 
that the widow was bound to elect. 


On the other hand, in Dummer vy. Pitcher (p), by 
the testator’s will “he bequeathed the rents of his 


1 § De G. G. 651. 


o 


4 My. & Cr. 35. 
a My. & kK. 5 
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‘‘Jeasehold houses, and the interest of all his funded 
‘property or estate,” upon trust for his wife for life, 
and after her decease, on trust to pay divers legacies 
of stock. The testator had, in fact, no funded pro- 
perty at the date of his will; but there was at that 
date funded property standing in the joint names 
of himself and his wife. After his death, the wife 
claimed, by survivorship, the funded property standing 
in the names of her husband and herself. It was 
contended that, as sho took benefits under the will, 
she ought to be put to her election between those 
benefits and the funded property. It was held, how- 
ever, that the widow ought not to be put to her 
election ; that she took the stock by survivorship, and 
that the testator not having expressed on the face of the 
will any intention to treat the stock in question as his 
own, no question of election arose (1). 


And to the same effect is the case of Noys v, Noyav 


Mordaunt (r), where the testator was entitled in fee- 
tail to Greenacre, and in fee-simple to Blackacre, and 
died leaving three daughters his co-heiresses; and 
by his will he had given Greenacre to the eldest 
daughter, and Blackacre equally between the two 
other daughters, upon an express condition that they 
should confirm the devise of Greenacre to the eldest 
daughter ;—In that case, the court held that the two 
younger daughters were put to their election; and 
this decision would be followed even where there 
was no such express condition, for a condition to the 
like effect would be implied; also, although the pro- 
perty in which the testator has an estate tail is not 
specifically mentioned, the courts have held the tes- 
tator’s intention to dispose of it to be sufficiently 
evidenced on the will itself by the use of such general 


__, Boo Usticke v. Peters, 4 K. & J. 437. 
(vr) 2 Vern. 581. 


daunt, 
case of 
calate 
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words of devise as “all my real estates” or “all the 
lands occupied by me,” notwithstanding that he had 
also fee-simple estates to which these words were 
applicable 


cree But it must never be forgotten that parol evidence, 
soir ce i.e., evidence dehors the will, is not admissible for the 
not admisible purpose of showing, in order to raise a case of election, 


to make out ‘ . . 

x enoe wl that a testator, considering property to be his own 
which did not actually belong to him, intended to 
comprise it in a general devise or bequest. Thus, in 
Clementson vy. Gandy (t), where parol evidence was 
tendered for the purpose of showing that. the testatrix 
intended to pass, under a general bequest, certain 
property in which she had only a life-interest, suppos- 
ing it to be her own absolutely, so as to put a legatee 
who had an interest in the property to his election, 
Lord Langdale refused to admit the evidence, observing, 
that ‘the intention to dispose must, in all cases, appear 
“by the will alone ; and that parol evidence is not to 
“ be resorted to except for the purpose of proving facts 
‘which make intelligible something in the will which, 
‘without the aid of extrinsic evidence, cannot be 
“ understood ” (2). 


aa fed With regard to the mode of signifying one’s election, 
in cases where a person is required to elect, the same 
observations (without any material change) are applicable 
here which were made above when considering the mode 
of signifying one's re-conversion. That is to say :— 


be under (a.) As regards married women—Although the 
(.) married «Practice as to their mode of election was somewhat 
na a fluctuating, an inquiry occasionally being directed 
as to which of the two interests was the more 





Pane earpemerenneet 


(e) Honywood v. Forster, 30 Beav. 14. 

te) oe oe Vea. Jr. 28 

had ue t Vea. Jr. 285; Smith v. 2Y¥. CG 
345 ; dlonywood v. Forster, 30 Bear. 14. <7 = 


ELECTION. 255 


beneficial for them, and they were then required to — 

to elect within a limited time after the result of the ine 
inquiry (r) ;—it was latterly considered settled that a ae 
married woman could elect so as to affect her interest eal ia 
in real property at the least ; and if she desired to do 

so, she signified her election by a deed acknowledged 

(z). In one case where she had proposed to elect, but 

the deed was not acknowledged, it was stated by 

Wood, V.C., that the court could order a conveyance 
according to the purport of the unacknowledged deed, 

upon the ground that the married woman should not 

avail herself of her own fraud (y). Unfortunately, in 

the case of personal estate, a deed acknowledged (seil, 

under Malins’s Act) is not always available ; and where 

such a deed is required and is not available, the 

married woman used to be, and is, unable to elect, 
otherwise than under the direction of the court upon 

an inquiry (:). But since the Married Women’s As 
Property Act, 1882, a married woman may, in all (ie ono 
cases to which that Act is appliable, elect like a single 
woman of full age may do; that is to say, by ordinary 
unacknowledyed deed; and similarly as reyards property 
which is her separate estate apart from statute. In 
no case, however, is her separate estate which she is 
restrained from anticipating subject to any doctrine of 
election («). 


(b.) As regards infants.—The practice is not quite a 
uniform, being of course adapted to the necessities till Lolace we 
of the case. Thus in Streatfield v. Streatfield (b), the 


SS of | 
(v) Daris v. Page, 9 Ves. 350; Wilson v. Townsend, 2 Vea. Jr. 693 ; inquiry. 
Wilder v. Pigott, 22 Ch. Div. 263. 

(x) 3&4 Will. IV. c. 74, «. 77. 

(y) Barrow v. Barrow, 4 K. & J. 409; Willoughby v. Middleton, 2 
J. & H. 344; Walder v. Pigott, 22 Ch. Div. 263. 

ad Cooper v. Cuoper, L. R. 7 H. L. 53; see in re Robin's Estate, W. N. 
1579, 9 
(a) ae In re Fardon's Trusts, 31 Ch. Div. 275, reversing same cane 
aa reported in 28 Ch. Div. bd and sec Smith v. Lucas, 18 Ch. Div. 
Bt : a re Wheatley, 27 Ch. Div, 606; and Gibson v. Way, 32 Ch. 


rv. 
2 is C 369. 
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period of election was deferred until the infant became 
of age ; but in other cases there has been a reference 
to inquire what would be most beneficial to the infant 
(c); and the court has elected upon the result of the 
inquiry being certified. 
(3.) Lanaticn, (r.) As regards lunatics.—The practice is to refer 
“rhs och it to chambers, to a master in lunacy, or to some referee 
of courton to certify or report (as occasionally in the case of 
pane infants) what would be most beneficial to the lunatic, 
and the court has elected upon the result of the inquiry 
being certified. Semile, the court: would not defer the 
matter until the lunacy was superseded, unless, per- 
haps, where a supersedeas was in immediate prospect, 
or was in progress. And the jurisdiction extends 
even to lunatics not so found (:/). 


of Persons compelled to elect are entitled previously 

ivelled to elect, (0 ascertain the relative values of the two properties 

between which they are called upon to elect (c); and 

they may file a bill to have, for that purpose, all 

necessary accounts taken and inquiries made (/); and 

an election made under a mistake of fact will not be 

binding; for in all cases of election, the court, while 

it enforces the rule of equity that the party shall not 

avail himself of both his claims, is anxious to secure 

to him the option of either, and not to hold him con- 

cluded by equivocal acts, performed perhaps in igno- 

rance or under a misapprehension of the value of the 
funds (7). 


Election may be either express, in which case no 


(c} Bigland v. HMuddleston, 3 Bra. C. C. 235 n.; Ashburnham v. 
wAdurnham, 13 Jur, 1i0t. 
(a) Wider v. Piggott, supra, 
Boynton v. Boynton, 1 Bro. C. C. 44 445. 
eee. Brodkuret, 3 Bro. C. C. 88 ; Lealie v. French, 23 Ch. 


h Vahe v. Wake, 3 Bro. C. C. 255; Kidney v. Conssmaker, 12 
| 
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question can arise, or it may be implied. And in tho pibecay 
latter case, considerable difficulty often arises in decid- slectien..- 
ing what acts of acceptance or acquiescence amount to 
an implied election; and this question must. be deter- 
mined (like any other question of fact) upon the cir- 
cumstances of each particular case, and not on any 
general principles of law. It would be necessary also, 
at least sometimes, to inquire into the circumstances 
of the property against which the election is supposed 
to have been made ; for if a party, not. being called on 
to elect, continues in the receipt of the rents and pro- 
fits of both properties, such receipt cannot, be construed 
into an election to take one and reject the other; and 
in like manner, if one of the properties does not. yield 
rent to be received, and the party liable to elect. deals 
with it as his own, as, for instance, by mortyaging it 
(particularly if this be done with the concurrence of 
the party entitled to call for an «lection), such deal- 
ing will be unavailable to prove an actual election as 
against the receipt of the rent of the other property 
(4); and any acts to be binding upon a person must 
be done with the intention of electing (2). 


A person who does not elect. within the time limited, Elesti 
when a time is limited, will be considered as having 
elected to take against the instrument putting him to 
his election (4), Semble. 


bam mew Oe 


of time will after an election be binding on the party, 
and prevent him from setting up the plea of ignorance 4 
of his rights (/). On the one hand, the court will 
not readily hold him concluded by the mere lapse of 


(A) Padbury v. Clarke, 2 Mac. & G. 298. 


(i) Stratford v. Powell, 1 Ball. & B. 1; Dillon v. Parker, t Swaust. oO 
387. : 
(k) Decree in Streatfield v. Streatfidd, 1 Swanst. 447; but see Fytehe : 
v. Fytche, L. R. 


7 Eq. 494. 
({) Reynard vy. Spence, 4 Beav. 103; Sopwith v. Maughan, 30 Beav, 
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time; and on the other hand, it must be remembered 
that a person may by his conduct suffer specific enjoy- 
ment by others until it becomes inequitable to disturb 
the rights that have meanwhile arisen (2). 


(m) Tibbitts v. Tibbitts, 19 Ves. 663. 


( 259 ) 


CHAPTER XII. 
PERFORMANCE. 


THE doctrine of performance is based upon the maxim Equity 
of equity, which imputes an intention to fulfil an HA") 
vbligation ; in other words, when a person covenants @ obti 
to do an act, and he does some other act of a kind 
applicable to or towards the performance of his cove- 
nant, he is presumed to have had, when he did such 


other act, the intention of performing his covenant. 


There are two classes of cases in which questions of 
performance arise, viz. :— 


I. Where there is a covenant to purchase and settle 
lands, and a purchase is in fact made, but no settle- 
ment is made; and, II]. Where there is a covenant. to 
leave personalty to A., and the covenantor dies intestate, 
and property comes thereby in fact to A. 


I. The first class of cases is exemplified and fully I. Covenant to 
considered in Lechmere vy. Earl of Carlisle (a). There tn 
Lord Lechmere, upon his marriage with Lady Elizabeth * 
Howard, daughter of the Earl of Carlisle, covenanted 
to lay out within one year after his marriage £6000, 
her portion, and £24,000 (amounting in the whole to 

4,000) in the purchase of freehold lands in posses- 

', in the south part of Great Britain, with the 
consent of the Earl of Carlisle and the Lord Morpeth 
(the trustees), to be settled on Lord Lechmere for life, 


(a) 3 P. Ws. 211; Ca. t. Talb. 80. 
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remainder for so much as would amount to 4800 a 
year to Lady Lechmere for her jointure, remainder to 
the first and other sons in tail-male, remainder to Lord 
Lechmere his heirs and assigns for ever; and Lord 
Lechmere also covenanted that until the 430,000 
should be laid out in lands, the interest thereon should 
be paid to the persons entitled to the rents and profits 
of the lands to be purchased. Lord Lechmere was 
seised of some lands in fee at the time of his marriage ; 
and after his marriage he purchased some esfates in fee 
of about 4500 per annum, some estates for lives, and 
some reversionary estates in fee expectant on lives; and 
he also contracted for the purchase of some estates a7 
fee in possession ; he then died intestate without issue, 
and without having made any settlement of any of 
these estates. None of the aforesaid purchases or 
contracts were made by Lord Lechmere with the 
consent of the trustees. Upon a bill being filed by 
Mr. Lechmere, the heir-at-law of Lord Lechmere, for 
specific performance of the covenant, and to have the 
430,000 laid out as therein agreed, it was held by 
Jeykell, M.R., that he was entitled to specific per- 
formance of such covenant, and that none of the land 
which was permitted to descend to the heir was to be 
taken as part. performance of the covenant. However, 
on appeal, Talhot, L.C., reversed the decree of the 
Master of the Rolls as to the freehold lands purchased 
and contracted to be purchased in fee-simple in posses- 
sion after the covenant, though with but part of the 
£30,000, and left to descend ; and these were declared 
to 4vo in part. performance of the covenant. His Lord- 
ship, after distinguishing and putting aside the question 
of satisfaction (b), which he said did not properly fall 
within the case, continued as follows :—‘‘ As to all the 
‘‘ estates purchased previously to the articles, there is no 
‘“‘calour to say they can be intended in performance of 





() Wiloocks v. Wileocks, 2 Vern. 558. 
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‘the articles; and as to the dcascholds for life, and the 
“ reversions wn fee cxjrctant on the estates for life, it 
‘cannot be taken they were purchased in pursuance 
‘‘of the articles, because they could not answer the end 
“of them. But as to the other purchases (in fee-simple 
“an possession), why may they not be imtended as 
‘bought with a view to make yood the articles 2? Lord 
‘* Lechmere was bound to lay out the money with the 
“hking of the trustees, but there was no obligation to 
“Jay it out all at once, nor was it hardly possible to 
“meet with such a purchase as would exactly tally 
“with it. Parts of the lands purchased are in fee- 
“simple in possession, in the south part of Great 
“ Britain, and near to the family estate. But it is 
‘said they are not bought with the liking of the 
‘trustees. The intention of naming trustees was to 
‘prevent unreasonable purchases, and the want of thr 
‘trustees’ consent, if the purchases are agrecable in 
‘‘ other respects, is no reason to hinder why they should 
“not be bought in performance of the articles. It 1s 
“objected that the articles say the land shall be con- 
‘veyed immediately. It is not necessary that every 
‘parcel should be conveyed as soon as bought, but 
‘after the whole was purchased, for it never could be 
‘‘intended that there should be several settlements 
‘‘under the same articles. Where a man is under an 
‘obligation to lay out’ £30,000 in land, and he lays 
‘font part as he can find purchases, which are attended 
‘‘with all material circumstances, it 18 more natural 
‘to suppose those purchases made with regard to the 
‘‘covenant than without it. When a man lics wnder 
‘* an obligation to do a thing, u 18 more natural to ascribe 
at to the obligation he lus under than to a voluntary 
*“ act independent of the obligation.” 


From the exhaustive judgment above quoted, be- 
sides the principal point for which the case was cited, “"™ “"""" 
we may consider four other points in connection with 
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this subject as well established; that is to say :— 
1. Where the lands purchased are of less value than 
the lands covenanted to be purchased and settled, they 
will be considered as purchased in part performance 
of the covenant; 2. Where the covenant points to 
a future purchase of lands, it cannot be presumed that 
lands of which the covenantor was already seised at 
the timo of the covenant, uescending to his heir, were 
intended to be taken in part performance of it; 3. 
It cannot be presumed that property of a different 
nature from that covenanted to be purchased by the 
covenantor was intended as a performance (c); 
Although by the settlement the consent of the trustee 
is reqiured, still the absence of that consent will not 
prevent the presumption of performance from arising, 
if the other circumstances of the purchase are favour- 
able to such presumption; and so immaterial is the 
absence of the trustee’s consent, that in the case of 
Sowden ve Sowden (@), the doctrine of Lechmere v. Earl 
of Carlisle was extended to a case even where the 
covenant was to pay moncy to trustees, to be laid out 
by them-in a purchase of land, and the covenantor 
himeelf purchased the land, and took a conveyance to 
himself of the fee, and died intestate without having 
made a settlement. 


It is to be observed, that a covenant to settle 
lands generally is a mere specialty debt, and will not 
create a specific lien on the lands afterwards purchased, 
although the presumption may arise that they were 
purchased by the covenantor, intending them to go in 
performance of the covenant in his marriage articles ; 
and, consequently, such a covenant will not affect a 
purchaser or mortgagee of the lands even with notice 
(ec). But it might be otherwise if the covenant was 


(c) Penna v. eer Amb, 106. 
(d) 1 Bro, C. C. 582 
(ec) Deacon v. Smith, 3 Atk. 323. 
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to acquire and settle certain specified lands; and it 
would certainly be otherwise if the covenant was to 
settle specified lands already acquired by the cove- 
nantor (/). 


It may be well to refer here briefly to a class of Right of cestus 
cases, occasionally referred to the head of performance, hei lnseleck 


but distinguishable therefrom, and depending in fact ae dintin 
upon the rule that the cestui que trust of a fund is ree 
entitled to follow that fund into any subject-matter 
into which it may have been wrongfully converted. In 
the case of Z'rench vy. Harrison (y), the trustees of a 
marriage settlement being empowered by it to invest 
the trust funds in freeholds or copyholds of inherit- 
ance, with the consent of the husband and wife. 
authorised the husband to purchase a certain estate as 
an investment of part of the trust funds, and after- 
wards they sold out a sufficient part of those funds 
to pay for the estate, and the husband received the 
proceeds. The estate was copyhold for lives, and the 
purchase was made without the wife's consent. It 
was held, nevertheless, that as between the husband 
and the trustees, he must be considered to have pur- 
chased the estate for them. These cases of following 
trust moncy into land have some resemblance to the 
case of performance properly so called; but in essen- 
tials they differ materially. In the case of perform- 
ance, the husband is under an obligation to purchase 
the land, while in the cases of following trust money, 
the husband is under no such obligation, and therefore 
all turns on the circumstance that the purchase was 
in fact made with trast money, with regard to which 
it is a well-settled rule that the money may, in most 
cases, be followed into the land in which it is in- 
vested (2). 


(J) Mornington v. Keane, 2 De G. & J. 292. 
(9) 17 Sim. 1113 and see Taylor v. Plumer, 3 Maul. & Selw. $2. 
 Lench v. 


v. Lench, 10 Ves. 511. 
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II. The second class of cases in which questions 
of performance arise is exemplified by the covenant 
of a husband to leave his wife a gross sum of money, 
when ho dies intestate, and she becomes entitled 
thereby to a portion of his personal property under 
the Statute of Distributions. The question is whether 
such distributive share is a performance of the cove- 
nant, or whether she can claim both the distributive 
share and the money due under the covenant; and 
the answer depends on the following distinction, 
namely :— 


1, When the death of the husband occurs at the 
time, or previous to the time, when the obligation 
ought, by the terms of the covenant, to be performed, 
her distributive share will be taken as a performance 
of the covenant, pro tanto or in toto, according as that 
share is, on the one hand, less than, or, on the other 
hand, equal to, or greater than, the sum due under 
the covenant. Thus, in Blandy v. Widmore (2), A. 
covenanted, previously to his marriage, to leave his 
intended wife 4620. The marriage took place, and 
the husband died intestate. The wife became en- 
titled to s moiety amounting to more than 4620 of 
her husband's personal property under the Statute of 
Distributions. The Lord Chancellor held that this 
was o performance of the covenant, on the following 
ground—that the covenant was to be taken as not 
broken, for the husband had /-ft his widow 4620 and 
upwards ; that, therefore, she could not come in first 
as a creditor for the £620 under the covenant, and 
then for a moiety of the surplus under the statute. 
Similarly, in the case of Goldsmid v. Goldsmid (jy), 
it was decided, on the authority of Blandy v. Wid- 
more, that where the trusts of a testator’s will failed, 
and his property became divisible as in case of in- 





(t) 2 L. C. 391. 
3 Swanst. 211. 


PERFORMANCE. 


testacy, the widow’s distributive share under the 
statute was a performance of the covenant by the 
husband under the marriage articles, that his executors 
should, after his death, pay her a certain sum of 
money. In his judgment, Sir T. Plumer, M.R., cit- 
ing Garthshore v. Chalic (k), says: ** Where a_hus- 
‘‘ band covenants to leave or to pay at his death a 
‘‘sum of money to a person who, Independently of 
“that agreement, and by the mere legal relation 
‘‘ between them will take a provision, the covenant 
‘‘is to be construed with reference to that. If 
‘‘the covenant is that the executors of the husband 
‘shall pay to the widow a given sum, and in her 
‘“‘ character of widow, created by the same marriage 
“contract, she in fact obtains from the executor 
‘or administrator that sum, the court is bound to 
“ consider that as payment under the covenant. These 
‘““are not cases of an ordinary debt ; during the life 
‘Sof the hushand there is no breach of the eorenant, 
“no debt; the covenant is to pay after his death, 
“and the inquiry is not whether the payment of the 
‘‘ distributive share is a satisfaction, but a question 
‘‘ perfectly distinct, whether it is a performance.” 


2. On the other hand, when the decease of 


has already arisen, or in other words, after a breach af) 
such covenant, the widow's distributive share is uot 
a performance of the obligation. Thus in Cliver v. 
Brickland (2). the husband covenanted to pay a sum 
within two years after the marriage, and that if he died 
his executors shonld pay it. He lived after the two 
years and died intestate, leaving a larger sum than 
what he covenanted to pay, to devolve upon his wi 

as her distributive share. The Master of the 


(k} 10 Vea, 1. 
(2) Cited 1 Ves. Sr. 1; 3 Atk. 420. 
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held that she was entitled both to the money under 
the covenant and to her distributive share of the 
residue. Here it will be seen that there was a breach 
of the covenant before the death, and that from the 
moment of such breach a debt accrued due to the 
covenantee ; whereas in the first class of cases, the 
obligation to pay did not accrue until the time at 
which the distributive share itself devolved. 


Finally, it must be observed, that whereas in satis- 
faction the presumption will not hold (at least, in the 
case of creditors) where the thing substituted is less 
beneficial either. in amount, or in certainty, or in 
time of enjoyment, or otherwise, than the thing con- 
tracted for; in performance the thing done, even 
though less beneficial in amount, certainty, &c., than 
the thing contracted to be done, will, other circum- 
stances concurring, be taken as a performance prov 
tanto of the covenant (7). 


(m) Cox's note to Blandy v. Widmore, 1. Wins, 323. 
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CHAPTER XI. 


SATISFACTION, 


AN important distinction exists between satisfaction satisfaction 


and performance. Satisfaction, it is true, like per- 
formance, supposes intention; nevertheless, in satis- 
faction, the thing done is something different from 
the thing covenanted to be done, and is, in fact, a 
substitute for the thing covenanted to be done; whereas 
in performance, the identical act which the party con- 
tracted to do is considered to have been done (a). 


The cases on the doctrine of satisfaction may be 
divided into four classes :— 


I. Satisfaction of debts by legacies. 
II. Satisfaction of legacies by subsequent. legacies. 
III. Satisfaction of legacies by portions. 
IV. Satisfaction of portions by legacies. 


I. Satisfaction of debts by legacies, 


The general rule is, ‘‘that if one, being indebted 
‘to another in a sum of money, does by his will give 
‘‘him a sum of money as great as, or greater than, 
“the debt, without taking any notice at all of the 
‘‘debt, this shall nevertheless be in satisfaction of 
“the debt, so that he shall not have both the debt 
‘‘and the legacy” (4). And this presumption 1s 
founded upon the maxim, Delntor non presumitur 


(a) Goldemid v. Goldemid, 1 Swanat. 211. 
(3) Talbot vy, Shrewsbury, Prec, Ch. 394; 2 L. C. 
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donare. But the presumption is not favoured by the 
court, and the court’s leaning against the presumption 
has led it to lay hold of trifling circumstances in order 
to exclude the presumption altogether. 


From the various cases on the subject may be col- 
lected the following rules :-— 


1. Words ordinarily employed to grant a legacy 
show an intention of favour rather than an inten- 
tion to fulfil an obligation, 7.r., ‘a legacy imports a 
bounty.” 


2. If the debtor bequeaths exactly the same sum, 
simpliciter, as the debt, it will be taken as a satisfac- 
tion (¢); and in this case, if the debt is afterwards 
discharged by payment before the testator’s death, 
the legacy ceases apparently to remain payable (d). 


3. If the legacy be less than the debt, it: has never 
been held to go in satisfaction, even pro tanto (e). 


4. The legacy of a sum simplicitcr, greater than the 
debt, will be taken as a satisfaction of the debt, and 


only imports bounty as to the excess of the legacy 
over the debt (J). 


§. The presumption will not be raised where the 
debt of the testator was contracted subsequently to 
the making of the will; for the testator could have 
no intention of making any satisfaction for what was 
not at the time in existence (g); and the rule appears 


Haynes v. Wien, 1 Bro. C. C. 130. 
(d) Gillings v. Pletcher, 38 Ch. Div, 373, distinguishing Pankhurst v. 
Howell, L. R. 6 Ch. App. 136. 
{e) Hastwoode v. Finke, 2 P. Wms. 617. 
(f) Talbot v. Shrewebury, 2 L. C. 352. 
(g) Cranmer’s Case, 2 Salk. 508. 
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to be the same if the debt is created contemporaneously 
with the gift of the legacy (A). 


6. Equity will lay hold of slight circumstances to 6, 
indicate an intention that the legacy shall not goas 
a satisfaction. A few cases will illustrate how strong Presumption. 
the leaning in equity 1s against the presumption of 
satisfaction. Thus :— 


(1.) Where there is an express direction in the will for (2.) Dircetion 
payment of debts AND leyacws, the court will, it seems, aaa tp a 
infer that it was the intention of the testator that. both 74 lesscles. 
the debt and the legacy should be paid to his creditor ; 
and this may be called the Rule in Chanecy’s case (0). 

In that case, A. was indebted to his maid-seryant in a 

bond for £100 for wages ; and by his will he gave her 

a legacy of £500, ‘for her long and faithful services,” 

and directed that all his debis anv Iryucies should be 
paid, It was held, that both the legacy and the debt 

were payable; for the testator having by the express 
words of his will directed ‘‘that all his debts and 
legacies should be paid,” that was as strong as if he had 
directed that both the bond and the legacy should be 

paid. But this rule would not apply to a direction . 
to pay debts alonc (k); unless, semble, the gift of the Direction to 


, : ) b 
legacy follows on the direction to pay all debts (/). ee 


(2.) Another ground for avoiding the presumption of (2. eal 


the satisfaction of a debt by a legacy arises where the cause dies 
time fixed for the payment of the legacy is different SromnGne 
from the time when payment of the debt is demandable. 
Thus, in Clarke v. Sewell (m), the testator gave a legacy 


(A) Wiggins v. Horlock, 39 Ch. Div. 142. 

(i) 1 P. Wms. 408; 2 L. C. 353. 

(k) 3K. & J. 318-321; and see Edmunds v. Lowe, Rove v. Rowe, 2 
De G. & Sm. 297, 298; Russel v. Hawkins, 7 W. XK. 314; Cole ¥. 
Wiliard, 25 Beav. 568; Pinchin y. Simms, 30 Beav. 119; Glover ¥. 
Harteup, 34 Beav. 74. 

(1) Wiggins v. Horlock, 39 Ch. Div. 142. 

(m) 3 Atk. 96. 
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of £10,000 to his mother, to be paid by the trustees 
one month after his decease. The mother was entitled 
to £2000 from the estate of her son, in consequence 
of his having succeeded to the stock-in-trade of his 
father, and payment of this £2000 was demandable 
immediately upon the death of the son. It was held 
that there was no satisfaction; that in order to be so 
deemed, the £10,000 legacy ought to have become 
payable immediately on the testator’s death, at which 
time the debt due from the son to the mother became 
payable ; whereas the legacy was to be paid one month 
after the testator’s death (7). On the other hand, in 
Wathen v. Smith (0), where the legacy was payable at 
an earlier date than the money dne under the settle- 
ment, and was therefore to the yreater advantage of 
the legatee-creditor, it was held that the presumption 
of satisfaction arose. 


(3.) Where the legacy is contingent or uncertain, it 
will not be held a satisfaction of a debt. Thus, in 
Barret v. Beckford (p), & testator being under an obliga- 
tion to pay an annuity to A., by his will gave the residue 
of his property to his mother and A. for life. It was 
held that this legacy of a moiety of the residue to A. 
was not a satisfaction of the annuity to A.; that in 
order that the gift should be deemed a satisfaction, it 
was necessary that the subject-matter of the gift. and 
the debt should be exactly of the same nature, and of 
equal certainty. From the case of Derese v. Pontet (q), 
it will be seen also that a gift by will of a residue 
to a wife will not be a satisfaction of a debt due to 
her, the rule followed in Blandy v. Widmore not being 
applicable to such a case (r). 


(n) Haynes v. Meco, 1 Bro, Ch. Ca, 129, 
(o} 4 Mad. 325. 
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The Roman law used to hold, and English common The four 
sense agrees, that a payment may be Jess in any one ™'**°! 
of four ways, viz., 7e,—1.¢., in amount; lvco,—i.e., - 
convenience of place; ¢empore,—i.., in time; and 
causd,—t.e., in quality ; and if the like distinctions 
were familiar in English law, all the foregoing cases 
of the court’s leaning against satisfaction would be 


resolvable into one case, namely, a legacy of /ess than 
the debt. 


II. Satisfaction of legacies by subsequent. legacies. 11, satisfnetion 
; of Tegncios by 
aubsequent 


Firstly, Where the legacies are by the same instru- legacies. 
ment; and 


Secondly, Where the legacies are by different in- 
struments. 


(1.) Where legacies of quantity in the same instru- (1.) Under the 
ment, whether a will or codicil, are yiven to the same ee 
person simpliciter, and are of eyual amount. one only ji.) E4 
will be good ; nor will small differences in the way in substitutive 
which the gifts are conferred afford internal evidence 
that the testator intended they should be cumulative. 

Thus, in Greenwood v. Greenwood (s), the testatrix gave 
‘to her niece, Mary Cook, the wife of John Cook, 
‘© £500,” and afterwards in the same will, amongst 
many other legacies, she gave ‘“‘to her cousin Mary 
“Cook, 4500 for her own use and disposal, notwith- 
‘‘standing her coverture.” It was held that Mary 
Cook was entitled to one legacy only of £500, and 
that the same was for her separate use. On the 
other hand, if the legacies given by the same instru- \).) Unequal 
ment are of unequal amount, they will be considered Tiaclatee 


cumulative (7). 


(s) 1 Bro. C. C. 31 
{t} Hooley v. oe. 1 Bro. C. C. 390 nm. ; Curry v. Pile, 2 Bro, C. G. 
225; Yockney v. Hansard, 3 Hare, 
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aoe (2.) Where a testator by diferent testamentary in- 
struments, Struments has given legacies of quantity simpliciter to 
so peripe equal the same person, the court, considering that he who has 
or unequal, are given more than once must primd facie mean more 
oumulative, ; ‘ 
than one gift, awards to the legatee all the legacies, 
and it ig immaterial whether the subsequent legacy 
Unless same differs or not in amount from the prior one (w). But 
prac cad though the legacies are in different instruments, if 
mame sum. they are not given simpliciter, but the motive of the 
gift is expressed in each, and the same motive is 
expressed in each, and the same sum is given, the 
court considers these coincidences as raising a pre- 
sumption that the testator did not by the subsequent 
instrument mean another gift, but only a repetition of 
the former gift (7). But the court raises this presump- 
tion only where the double coincidence occurs of the 
sume motive and the same swum in both instruments. 
For if in either instrument there be, on the one hand, 
no motive, or a different or additional motive expressed, 
and the sum be the same in both instruments (7), or, on 
the other hand, though the same motive be expressed 
in different instruments, yet the sms are different (y), 
the presumption will, in either case, be in favour of 
cumulation rather than of substitution. Where, how- 
. ever, & second instrument expressly refers to the first, 
Where the two or where by intrinsic evidence (z), or even by extrinsic 
Sopot, evidence (a), the latter instrument is shown to be a 
mere revision or explanation, or copy or duplicate of 
the first, it will so far be held substitutional. 


On the question of the admissibility of extrinsic 


em noermame 





(u) Rock v, Callen, 6 Hare, §31; Russell v. Dickson, 4 H. L. Cas. 293. 

(v) Benyon v. Benyon, 17 Ves. 34. 

aa Roch v. Callen, 6 Hare, 531; Ridges v. Morrison, 1 Bro. C. C. 
? (y) flurst v. Beach, 5 Mad. 352; Baby v. Miller, 1 E. & A. 218. 

(z) Fraser v. Byng, 1 Russ. & My. 90; Coole v. Boyd, 2 Bro. CC. 

113 Currie v. Pye, 17 Vos. 462; and see Whyte v. Wayte, L. R. 17 


1} Hubbard v. Alexander, 3 Ch, Div.°738 
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evidence to show that legacies are or are not cumulative, Eatriusic 
ence, —w 


the two following rules appear to hold good, namely :— beterilnty 
when not, 


(1.) That where the court itself raises the presump- Where the 
tion against double legacies, such evidence is admis- 
sible to show that the testator intendcd, in fact, the ti 


dence to cau- 


legatee to take both, for that is in support of the firm instru. 
apparent intention of the will, and is in fact in ™™+*™* 
restoration of the plain effect of the instrument. 

But (2.) where the court does not raise any contrary Where the 
presumption, no such evidence is admissible to show 
that the testator intended in fact the legatee to take 


. e e,e ‘ . No. Ll. - 
one only, for that is in opposition to the will, and is to contradict 
é ‘ . i just t 
in destruction of the plain effect of the instrument; ainnisible, 


so that in this case the question is solely one of con- 
struction (0). But of course parol evidence is admis- 
sible to show that the two instruments are in fact only 
one (¢). 


III. The satisfaction, or, as it is more correctly IIL, and Ivy, 
Satisfaction of 


termed, the ademption (d) of a legacy by a subsequent j,,, 
tion, | 


portion ; and, ead 


IV. The satisfaction of a portion by a subsequent 
legacy. 


The general rule applicable to both these classes of 


(6) d/urst v. Beach, § Mad. 351; dfall v. Mul, 1 Dr. & War. 94; 
Lee v. Pain, 4 Hare, 216. 

(ec) Hubbard v. Alexander, 3 Ch. Div. 738; and see Whyte v. Whyte, 
supra. 

(d) “When the will is made first, and the settlement afterwards, it 
is always treated as a case of what is called ademption-~that is to aay, 
the benefits given by the settlement are considered to be an ademption 
of the same benefits given to the same child by the will. 

“With reference to cases... of a previous settlement and a avb- 

vent will. . . it is now quite settled that there is no difference 

between the two cases, ae bare the verbal: difference that the term 

satiafaction is used where the settlement has preceded the will, and 

the term ademption where the will hae preceded the settlement. In 

substance there is no distinction Letween the principles applied to the 
two classes of cases.” —Coreniry v. Chichester, 2 H. & M. 159. 
8 
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cases may be expressed in words taken from the 
leading case of Pym v. Lockyer (e), as follows :— 


‘* Where a parent gives a legacy to a child, not stat- 
‘‘ing the purpose with reference to which he gives it, 
‘‘the court understands him as giving a portion, and 
“by a sort of artificial rule—in the application of which 
‘legitimate children have been very harshly treated, 
‘‘ypon an artificial notion and a sort of feeling called 
‘‘a leaning against double portions—if the father 
‘‘ advances a portion on the marriage of that child, the 
‘‘ portion is presumed to be an ademption of the legacy 
‘* pro tanto or in totv, as the money advanced is respec- 
‘‘ tively less than, or equal to, or greater than, the sum 
‘expressed to be given as a legacy.” 


The following particular applications of the general 
rule hold good (speaking generally) for both classes of 
cases :— 


1. In the case of double provisions, the doctrine of 
satisfaction does not in general apply to legacies and 
portions to strangers, but only where the parental 
relation or its equivalent exists. If, therefore, a per- 
son gives a legacy to a mere stranger, and then makes 
a settlement on that stranger; or first agrees to make 
a settlement on that stranger, and then bequeaths a 
legacy to him, the stranger is entitled in either case 
to claim under both instruments; and for the purpose 
of this doctrine, it is settled that an illegitimate child 
is in the eye of the law a stranger; and that unless 
other circumstances are found than the bare relation 
of parentage ‘‘ by nature,” the illegitimate child is at 
liberty to claim a double provision (7). At the same 
time, the illegitimate child or stranger is not to reap 


pits ree & Cr. 29; and see In re Pollock, Pollock v. Worrall, 28 
on Pp Beearte Pye, 18 Vea. 140. 


SATISFACTION. 


any further incidental or accidental benefit from this 
presumption in his favour, but is only to receive the 
double provision. If therefore a legacy (say, of" 
residue) is given to be divided equally between or 
among children and strangers, and the children’s 
legacies are afterwards satisfied by portions, and the 
strangers (including the illegitimate children) also re- 
ceive advances, these last-mentioned advances would 
not operate (it is true) as a satisfaction of the 
strangers’ shares of the residue; but neither would 
these latter shares be increased by the satisfaction 
of the children’s shares (y); for satisfaction has. for 
its object equality between the children, and that 
object does not in such a case extend to auginenting 


the strangers’ shares. And again, even in the caso of 


strangers, if the legacy be given for a particular ex- 


press purpose, and the testator advances money for pune 


the same purpose, that will be an ademption of the 
legacy (h); but not if the purpose of the legacy is 
not specified, and the purpose of the advancement. is (2). 


The presumption against double portions has been 
characterised as a hard and artificial rule; but, on 
examination, it will appear to be founded on good 
sense and justice. In Suisse v. Lowther (4), Wigram, 
V.C., makes the following remarks upon it:—‘‘ The 
“rule or presumption, as I before said, is against 
‘double portions as between parent and child; and 
‘‘the reason is this—a parent makes a certain provi- 
‘‘sion for his children by will, if they attain twenty- 
‘‘one or marry, or require to be settled in life; he 
‘afterwards makes an advancement to a particular 
‘child. Looking at the ordinary dealings of man- 


Meinertzhagen v. Walters, L. R. 7 Ch. App. 670, and dusting. 
ve v. Guedalla, 1 D. F. & G. 93; and Kirk v. Eddowes, 3 


509. 
(hk) Monek v.° Monck, 1 Ball. & B. 303 
(3) Pankhurst v. Howell, L. B. 6 App. 136. 
(&) 2 Hare, 435. 
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‘‘kind, the court concludes that the parent does not, 


‘¢when he makes that advancement, intend the will 


‘to remain in full force, but that he intends that 
‘She has satisfied, or in part satisfied, in his lifetime 
‘the obligation which he would otherwise have dis- 
‘‘charged at his death; and the court acts upon that 
‘conclusion, and gives effect to the presumption that 
‘‘a double provision was not intended. If, on the 
‘‘other hand, there is no relation, either natural or 
‘‘ artificial, of parent and child, the gift proceeds from 
‘‘the mere bounty of the testator; and there is no 
‘reason within the knowledge of the court for cutting 
‘‘off anything which has in terms been given. The 
‘‘testator may give a certain sum by one instrument, 
‘and precisely the same sum by another; there is no 
‘reason why the court should assign any limit to that 
‘bounty which is wholly arbitrary. The court, as 
“between strangers, treats several gifts as primd fucie 
‘‘cumulative. ‘he consequence is, as Lord Eldon 
‘observed, that 9 natural child, who is in law a 
‘‘ stranger to the father, stands in a better situation 
“than a leyitimate child, for the advancement in the 
‘case of the natural child is not, primd fucie, an 
‘‘ademption,”—-an accidental anomaly, by which the 
rule itself cannot itself be affected ; and the anomaly 
itself very rarely operates; because the rule against 
double portions will apply even to an illegitimate child, 
as to any other stranger, if the testator has put himself 
in loco parentis (1). 


2. That the general rule applies even in the case 
of a stranger, to whom the donor has placed himself 
‘an loco parentis,” is beyond all doubt ; and the only 
question is,—What constitutes the guasi-parental re- 
lation which is signified by the words * putting one’s 
self tn loco parentis” 7 Powys v. Mansfield (m) supplies 


(7) Lawa v. Lawes, 20 Ch. Div. 81. 
(m) 6 Sim. 544; 3 My. & Cr. 359. 
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the answer to this question. In that case Sir John 
Barrington had by his will given £10,000 to one 
of his nieces, and had afterwards settled 410,000 
on the marriage of the same niece; and the question 
was, whether he stood ‘' 12 doco purentis” to the niece, 
so as to give rise to the application of the doctrine of 
satisfaction. The niece was one of the daughters of 
Sir John’s brother, Fitzwilliam, and the general re- 
lations subsisting between the uncle and his nieces 
were thus stated in the evidence: “ That Sir Vitz- Elemeuts con: 
‘ william, in compliance with the wishes of Sir John, ™™™* ™ 
‘‘resided near Sir John, in the Isle of Wight, gad. 
‘“ maintained a more expensive establishment. than his 
“(Sir Fitzwilliam’s) income (which did not exceed 
‘£400 @ year) would allow of; that Sir John and 
‘‘his brother lived on the most affectionate terms 
‘‘with each other; that for several years Sir John 
‘‘gave his brother £1000 a year; that he took the 
‘‘ greatest interest in his nieces, behaved to them 
‘as a father, and always acted to them as the kindest 
‘of parents, not showing more partiality to one than to 
‘‘ another; that he frequently gave them pocket-money, 
‘‘and made them other presents, and occasionally 
‘advanced money to defray the expense of their 
“clothing and education; that he allowed them to 
‘‘use his horses and carriages, and had them free 
‘quently to dine with him, and that one or other 
‘of them was almost always staying at his house ; 
‘that he was consulted as to the appointment of 
“their masters and governesses, and as to the 
‘marriages of such of them as were married; and 
‘ that on the plaintiff's marriage the terms of the getsies 
‘‘ment were negotiated between the plaintiff and Sir 
‘John and their respective solicitors, without any 
‘interference on the part of Sir Fitzwilliam.” Upon 
these facts, the Lord Chancellor Cottenbam, revers- 
ing the decision of the Vice-Chancellor Grant, held 
that Sir John had placed himself “in loco parentis,” 
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making the following observations :—‘ The authorities 
‘‘ leave in some obscurity the meaning of the phrase 
‘** putting oneself in loco parentis.’ Lord Eldon, in 
‘« Fx parte Pye, says it is true of a person meaning to 
‘‘ put himself in loco parentis, in the situation, that is 
‘‘to say, of the person described as the lawful father 
“of the child, with reference to the office and duty 
‘of such father to make provision for the child. The 
‘* Vice-Chancellor says it must be a person who has 
‘so acted towards the child as that he has thereby 
‘imposed on himself a@ moral obligation to provide 
‘‘for it, and that the designation will not hold where 
“the child has a father with whom it resides, and by 
‘‘whom it is maintained. This seems to infer that 
‘the locus parentis assumed by the stranger must 
‘“ have reference to the pecuniary wants of the child, 
‘and that Lord Eldon’s definition is to be so under- 
“ gtood, and I so far agree with it; but I think the 
“other circumstances required (sci/. the decease or 
‘‘absence of the father) are not necessary to work 
“out the principle of the rule or to effectuate its 
‘‘object. The rule, both as applied to a father and 
‘to one’ in loco parentis, is founded upon the pre- 
‘sumed intention. A father is supposed to intend 
‘‘to do what he is in duty bound to do—namely, 
‘to provide for his child according to his means. 
‘* So, one who has assumed that part of the office 
‘‘of a father may be supposed to intend to do what 
‘‘ he has assumed to himself the office of doing ; and 
‘‘ having so acted towards a child as to raise a moral 
‘* obligation to provide for it, affords a strong inference 
‘of an intention on his part to assume that obliga- 
‘‘tion; and the child having a father with whom 
‘it resides and by whom it is maintained, affords no 
‘‘ gonclusive inference against such intention ” (7). 


(w) Cooper v. Cooper, 23 W. R. sot. 
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3. Whereas in the case of satisfaction of a debt by a (3) Leaning 
legacy, equity leans (as we have seen) most strongly uence 
against the presumption, the leaning of the court is all 
the other way in the case of satisfaction of portion by 
legacy or of legacy by portion. In this latter case the 
presumption of satisfaction will not be repelled ‘ by 
‘* slight circumstances of difference bet ween the advance 
‘‘and the portion,” just as the like differences in the 
case of alleged satisfaction of debt by legacy would 
not repel, but would (as we have seen) cuntirm the 
contrary leaning of the court in that caso against: satis- 
faction. And even very material differences do not 
seem to count when it is a question of legacy and 
portion, or of portion and legacy. ‘Thus, in the case 
of Lord Durham vy. Wharton (ov), & father by will 
bequeathed 410,000 to trustees, one-half to be paid 
at the end of three years, and the other half at the 
end of six years from his death, with interest in the 
ineanwhile, and declared the trusts to be for his 
daughter for life, and after her decease in trust for 
her children, as she should appoint by deed or will, 
and in default of appointment for all her children 
equally ; and subsequently, on the marriage of the 
‘daughter, he agreed to give her £15,000, to be paid 
to the intended husband, he securing by his set*le- 
ment pin-money and a jointure for his wife, and por- 
tions for the younger children of the marriage. It 
was held that the £10,000 legacy was satisfied by the 
£15,000 portion. It is to be observed how strong this 
decision was. By the will, the daughter took a life- 
interest; by the settlement, a jointure. By the will 
ali the children of the daughter took; by the settle- 
ment, portions were provided only for the younger 
children of the particular marriage. 


And the same principles will be applied not only 


(0) 3 Cl. & F. 146; but see Tussaud v. Tussaud, 9 Ch. Div. 363. 
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Sapam ais where, as in the above case, the will precedes the 

when settle. Settlement, but where the order.of events is, first, & 

before will, Settlement, secondly, a will. This was decided in the 

case of Thynne v. Glengall (p). There a father having, 

upon the marriage of his daughter, agreed to give her 

a portion of £100,000 consols, made an actual trans- 

fer of one-third thereof to the four trustees of the 

, marriage settlement, and gave them his bond for the 

transfer of the remainder in like stock upon his death ; 

the stock to be held by them in trust for the daughter’s 

separate use for life, and after her death for the children 

of the marriage, as the husband and she should jointly 

appoint. The father afterwards by his will, gave to 

{wo of the trustees a moiety of the residue of his per- 

sonal estate in trust for the daughter’s separate use for 

life, remainder for her children generally as she should 

by deed or will appoint. And it was held that the 

moiety of the residue given by the will was a satisfac- 

tion of the sum of stock not yet actually transferred, 

being the portion thereof secured by the bond, and this 

notwithstanding the differences of the trusts. With 

Not & question reference to this subject, the following remarks were 
of satisfaction ; 

ofadebt. | made in the House of Lords :—‘‘ We must throw out 

‘of consideration all the cases in which questions have 

‘arisen as to legacies being or not being held to be in 

‘ satisfaction of a debi ; for, however similar the two 

‘cases may appear at first sight, the rules of equity, as 

‘applicable to each, are absolutely opposed the one to 

‘the other. Equity leans against legacies being taken 

‘in satisfaction of a debt, but leans in favour of a pro- 

‘vision made by will being in satisfaction of a portion 

‘* by contract, feeling the great improbability of a parent 

“‘ intending a double portion for one child, fo the prejudice 

“ generally, as in the present case, of other children. In 

‘the case of a debt, therefore, small circumstances of 


(p) 2H. L, Cam. 131; see alao Russell v. St. Aubyn, 2 Ch. Div. 398; 
Mayd v. Field, 3 Ch. Div. 587; Bethell v, Abraham, 3 Ch. Div. 590, 
59 =. 
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“difference between the debt and legacy are held to 
‘‘ negative any presumption of. satisfaction ; whereas, in 
‘“‘the case of portions, small circumstances are disre- 
‘‘garded. So in the case of a debt, a smaller legacy is 
‘‘not held to be in satisfaction of part of a larger debt ; 
‘but in the case of portions, it is held to be a satisfac- 
‘tion pro tanto. In the case of a debt, a wilt of the 
‘‘whole or part. of the residue cannot be a satisfaction, 
‘* because it is said, the amount being uncertain, it may 
‘‘ prove to be less than the debt. In considering whether 
‘“ this rule applies to portions, which is the only question 
‘fin this case, the reason of the rule as applicable to 
‘debts must not be lost sight of, because as a portion 
‘“may be satisfied pro tunto by a smaller legacy, the 
‘reason given for the rule as applicable to debts cannot 
‘‘apply to portions. And,on the contrary, as the residue 
‘‘ must be supposed by the testator to have been of some 
‘‘ value, it would appear on principle that it ought to 
‘‘be considered as a satisfaction either altogether or 
‘oro tanto, according to the amount. For why should 
‘£1000 piven as a residue not have the same effect 
‘‘upon a larger portion as £1000 given as & money 
‘‘legacy 7” 


It will be seen that there is no objection in prin- 
ciple to the application of this doctrine where the will 
precedes the settlement, and the trusts are dissimilar ; 
yet in the case where the settlement comes first, a 
difficulty necessarily arises. For, in this latter case, 
the persons entitled under the settlement are quasi- 
purchasers, and as such cannot be deprived against 
their will of their rights upon any presumed intention 
of the testator. At the utmost, they can only be put 
to elect whether to take under the will or under the 
settlement ; and the presumption against double por- 
tions will, in such a case, be much more easily rebutted 
than where the will precedes the settlement. The dis- 
tinction is thus stated by Lord Cranworth in his judg- 
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ment in Chichester v. Coventry (gq): ‘“‘ When the will 
“« precedes the settlement it is only necessary to read the 
‘‘ settlement as if the person making the provision had 
‘‘ said, ‘I mean this to be in lieu of what I have given 
‘‘by my will.’ But if the settlement precedes the will, 
‘the testator must be understood as saying, ‘I give this 
‘‘in lieu of what I am already bound to give, if those 
“to whom I am so bound will accept it.’ It requires 
‘‘much less to rebut the latter than the former pre- 
‘‘sumption.” And, in fact, in the before-stated case of 
Thynne v. Glengall,—the settlement in that case having 
preceded the will,—an inquiry was directed whether 
it was for the benefit of the daughter and her children 
to take under the will or under the settlement, and 
she was to elect accordingly. 


Satisfactionis It is also to be observed that in Thynne v. Glengall 


onl 


where 


both pro- 
visions remain wntransferred stock; and, in fact, the principle of 


the question of satisfaction arose only regarding the 


satisfaction does not apply at all as regards advances 
actualy made upon a settlement or other advancement 
previously to the will (7). But .it is otherwise, when 
such advancement is made subsequent/y to the will; 
therefore, where a father bequeathed his residuary 
estate (which comprised his business of bookseller) 
equally between his two sons and his three daughters, 
and subsequently assigned his business to his two sons, 
that was held to be a satisfaction of the bequest (s) ; 
and when a person in loco parentis gave a bond to A. 
for the payment to him of £10,000 on a day therein 
specified, and a few weeks before the day he took A. 
into partnership with him, that was held to be a satis- 
faction of the bond (7). 


_ LR2 Hu, L. 87; but see Bennett v. Houldeworth, 6 Ch. Div. 


671. 

(r) Watson v. Wataon, 33 Beav. 574; Re Peacock's Estate, L. BR. 34 
a 236; Hatfeild y. Minet, 8 Ch. Div. 136. 

8) Vookers v. Vickers, a Ch. Div. 525. 

{t) Lawes v. Lawea,.20 Ch. Div. 81. 
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In all cases of alleged satisfaction, the surround. The teatator’s 
ing circumstances (including the true construction 
of the will) must be considered, and the intention | 
fairly gathered therefrom (wv). Thus, in Chichester v. may 
Coventry (v), where a testator, who had on the mar- 
riage of his daughter covenanted to pay to the trustees 
of the settlement three months after demand the sum 
of £10,000 upon the trusts of the settlement, and 
had paid interest thereon in the meantime, but died 
without having paid the principal sum, by his will gave 
his property to trustees upon trust, in the first place 
to pay his debts and legacies, and thereafter to divide 
the residue into equal moieties, and to transfer the 
same to his daughters,—The Court held that the gift 
by the will, on the true construction thereof, was 
clearly not a satisfaction of the testator’s covenant in 
the settlement; and that accordingly the 410,000 
must be deducted from the testator’s assets before the 
residue was divided into moieties; and, in fact, the 
true construction of the will may be said to be the 
primary consideration. i 


It was for some time an unsettled point as to Sum given by 
second jnstru- 
whether, if the sum given by a second instrument Was sent, if leas, 
smaller than that given by the first, the Jess 
operated as a total satisfaction of the larger. This 
question can of course be of practical value only where 
the will precedes the settlement ; for where the order 
is reversed, and the settlement comes first, the rights 
of those taking under a positive contract. snch as 4 
settlement is, cannot be affected or modified by sub- 
sequent voluntary gifts. It was for a Jong time con- 
sidered that the settlement of a smaller portion effected 
a complete ademption of a larger legacy given by a 
previous will. Lut it was left to Lord Cottenham in 


(uw) Whitchouse v. Edwards, 37 Ch. Div. 683; Vickers v. 
ae ee and Gallings v. Fletcher, 38 Ch. Div. 373. 
) Supra, p. 273, *. 
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the case of Pym v. Lockyer (x), to establish the true and 
logical rule that an advancement subsequent to a will, 
if Jess in amount than the sum given by the will, was 
to be considered a satisfaction pro tanto only. 


Where a parent gives a legacy to a child to whom 
he is already indebted, the case stands on the same 
footing as a legacy by any other person in satisfaction 
of a debt, not being a portion; hence 4 subsequent 
legacy will not, in the absence of intention, express 
or implied, be considered as a satisfaction of the debt, 
unless it be either equal to or greater than the debt 
in amount, and unless the presumption of satisfaction 
be not repelled by any of those slight circumstances 
which will take a bequest of such amount to a 
stranger out of the general rule (y). And the same 


rules apply to a legacy to a wife to whom the husband 
is indebted (z). 


Moreover, where a parent, being indebted to his 
child, makes in his lifetime an advancement to the 
child upon marriage, or upon some other occasion, of 
& portion equal to or exceeding the debt, it will primd 
facie be considered a satisfaction (a); and it 1s imma- 
terial whether the portion be given in consideration of 
natural love or affection, or whether, in the case of a 
portion to a daughter, the husband be ignorant of the 
debt (6); for there are very few cases where a father 
will not be presumed to have paid the debt he owes 
to his daughter, when in his lifetime he gives her in 
marriage & greater sum than he owed her; it is un- 
natural to suppose that he would choose to leave 


(e) § My. & Cr. 29; and see Jn re Pollock, Pollock v. Worrall, 28 
Ch.. Div. 552. 

(y) Stocken v. Stoeken, 4 Sim. 152. 

(2) Fowler v. Fowler, 3 P. Wma. 353; Cole v. Willard, 25 Beav. 568. 

{a) Lawea v. Lawes, 20 Ch. Div. 81; Vickers v. Vickers, 37 Ch. Div. 
$25; and see Gillinge v. Fletcher, 38 Ch. Div. 373. 

3s} Wood v. Briant, 2 Atk. 521; and see Hayes v. Garrey, 2 J. & L. 
temp. Sugd. 268 ; Plunket v. Lewis, 3 Hare, 316. 
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himself a debtor to her, and subject to an account. 

And here we may mention the converse case of a child Debt owing 
being indebted to his father; if in such a case the | 
father gives up the debt to the son and afterwards hg aa 
dies intestate,—The court holds that to the extent of advaucoment. 
the debt the son is advanced, and accordingly he must 

bring the amount of such advancement into hotchpot, 

before he will be permitted to share with the other 
children in the distribution of the intestate’s estate (c). 

But the courts do not consider small sums paid by a 

father during his lifetime as intended for an advance- 

ment (¢). 


As tv © extrinsic erudcnree.”—The rule against double Extrinsic 
portions is a presumption of law, and like other pre- Suan 
sumptions of law, may be rebutted by evidence of _ 
extrinsic circumstances, 7.e., evidence of facts not con- 
tained in the written instrument itself. The rules on 
this subject may be gathered from the cases of J/ail 
v. Hill (e) and Kirk vy. Eddowes (f). In Hall v. Hill sat ive ide 
the facts were as follows:—The testator, on the marriayre plain effect of 
of his daughter, intended to provide a sum of £800 Seow 
as her portion, and gave a bi md for the sum to the bare 
husband, payable by instalments, part thereof to be contrary to 


; , ees : . thut effest,— 
paid during his life, and the residue upon his decease ; eeirinsle a: 


. - bhi +} . - , ;q dence is not 
and afterwards by his will he bequeathed to his samietkle = 


daughter a legacy of 4800. Parol evidence was Hall v. Hill. 
tendered on the part of the defendants to show what 
was the real intention of the testator. The question was, 
—whether the parol evidence was admissible. The 
Lord Chancellor said :—-‘' There is no doubt of the 
‘general rule that when by presumption you conw to a 
construction against the apparent intention of the tn 


oo - ne 
ae 


(ec) Blorll-y v. Bloelley, 29 Ch. Div. 250, following £dwards v. 
Freeman, 2 P. Wm. 435 shee: oo I. R. 4 Eq. 305; and dix 
ving Ta. v. Taylor, L. R. 20 Eq. 155. 
"Yid) re Peco, I... 14 Eq. 236; aad oss Montague v. Earl of 
Sandwich, 32 Ch. Div. 525. ; 
(e) 1 Dr. & War. 94. 
(f) 3 Hare, 509; aud see Montague v. Earl of & 
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“« strument, that may be rebutted by parol evidence. 
‘¢ What am I to do in the present case? Here the 
‘debt was first incurred, and then comes the will. 
‘The legacy to the daughter by that will could not, 
‘by the general rules of the court, be held to bea 
‘satisfaction of the debt. The will gives a legacy 
‘simply. The law says that this legacy is not in 
‘‘ satisfaction of the previous debt. I am asked now 
‘to insert in the will a declaration by the testator 
‘‘which I do not find in it, namely, that he means 
‘‘the legacy to be a satisfaction of the debt. I am of 
‘opinion I can do no such thing.” 


(2.)Toconfrm In Kirk v. Eddowes (y), a father bequeathed 
the plain effect ; 

of the docu. £3000 for the separate use of his daughter for 
eel alla life, with ulterior trusts for her children. Subse- 


presumption of quently he gave the daughter and her hnsband a 
aw contrary 


to that effect, Promissory note for £500. The defendants alleged 
sreacriic §— the £500 to have been intended as a satisfaction pro 
Sega tanto of tho legacy of £3000. and tendered parol 
Eddowea. evidence, consisting of the declarations of the testator 
at the time of banding over the note, that it was to 
he in part satisfaction of the legacy of £3000. The 
question was, — whether these contemporaneous de- 
clarations were to be admitted, it being observed that 
in this case the law did raise a presumption of par- 
tial satisfaction. Wigram, V.C., held that this evi- 
dence was admissible, and on the following grounds: 
—‘ If a second instrument do not in terms adeem the 
‘ first, but the case is of that class in which, from the 
‘relation between the author of the instrument and the 
“party claiming under it (as in the actual or assumed 
“relation of parent and child), or on other grounds, 
“the law raises a presumption that the second instru- 
“ment was an ademption of the gift by the instrument 
‘of earlier date, evidence may be gone into to show 


3 Ha. 509. 
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“that such presumption is not in accordance with the 
“Intention of the author of the gifts and where evidence 
“4g admissible for that purpose, countersevidence ts also 
“admassible. In such cases, the evidence is NOT ad- 
“mitted on either side for the purpose of proving 1 
“the first tustance with what intent either writing was 
“made, but for the purpose only of ascertaining whether 


“the PRESUMPTION which the law has raised be well or 


“all founded... . The evidence docs not touch the 
“will, it proves only that a given transaction took 
“lace after the will was made, and proves what that 
“transaction was, and calls upon the court to decide 
“whether the legacy given by the will is not thereby 
“adeemed, Ardemption of the legaey, and not revoration 
“of the will, is the consequence for which the defen- 
“dant contends ” (1), 


(h) See further, upon the admissibility of extrinaic evidence, 
Extrinaie Evidence in Interpretation of Wilda, gth edit., 1858. 
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CHAPTER XIV. 
ADMINISTRATION OF ASSETS. 


WHERE a testator possessed of property of various kinds 
dies indebted, having disposed of his estate among 
different persons, it often becomes material te consider 
the order, and sometimes the proportions and mode, in 
which the several classes of property are applicable to 
the liqnidation of his debts. Every description of 
property, whether it be real or whether it be personal 
estate, is now liable for the payment of debts ; but for 
various reasons, some of them historical, and others of 
them merely natural, certain species of property are 
liable before others. When regarded in its relation to 
this general liability to debts, property is called assets ; 
and assets again have been distinguished as Irgal and 
as cyguitable assets. 


Legal assets is the name used to denote such por- 
tions of the property of a deceased person as were 
and are available at common law for the payment of 
his debts, and with which accordingly the executor or 
administrator was and is chargeable as such in an 


action by a creditor of the deceased testator or intes- 
tate. 


Where, however, the assets are such as were and are 


available on/y in a court of equity, they are termed 
equitable ass 


The true distinction between legal and equitable 
assets is thus laid down by Kindersley, V.C., in Cook 
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v. Gregson (a): ‘‘ The general proposition is clear enough, 

‘‘ that when assets may be made available in a court of 

‘* law, they are legal assets, and when they can only be 

‘made available through a court of equity, they are | 

‘‘ equitable assets. This proposition, however, does not 

‘‘ refer to the question whether the assets can be re- 

covered by the executor in a court of law or in a 

court of equity. The distinction refers to the remedies Viatinotion 

‘of the ereditor, and not to the nature of the property. referred to the 

‘‘ Tf a creditor brings an action at law against the exe- 

‘‘cutor, and the executor pleads plenc administravit, Legal 

‘the truth of the plea must be tried by ascertaining 

‘what assets the executor has received, and 4 

“assets the court of law, in trying that question, would and 

“charge the exccutor with, must be regarded as lepal wenn 

‘assets 2... IT think the general principle is, that a 

‘court of law would treat as assets every Item of pro. law bya 
. creditor. 

‘“perty come to the hands of the executor, which he 

‘las recovered, or had a right to recover, merely 

“rirtute offtert, ie., Which he would have bad a right 

‘to recover if the testator had merely appointed him 

‘‘ executor without saying anything about his property 

‘Cor the application thereof.” 


Sad 


nm 


é 


~ 


“~ 
~ 


~ 


The distinction betwecn legal and cquitable assets Legal and 
was formerly much more important than it is now, that a 
importance consisting in this, viz., that out of legal foi! 
assets debts of different degrees, as heing cither specialty between, for- 
or simple contract debts, were payable in certain defined ee on 
prioritics in a due course of administration, that is to 
say, the specialty before the simple contract debts ; 

-but out of equitable assets these two different degrees 
of debts were payable pari passu without any priority 
the one over the other. And this appears to be all 


that was meant when it was (inaccurately) stated that 


(a) 3 Drew. 549: and seo Att.-Gen. v. Brunning, 8 Ho. Ts, a, 2435 
Hiliard v. Fulford, 4 Ch. Div. 389; Job v. Job, 6 Ch. Div. $62. 
: T 


Present im- 
ee of 
he dis- 
tinction. 
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ont of equitable assets all debts were payable pari 
yassu. Also, where the court had to deal with a mixed 
fund of legal and equitable assets, and specialty credi- 
tors by virtue of their legal priority had exhausted the 
legal assets, the court, on the ground that he who 
seeks equity must do equity, would marshal the equit- 
able assets in favour of the simple contract creditors 
by paying thereout the debts of the latter up to an 
equality with the specialty creditors, before proceeding 
to a pari passu distribution of the residue of the equit- 
able assets (4). However, the distinction has recently 
lost much of its importance, an Act having been passed 
in 1869 to abolish the priority of specialty over simple 
contract debts (r), in the administration of the legal 
assets of deceased persons whose deaths shall have 
happened on or after the ist Januarv 1870. And 
under the Supreme Court of Judicature Act, 1875 
(hereinafter mentioned), a still greater equality in the 
payments of debts has been introduced in the case of 
people dying insolvent on or after the Ist November 
1875. The distinction between legal and equitable 
assets is, however, still of some importance, that is to 
say, in the following respects, namely :—(1.) In deter- 
mining whether an executor or administrator is en- 
titled to retain his own debt (whether simple contract 
or specialty) out of the assets ; and (2.) In determining, 
semble, the remedy of the creditor (plaintiff in an action 
at law) against the executor; for when the court of 
law is sitting as such, that is to say, when the creditor's 
action is a purely legal action, the remedy would still 
be by execution against the legal assets only ; and on 
the other hand, when the action was properly framed 
as an equitable action, the court of law administer-' 
ing equitable relief would grant an equitable remedy 


Penson, 2 Atk. 290; Baia v. Saddler, L. R. 12 Eq. 570; 
. Ashley, 1 Ch. Div. 243; 4 Ch. Div. 757. 
33 Viet. c. 46. 
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which would extend to the equitable assets as well as 
to the legal assets. 


In cases which do not fall within the Act of 1869, The order of 
that 1s to say, in the case of persons dying before the peel 
ist January 1870, the following was the order in pees ibe svi 
which the different species of debts were payable out > 

: betore 32 & 33 


of legal assets :— Vict. @. 46. 


I. Debts due to the Crown by record or specialty (¢). 

2. Debts to which particular statutes give priority (e), 
e.. Income-tax (f°); poor-rates (7); the amount due to 
a Building Society from the estate of its secretary in 
respect of his defaleations (7); and the amonnt due to 
a Sayings Bank from the estate of its actuary in re- 
spect of his receipts not paid over (z). 

3. Judgments duly registered (/), and unregistered 
judgments, if recovered against the personal represen- 
tatives (/). 

4. Recognisances and statutes. 

5. Debts by specialty contracts, for valuable con- 
sideration, whether the heir be, or be not, bound (m) ; 
arrears of rent service, even though the rent be re- 
served by parol, ranking equally (in the case of lands 
in England or Wales only) (7) with specialties (0) ; 


(d) 2 Inst. 32; see Att.-Gen. v. Leonard, 38 Ch. Div. 622. 

(ec) See 17 Geo. IL. c. 38, 8. 3; $8 Geo. INL. c. 73, a. 1,2; 18 & 19 
Vict. c. 63. & 23; 4& § Will. IV. c. 40, #, 12, 

(f) Re it J. Henley & Co., Limited, 26 W. R. 885: 9 Ch. Div. 469. 

(7) In re Booth, Fisher v. Shirley, W. N, 1879, 108. 

(A) Moors v. Marriat, 7 Ch. Div. 543. 

(i) In re Williams, Jones v. Williams, 36 Ch. Div. 573. 

(k) Stats. 2 & 3 Vict.c.11; 18 & 19 Vict. c. 15; 23 & 24 Vict « 
aa. 3,4, 5; 27 & 28 Vict. c. 312, 8. 1. 

(0) Re Wiltama, L. R. 15 Eq. 270; Ja re Stubbs, Hanson v. 
8 Ch. Div. 154; Smith v. Morgan, 5 C. P. . 337. 

(m)9 Co. 88 5. 

(n} Vincent v. Godson, 4 D. M. & G. 456. 

(0) Com. Dig. Admin. c. 2; In re Hastings, Shirrf ¥. 
6 Ch. Div. 610, 


The order of 
priority in the 
paymont of 

it of 
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also, calls upon shareholders in the winding up of 
companies being by statute ( ») made specialty debts (q). 

6. Debts by simple contract, unregistered judgments 
against the deceased only ranking pari passu with debts 
by simple contract (r); also, dilapidations stated by 
the Bishop under the Ecclesiastical Dilapidations Act, 
1871, 8. 34 (8). 

7. Voluntary bonds; but if a voluntary bond had 
been assigned for value, at any rate in the life of the 
obligor, it would, in the administration of assets, stand 
on the same footing as a bond originally given for 
value, that is to say, in the fifth group of debts (¢). 


By running together into one and the same group of 
debts the debts comprised in the fifth and the sixth of 
the above-mentioned groups, you obtain the order in 


sasota and alto which the different. species of debts were always pay- 


(under the Act 


eee out of able out of equitable assets; and in cases where the 


recent Act of 1869 lastly before mentioned applies, 
the order last: mentioned is also the order in which the 
different. species of debts are now payable out of lrgal 
assets also,—the effect of that Act (wherever it applies) 
being to abolish in every administration action the 
distinction between legal and equitable assets, so far 
as regards creditors whether by specialty or by simple 
contract, but without prejudice to the executor's re- 
tainer (v). 


The priority above specified is that which is observed 
where the assets are applied in a due course of admini- 


(p) 25 & 26 Vict. c. 8q, as. 75, 76. 

(q) Buck v. Robson, L. R. 10 Eq. 629. 

(7) Re Turner, 12 W. R. 3373 23 & 24 Vict. 0. 38; Kemp v. Wad- 
" * m LOR. 1 Q. B. 355; Van Ghelutve v. Nerinedz, 21 Ch, Div, 


: In re Monk, Wayman v. Monk, 35 Ch. Div. 583. 
i Sisal v. Jackson, 1 Atk. 2943 Payne v. Mortimer, 4.De G. & 


es Job v. Jeb, 6 Ch. Div, 562; and see, as regards the Executor’s 
retainer, pp. 329-331, fra. 
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stration ; but there is nothing to prevent an executor, 
even to the present day, paying one creditor (although 
of an inferior degree) before any other creditor (although 2! 
of a superior degree). or eyen paying a statute-harred 
debt (r),—at least at any time before decree in an 
administration action, when no receiver of the estate 
has been appointed or injunction obtained (r). In 
order to prevent such preferential payment, it ir neces- 
sary either to obtain an injunction or the appointment 
of a receiver in the action before decree, or else to 
obtain a speedy consent decree for administration (7); 
and apparently now the injunction or receiver is the 
safer remedy, an administration decree, which was 
formerly a matter of right at the hearing (2), being 
no longer so, and the courts showing the yreatest 
reluctance to make such a decree when a more parti- 
cular order appears likely to suffice (a). It 18 to be or, until 
noted, however, that. although in an administration - : 
action instituted by writ of summons nothing short of savaiiagae 
a decree or of an injunction or receiver would have question. 
paralysed the executor’s right of preference, still the 

mere issue of an oriyinating summons under Order ly. 

rule 3, has the effect of instantly checking the executor 

so far as regards anything necessarily involved in the 

relief or question asked for or raised by the summons (6). 


oF 


injunction. 


It is not worth while to enumerate all the varieties 1, Nagel at 
: ; neta, ~~ ent 
of legal assets; but it may be usefully noticed here, sation of. 


that lands not charged with the payment of debts 
were for the first time made liable at all in an sdmini- 
stration action for the payments of debts generally 


(v) In re Greares, Bray v. Toheld, 18 Ch. Div. §51. : 

(x) Darston v. Lord Orford, Prec. Ch. 188: dn re Radeliffe, 7 Ch. 
Div. 733: and see astwood v. Clark, 23 Ch. Inv. 134. 

(y) In re Stubb's Estates, Hanson v. Stubbs, 8 Ch. Div. 154, 

(2) Orr Ewing v. Orr Ering, 22 Ch. Div. 456; 9 Apr Cs, J4- 

(a) Lane vy. Lane, 25 Ch. Div. 66; In re Wilson, Alerander v. Cadder, 
28 Ch. Div. 457; Order lv. rules 3 to 10; and see #rorn ¢. Burdett, 
40 Ch. Div. 244. 

(6) Order ly. rule 12. 
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in 1883, and were made legal assets, although to 
be administered only in equity, by the statute 3 & 
4 Will. IV. c. 104, which extended to deceased non- 
traders the remedy given in 1807 by the statutes 
47 Geo. Ill. c. 74, and 11 Geo. IV. and 1 Will. 1V. 
c. 47, against deceased traders (r). The statute 3 & 
4 Will. 1V. c. 104, enacts that the real estate of a 
deceased persun, ‘ which he shall not by his last will 
‘have charged with, or devised subject to, the pay- 
‘‘ment of his debts, shall be administered in courts 
“of equity, for the payment of the just debts of such 
‘‘ person, as well debts due on simple contract, as on 
“specialty.” But the Act preserved the might of 
creditors by specialty in which the heirs were bound 
as regarded estates devolving by descent ; and the Act 
also further provided that, in the administration of 
real estate made liable by the Act, such last-mentioned. 
creditors should be paid in full in priority to simple 
“contract creditors and to creditors hy specialty in which 
the heirs were not bound. But the Act of 1869 (where 
it applies) has clearly abolished the priority that. was 
preserved by the Act 3 & 4 Will. 1V. c. 104, as 
between at least these different species of creditors 
themselves. It may also be noticed, that where a 
vendor dies before completion of the.sale, the unpaid 
purchase-moneys are legal assets receivable by the 
executor (/); also, that estates pur autre rie are like- 
wise /eyal assets, although. the executor may have to 
go into a court of equity in order to obtain them (¢); 
also, that the equity of redemption of a sum of money 
charged on land (7), and also of leascholds, is legal 
assets in the hands of the executor. 


IL, Equitable Liqurtable assets are of two kinds, viz. : 
9 ® 





(ce) Small v. Hedueley, 34 Ch. Div. 379. 

(d) Att.-Gen. v. Brunning, 8 Ho. Lo. Ca, 258. 

(e) CAriaty v. Courtenay, 20 Boav, 140. 

(Sf) Cook v. Gregaun, 3 Drew. 547; Mutiow v. Mutlow, 4 De G. & J. 
539; Was. ou Adseta, 
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Either (1.) Equitable assets which are so by virtue 
of their own nature and character. They are not 
attainable by the executor rirfute oficii, and are not 
chargeable against the executor in an action at law 
by a creditor; or rather they were not so chargeable 
prior to the Judicature Acts, 1873-75; but, semble, 
the executor would now be chargeable with them even 
at law if the action at law was properly framed for 
obtaining equitable relief. 


Or (2.) Equitable assets which are so created by 
the act of the testator, ¢.7., by charging or devising his 
Jands with or for the payment. of his debts. 


1. Kquitable assets which are so by the nature 1. Equi 

: ae tat 

and character of the property itself, and which are not tare of 
attainable by the executor caordute offical, Cc masist of the aaa 


following properties, viz.:— of, 


(a.) Property over which the testator has exer- (a.) Property 
cised a general power of appointinent is equitable ae ae 
assets (7); aud when the testator is a female, and being —— 
the donee of a general power, she exercises that power 
by her will, she renders the appointment property 
equitable assets for the payment of her own debts,— 
not merely her ante-nuptial debts, but all her debts 
contracted during coverture and with reference to her 


separate estate (/). 


The separate estate of a marricd woman is ad- (1.)s - 
ee ‘ ‘ , eatate of Mar- 
ministered as equitable assets, all her creditors being sied woman. 


paid pari passu, because it used to be only through a 
court of equity that they could make her separate pro- 
perty available (7). Such property has, in fact for at 


(g) Pardo v. Bingham, L. BR. G6 By. 
(kh) Weloughby-Usborne vy. Holyoake, 22 Ch. D.v. 238 ; Beli v. 


10 Q. B. D. 129. 

(i) Bruere v. Pemberton, cited as Anon, 18 Ves, 258 ; Ovens ¥. Diek- 
enson, Cr. & Ph. 48, $3; Afurray v. Karlee, 3 My. & K. 209; In re 
Poole’s Case, Thompson v. Bennett, 6 Ch. Div. 739. 
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least prior to the Judicature Acts, 1873-75, had, in 
fact), no existence in the view of a court of common 
law, unless so far as regards statutory separate estate ; 
and even now the remedy obtainable in a court of law 
against the separate estate of married women, whether 

the same be statutory separate estate or the separate 

estate which was and is the mere creature of equity, 

is the equitable remedy, and the action at law must 

be properly framed for obtaining such equitable relief, 

and the execution will be limited accordingly (/’). 


2. The second kind of equitable assets is that 
created by the act of the testator charging or devising 
his land for the payment of his debts ((). 


Resides a great. difference in the order of adminis- 
tration (7), to be hereafter noticed, there are two impor- 
tant distinctions between an erpress devise of lands on 
trust for the payment of debts, and a mere charge of 
debts upon the lands. When a trust of lands is created, 
the conscience of the trustee is affected; the creditor 
is put under his care, and it becomes the special duty 
of tho trustee’to look after him; therefore, firstly, 
when lands are devised upon trust to pay the debts, 
the trust-devisce must retain the mesne rents and 
profits towards payment of the debts; but if the lands 
are merely charged with the payment of the debts, the 
person beneficially entitled to the lands takes for his 
own benefit the mesne rents and profits, and is not 
liable to refund them unless and until the sale-pro- 
ceeds of the lands prove insufficient for the payment 
of the debts (n); and in such a case, if the lands devised 


(&) See /n re Poole's Estate, Thompson v. Bennett, 6 Ch. Div. 739 ; 
v. Pellew, 14 Q. BLT. 973; see alao Williams v. Mereier, 9 Q 

B.D, 337; 10 App. Car; Rural v. Tanner, 13 Q. B.D. 691 3 Scott v. 
Morley, 20 Q. BOD. 120; Donne v. Fletcher, 21 Q. B.D. 11. 

(1) 3 & 4 Will. TV. c. 104. 

(me) Harmood v. Oglander, 8 Ves, 123. ; 

(mn) Stratford v. Ritson, 10 Beav. 25; Davica v. Toph, 1 Bro. C. C. 
$25; and see Seton on Decrees, 4th ad, pp. 981, 982 ; and cunaider 
re Hyatt, Bowles v. Hyatt, 38 Ch. Div. 
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are charged with legacies, the legatees are not entitled 

as against the charged devisee to the back-rents, 

even although the estate should prove insufficient for 

payment of the legacies (v). Also, secondly, it was 

always the rule of equity, and under the Judicature (2.) Ina trust 
Act, 1873, sect. 25, sub-sect. 2, it is now a rule in th 
all the courts, that as between an express trustee and pineal time 
his cestur que trust, no length of time is a bar (p); ) 
while if the creditors have merely a charge upon the 

lands in their favour, they must look after theinselves, 

for otherwise they would have been barred after twenty Ina charge 
years by the Statute of Limitations, 3 & 4 Will. IV. ie iered ter 
c. 27, 8. 40 (qg), and they would now be barred after Jape of time. 
twelve years by the present Real Property Limita- 

tions Act. But note, that if a testator bequeath his 

personal estate upon an express trust for the payment 

of his debts, the statutes of limitation still run against 

the creditors,—the reason being that such a bequest 

is in effect inoperative, seeing that the personal estate 

is, by law, primarily liable to the payment of the 

debts, and the testator, by professing to create a trust 

of it for that purpose, does nothing, or merely docs 

that which the law has already done (7); and generally 

for a devastavit by executors, the remedy is barred 

after six years (s). But note also, that a trust of 

personal estate, even for payment of debts, when the 

trust is created by deed (and not by will), is an effectual 

express trust, against which length of time is no bar. 


Also, generally as regards the statutes of limitation, 


(o) Garfitt v. Allen, and Allen v. Longstaffe, 37 Ch. Div. 48. 

(p) Hughea v. Wynne, Tarn, & Ruse. 309 5; Townshend v. Townshend, 
1 Cox. 29, 34; 3 & 4 Will. IV. c. 27, 8. 255 36 & 37 Vict. c. 66, ». 25, 

2. 
. (q) Jacquet v. Jacquet. 27 Beay. 332; but see Real Property Limit. 
tation Act, 1874 (37 & 38 Vict. c. 57, s. 8), reducing the twenty years 
to twelve. 

(r) Seott v. Jones, 4 Cl. & Fin. 382; and see 3 & 4 Wil IV. c. 27, 


&. 40. 
(s) In re Gale, Blake v. Gale, 22 Ch. Div. 820; In re Birch, Roe v. 
Bireh, 27 Ch, Dir. 622. 
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it is to be observed that the statutes 21 Jac. I. c. 16 
(simple contract debts), and 3 & 4 Will. IV. c. 42 
(specialty debts), bar the remedy only, but do not ex- 
tinguish the right, 2.¢., the debt; but that the statutes 
3&4 Will. IV. c. 27, and 37 & 38 Vict. c. 57 (which 
both relate to moneys charged on land), not only bar 
the remedy, but extinguish the right or debt itself (¢). 
Consequently, an executor may (before decree) pay a 
debt barred by the statute 21 Jac. I. c. 16, or by the 
statute 3 & 4 Will. LV. c. 42, and he is not bound to 
plead either statute in bar; although, if he intends to 
rely upon it, he must specially plead it; but after decree 
or judgment for administration, the executor may of 
course no longer voluntarily pay a statute-barred debt, 
and any of the other creditors, or even the legatees or 
next of kin, may object to the payment of the statute- 
barred debt (wv), other than the plaintiff's own debt (7) ; 
but. if no one objected, the court would not itself refuse 
to pay the statute-barred debt (7). But an executor, or 
in fact any one else, may not pay a debt which has 
been wholly extinguished, and not mercly the remedy 
therefor barred, by the statutes 3 & 4 Will. 1V.c. 27, 
and 37 & 38 Vict. c. 57, that is to say, money charged 
on land (y). And further, a debt. which is statute- 
barred under the statutes 21 Jac. I. c. 16, and 3 & 4 
Will. IV. c. 42, may be revived by a written promise 
to pay, or by a written acknowledgment made to the 
creditor containing a promise to pay (z); but it: appears 
that. as reyards debts within the statutes 3 & 4 Will. IV. 
c. 27, and 37 & 38 Vict.c. 57, if the debt be already 
extinguished by the statute, no acknowledgment can 


(t) See Lyell v. Kennedy, 18 Q. B. D. 794, following Sanders v. 
Senders, 19 Ch. Div. 373. 

(a) Afoodee v. Hanniater, 4 Drew. 432. 

(vw) Brigga v. Wilson, ; De G. M. & QG. 21, 

(x) Aston v. Trollope, L. R. 2 Eq. 205. 

" 1) See Dickenson v. Teasdale, 1 De G. J. & Sm. 52; Coope v. Cress- 

LR. 2 Ch, App. 12. 
(z) Moodee v. Bannister, 4 Drew. 432. 
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possibly revive it (a). However, any admission of such 

debt, made even to a stranger or third party, will make 

the statute of limitations run afresh, seil. if the debt 

has not been already actually barred and extinguished 

(6). Also, the statute ceases to run as from the date Effect of © 
of the issue of the writ or originating summons for ad- oe pie 
ministration, in favour of all creditors not then already *w™meus 
barred who come in and prove under the decree (er). 

But it is to be observed that when the estate is ine Effcet, if 
solvent, and the administration thereof is within section yet? 
10 of the Judicature Act, 1875, no debt that is statute- 

barred may be paid in the administration, for in that 

case the rules of bankruptcy are to prevail. Also the Debts, not 
executor may not pay or (being himself the creditor) a =n 
retain a debt upon which no action could be brought 

for want of writing within the 4th section of the Statute 

of Frauds (<). 


Real estate (unless charged with debts) was not Joint lisbility 
: of heir and 


originally liable for the payment of any of the debts devisee, under 
of the deceased testator, excepting only such debts as ee 
he had specially bound himself and his heirs to pay ; 

and even as regards such last-mentioned debts, the 

testator could always have defeated the creditor by 

devising the lands to some person other than his heir, 

whom alone he had bound; also, the heir could always 

(prior to the statute 3 Will. & Mary, c. 14) have 

sold away the Jands which had descended upon him, 

and received the purchase-money therefor; and in 

that case, neither the lands so aliened nor the pur- 
chase-money so received were or was liable to the 

creditor; but by the statute of William and Mary 
(commonly called the Statute of Fraudulent Devises), 

the devisee of the lands of a debtor who had so bound 


mead 





(a) See Lyell v. Kennedy and Sanders v, Sanders, supra. 

(6) Moodie v. Bannister, supra, 

(e) Sterndale v. Hankineon, 1 Sim. 393; and disting. Hercy ¥. 
Dinwoody, 2 Ves. 87; Watson v. Birch, 15 Sim. §21. 

(d) 29 Car. Llc. 3; see Jn re Rowson, Field v, White, 29 Ch. 
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his heirs was made liable jointly with the heir; and if 
either the heir or the devisee aliened the lands, the 
purchase-moneys received on the sale thereof were also 
declared liable for such debts (e) ; and the creditor was 
still further protected in the case of such alienation 
by the statute 11 Geo. IV. and 1 Will. 1V. c. 47, 
by which it was (in effect) enacted that a devisee 
alienating the lands makes the testator’s debts his own 
debts to the extent of the value of the Jand alienated (/). 


Whatamounts In order to prevent the injustice which, previously 
to the statute 3 & 4 Will. 1V. c. 104, many times 
resulted to creditors in consequence of a testator not 
having charged his debts upon his real estate, courts of 
equity, by straining a little the ordinary rules of con- 
struction, laid it down as a rule in this class of cases, 
that, a mere general direction by a testator that his 

A general debts should be paid effectually charged them on his 

pesos real estate; and such rule of construction is still in 

ymentof practice in the courts, notwithstanding that the original 

us debts, ‘ . ° 
occasion for it has either ceased altogether or been 
minimised. Thus, in Zeyh v. Earl of Warrington (9), 
a testator commenced a will thus :—‘ As to my worldly 
‘‘ estate, I give and dispose thereof in manner following : 
‘(that is to say), Jmprimis, I will that all my debts 
“which I shall owe at the time of my decease be dis- 
charged and paid out of my estate ;” and he then dis- 
posed of his real and personal estate, charging the 
former with an annuity. The Honse of Lords, affirming 
a decree of Lord King, held the real estate to be charged 
with the debts. And it is not necessary that such ex- 
pressions as ‘ Jmprimis” should be at the beginning of 
the will; for, as observed by Shadwell, V.C.. in Graves 


{e) Sunting v. Sheldrake, 9 M. & W. 256; Wilson v. Kembley, 7 
Raat. 123; Morse v. Tucker, § Hare, 79. 


(Sf) Small v. Hedgeley, 34 Ch. Div. 379. 
1 Bro. P. CG, Tomi. ed. 511; and see Sk v. Prime, 1 Bro. C. C. 
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v. Graves (h), ‘‘ If a testator directs his debts to be paid 
‘is it not in effect a direction that his debts shall be 
«paid in the first instance ?” 


There are, however, certain exceptions to this general 
rule, viz. :— 


Ist, Where the testator, after a general direction for 1. Where tes 
the payment of his debts, has specified a particular specified & 
fund for the purpose ; ‘‘ because the gencral charge by a inde 
‘‘ implication is controlled by the specific charge made ment of i 


‘in the subsequent part of the will ” (i). 


2nd, Where the debts are directed to be paid by the 2. Where 
executors, who are not at the same time devisees of the ; 
real estate (/); for, in that case, it will be presumed devisees 

: . directed to 

that the debts are to be paid exclusively out of the the debts. 


assets which come to them as executors. 


A direction to raise money for payment of debts out. Debts to be 
of rents and profits of real estate will authorise the *™4 °° 
sale or mortgage of the estate for that purpose (/); 
and in such a case the court inclines to directing a 
sale rather than a mortgage, but will direct a mortgage 
where there are suflicient reasons against a sale (m). 

Of course what the court would itself in a due course Vaually by 
of administration order to be done, the executor or ng 
trustee may himself do without such order; but for murtesge. 
his greater safety, he should obtain the direction of 
the court on an originating summons issued under 


Order ly. rule 3 (2). 


Where a person has a direct lien upon the lands, as Lien on 
hd * ° ° ° * “rie 
mortgagee or otherwise, his right of priority will not hy a charge of 


(4) 8 Sim. 55. 

(i} Thomas vy. Britnell, 2 Ves. Sr. 313; Price v. North, 1 Ph. 85. 
(k) Cook v. Dawson, 3 De G. FP. & J. 127; Finch v. Hatteralcy. 3 
usa, 345 71. 

(t) Bootle v. Blundell, 1 Mer. 232. : 

(m) Metcalfe v. Hutchinson, 1 Ch. Div. 591. 

(n) Aud see Child & Co. v. Thorley, 16 Cb. Div. 151. 
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be affected by any such general charge of debts (9); 
and it is to bo here observed that neither debts by 
specialty, in which the heirs are bound, nor simple 
contract. debts, even since 3 & 4 Will. IV. c. 104, 
constitute a lien or charge upon the land (7); so that 
a purchaser or mortgagee of such lands, even an 
equitable mortgagee thereof (q), before any action for 
administration of the real estate has been instituted, 
would take free of all such debts, and would not be 
bound by notice thereof, or bound to inquire into the 
existence of such debts; but if an action for such 
administration has been commenced, and a decree has 
been made therein, or (even before decree) the action 
has been registered as a lis pendens, and in its purview 
it clearly extends to claiming against the specific real 
estate, the purchaser or mortgagee would not be safe 
in completing his purchase or mortgage (1). 


As regards judgment debts, they have ceased since 
1864 to constitute any lien upon the lands of the 
debtor, unless execution has been sued out thereon and 
put in use; and it may be usefully stated here re- 
garding judgment debts generally ,— 


(1.) That by the statute 4 & 5 Will. and Mary, c. 

a judgment: debt, unless docketed, had no 

preference in the administration of assets, but ranked 

part passu with simple contract debts, and the executor 

inight therefore without committing a devastavit prefer 

any simple contract creditor to the undocketed judg- 
ment creditor (s). 


es ”~ AR ee 5 item at ears ore resting Ne nemgee ort pleted © ROR RemR ait ri ad pee ee oe ew ee ee 


: Child v. ai Het 1 Vern, 101, 103. 
p) Morley v. Moricy, 5 De G. M. & G. 610; Kinderley v. Jervis, 22 
v 


=e 

(q) See British Mutual Investment Co. v. Smart, L. R. 10 Ch. App. 
567, following Ex parte Baine, 1 Mont. D. & De G. 492; Cooper v. 
; ~ LR. 2 Ch. App. 112; and disapproving Carter v. Sandera, 
2 Drew. 248. 

(r) Price v. Price, 35 Ch. Div. 297. The writ or order affecting lands 
must now be registered at the Land Regiatry Office (51 & 52 Vict. c. 51). 

{e) Landon v. Ferguson, 3 Russ. 349; Jn re Turner, 1 B. & P. 307; 

eae 7 at Ch. Div. 189. 
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(2.) That by the statute 23 & 24 Vict. c. 38, the 23 & 04 Viet. 
protection which the executor had against undocketed ~ oe 
judgments under the statute of William and Mary, 
while that statute remained in force, was simply 
restored to him as against judgment debts remaining 
unregistered (f). 

(3.) That by the statute 27 & 28 Vict. c. 112, 9 27 & 28 Viet. 
judgment debt, even although duly registered, is no“ *'™ 
longer a lien upon the lands of the debtor, unless execu- 
tion has been sued out thereon; either the legal execu- 
tion by elegit and delivery of the lands thereon, or else 
the equitable execution which results from the appoint- 
ment of a receiver of the lands (w); and 

(4.) That by the Statute of Frauds, a judgment 
debt is no longer a hen on the goods of the debtor, 
unless execution has been sued out thereon, either the 
legal execution by fi. fu. delivered to the sheriff, or the 
equitable execution of a receiver (1). 


Consequently judgment debts (unless such steps as General effect 
aforesaid have been taken to constitute them liens) we we 
are not in the nature of charges upon the property of 
the debtor, but are merely debts payable like other 
debts out of the personal estate and (upon that proving 
insufficient) out of the real estate in a due course of 
administration. But (as already stated) the commence- 
ment of an action for administration may give all debts 
(including therefore judgment debts) the quality of a 
lien (2°). 


By the Supreme Court of Judicature Act, 1875, it is Administra 
enacted that “in the administration by the court of “7 °"" 


I eee a ele RnA Steerer 





ete en te mn amen seen Me ae AREY ted = wee cee nee rete man weenie — 


(t) Van Gheluive v. Nerinekz, anpra. 

(u) Anglo-Italian Bank v. Davies, 9 Ch. Div. 275 ; Re as 17Q. B. 
D. 743; Keeney v. Atirill, 34 Ch. Div. 345; Re Meracy Rail. Cv, 37 
Ch. Div. 610. This writ or order must now be registered at the Land 
Registry Office (51 & §2 Vict. c. 51). 

(v) Slater v. Pinder, L. R.7 Exch. 95; Ez parte Hall, 14 
132; Puggle v. Bland, 11 Q. B. D. 711. 

(x) Bee Price v. Price, 35 Ch. Div. 297; and p. 302, supra. 
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‘*the assets of any person who may die after the com- 
‘*‘ mencement of this Act (y), and whose estate may prove 
** to be insufficient for the payment in full of his debts and 
‘‘ liabilities, and in the winding up of any company 
‘‘under the Companies’ Acts, 1862 and 1867, whose 
‘‘assets may prove to be insufficient for the payment 
‘* of its debts and liabilities and the costs of winding up, 
‘the same rules shall prevail and be observed as to the 
“* respective rights of secured and unsecured creditors, and 
‘as to debis and liabilitics provable, and as to the 
“valuation of annuities and future and contingent 
‘‘liabilitics respectively, as may be in force for the 
‘‘time being under the law of bankruptcy with respect 
‘to the estates of persons adjudged bankrupt.” 


Accordingly, where an estate is being administered 
in the Chancery Division, and it either is from the 
first known to be or in the course of the admini- 
stration is shown to be insolvent, the rules for the 
time being in force in the Bankruptcy Division are 
applicable to the administration of the assets :—(a.) So 
far as regards the relative rights of secured and un- 
secured creditors; (6.) So far as regards the debts and 
liabilities provable ; and (c.) So far as regards the valua- 
tion of annuities and future and contingent. liabilities. 


It is necessary to consider these three several 
matters in their order, with some detail] :— 


(a.) Firstly, the relative rights of secured and un- 
secured creditors. The old rule in Chancery was that 
a secured creditor might, in addition to his nghts under 
his security, prove for the whole amount of his debt 
against the general estate (z), but not of course so as 


_ Sherwen v. rk, 12 Ch, Div. 68, disapproving Z/iten v. 
9 Ch, Div. 620. 
& Mason v. 1 2 My. & Cr. 4g3; and see Aellock's Case, L. R. 
3 Ch. 
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to receive more than the frail amount of his debt. 
Under sect. 10, he will now have to elect between, on 
the one hand, resting on his security and compelling 
the trustee in the bankruptcy to redeem him, in which 
case he will not prove against the general estate at all; 
and between, on the other hand, realising his security 
and proving against the general estate for the deficiency 
only Gf any), or valuing his security (a) and proving 
for the excess only (if any) (6); or he may surrender 
his security, and only in that case prove for the whole 
amount of his debt. (c). 


A secured creditor is of course usually a mortgagee ; 
he may also be a judgment. creditor who has obtained 
a charging order on stocks or shares (d¢), or who has 
obtained a garnishee order visi (¢), or who has ob- 
tained the appointment of a receiver by way of equit- 
able execution, and has duly proceeded under the order 
(f/f), or generally who has issued a fi. fa., an elrgit, or 
other legal execution, and has duly followed up the same. 
A holder of a bill of sale, although unregistered, used 
to be a secured creditor (g), and if registered would of 
course still be one (A). But a landlord, in respect of 
his arrears of rent, is not a secured creditor within the 
meaning of the Bankruptcy Act, 1883, or of the roth 
section of the Judicature Act, 1875 (7); for a landlord’s 


{a} See Deering v. Bank of Ircland, 12 App. Ca, 20. 

(6) See in re Talbot, King v. Chirk, 39 Ch. Div, 567. 

(c) See Bankruptcy Act, 1883 (46 & 47 Vict. c. 52}, 2nd i ne 
also Jn re Suche & Co., § Ch. Div. 48; Er parte Bagahawe, in re Ker, 
13 Ch. Div. 330; Ze parte Newton, Ex parte Grifin, in re Bunyard, 
é Ch. Div. 330; Williams v. Hupkina, 18 Ch. Div. 3703; Couldery v. 
Bartrum, 19 Ch. Inv. 394; Jn re Jordan, ce parte Harriaon, 13 Q. 0. 
D. 228; Ja re Arden, ex parte Arden, 14 Q B.D. 1218. 

(d) Baynali v. Carlton, 6 Ch. Div. 130; Widgery v. Tepper, 6 Ch. 
Div. 364; and disting. /n re Onslere'’s Trusts, L. RK. 20 Eq. 680. 

(e) Ez sarte Josdyne, in re Watt, 8 Ch. Div. 327. 

(f) Ex parte Eruns, in re Evans, 13 Ch. Div. 252. 

(g} in re Kuott, 7 Ch. Div. $49 2.; Tadman v. D'Lpineut, 20 Ch. 
Div. 217. 

(K) Bills of Sale Act, 1882 (45 & 46 Vict. c. 43), 0. 8. 

(i) Jn re Coal Consumer's Co,, ex parte Hughes, 4 Ch. Div. 625; In re 
Printing and Numerical Co., 8 Ch. Div. 535 ; fn re Bridgreatr Lagine 
Co., 12 Ch. Div. 181; Thomas v. Patent Lionite Co., 17 Ch. Div. 250, 
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right of distress is no security until the right has been 
exercised by an actual seizure. Also it has been recently 
held that a judgment creditor does not become a secured 
creditor by merely obtaining the appointment of a re- 
ceiver (k). 


(b.) Secondly, the debts and liabilities provable. 


According to sect. 37 of the Bankruptcy Act, 1883, 
all debts and liabilities, present or future, certain or 
contingent (other than damages for a tort and other 
than debts and liabilities contracted with notice of an 
act of bankruptcy), to which the debtor is subject at 
the date of the receiving order, or to which he may 
before his discharge become subject by reason of any 
obligation incurred before the date of the receiving 
order, are provable in the bankruptcy ; and by sect. 
30 the order of discharge releases the bankrupt from 
all debts and liabilities provable in the bankruptcy, 
other than the following, that is to say,— 


(1.) Debts due on recognisances ; 

(2.) Debts due for offences against the revenue ; 

(3.) Debts due gn bail-bonds given in respect of 
revenue prosecutions ; 

(4.) Debts incurred by means of any fraud ; 

(5.) Debts incurred by means of any fraudulent 
breach of trust; and 

(6.) Debts and liabilities forborne by any frand. 


By sect. 150 of the Act, the crown is bound by the 
order of discharge ; but by sect. 37, any provable debt 
or liability (the value of which requires to be esti- 
mated) may be declared by the court to be incapable 
of fair estimation, and in that case it ceases to be a 
provable debt, and will not be destroyed by the bank- 


(k) Inve Dickinoon, ex parte Charriagton, 22 Q. B. D. 187, overruling 
in re Brana, 
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rupt’s discharge ; but, nofa bene, in order that such 
a debt or liability may not be destroyed by the bank- 
rupt’s discharge, it is necessary (by the very words 
of the section) for the creditor to obtain a declaration 
from the court to the effect that it is incapable of 
fair estimation (/). 


According to sect. 40 of the Act, all debts proved Seotion 4o. 
in the bankruptcy are to be paid pari passu, other than 
moneys of a Friendly Society (m) m the hands of the 
bankrupt as the duly appointed oflicer of the society 
(which are to be paid before all other debts whatso- 
ever), and other than the following three classes of 
debts, which are to have priority over the other debts, 
and infer se are to be paid pari passu, that is to say,— 


(1.) Parochial rates and local rates generally, due 
from the bankrupt at the date of the receiving order, 
and which have within the twelve months next before 
such date become due and payable; also, assessed 
taxes, land tax, and property or income tax (not ex- 
ceeding in the whole one year’s assessment) assessed 
on the bankrupt up to the fifth day of April next 
before the date of the receiving order ; 

(2.) Wages and salaries (not exceeding 450 in 
each case) of the bankrupt's clerks and servants for 
the four months next before the date of the receiving 
order ; and 

(3.) Wages (not exceeding £50 in each case) of 
the bankrupt’s labourers and workpeople for the four 
months next before the date of the receiving order (7). 


debts. 


And by sect. 41, an apprenticeship premium may Section 4:. 
(as to a reasonable part thereof) be repaid in full ; also, 
by sect. 42, a landlord may distrain for (and thereby Section 42. 


(i) Hardy v. Fothergill, 18 Q. B.D. 646; 13 App. Ca. 351. _ 
(m) Distinguish /n re Williams, Jones v. Williams, 36 Ch. Div. 573. 
ene! And see the Bankruptcy (Agricultural Labourers’ Wages) Act, 
1886 (49 & 50 Vict. c. 28); and infra, p. 310, pv. (ce). 


308 


Section 38. 


Section 150. 


Section 9. 


Rales of proof 
"» Judicature Act, 1875, in speaking of ‘‘ debts and liabi- 
in jities provable,” says nothing regarding their “ priori- 


Ohancery. 


THE ORIGINALLY EXCLUSIVE JURISDICTION. 


be paid in full) arrears of rent (not exceeding one 
year’s arrears) accrued due prior to the date of the 
order of adjudication ; also, by sect. 38, a set-off is 
given in the case of mutual credits, mutual debts, and 
other mutual dealings between the bankrupt and the 
proving creditor ; and by sect. 150 of the Act, the 
crown is bound by these priorities. 


And lastly, by sect. 9 of the Act, no creditor of 
the bankrupt is to have, in respect of any debt provable 
in bankruptcy, any remedy against either the person 
or the property of the debtor, or is to commence (unless 
with the leave of the court) any action in respect of 
such debt; and by sect. 150 the crown is bound by 
this provision, so far as reyards its remedics against the 
property of the bankrupt (0). 


It is to bo observed that the roth section of the 


ties ” inter se; and accordingly, although it has been 
held that (speaking loosely) ali debts (including even 
voluntary bonds (p)) are now payable pari passu in 
the administration of an insolvent estate in the Chancery 
Division, just as in bankruptcy, yet it has also been 
held that in Chancery administration of insolvent 
estates, crown debts retain (in effect) their priority, 
not indeed in bankruptcy (for the Act of 1883, unlike 
the former Act of 1869 (q), expressly binds the crown), 
but in the administration of assets (r); also, that a 
Savings Bank still retains its priority for its actuary’s 


(0) Ja re Thomas, ex parte Commissioners of Woods and Forests, 21 
Q. B. D. 380 ; 

(p) Ex parte Pottinger, in ve Stewart, 8 Ch. Div. 621. 

(qg) Se parte Postmaster-General, in re Benham, 10 Ch. Div. 595: 
Inve Magi, Winchouse v. Winehouse, 20 Ch. Div. 545. 

(vr) Za re Oriental Bank, ex parte the Crown, 28 Ch. Div. 643; In re 
Lehn ay eaanaaaead Bank, 38 Ch. Div. 364; and see Jn re Henley, 
9 e. *- 
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receipts (s); also, that a judgment creditor also still 
retains his priority (/); also, that local rates have no 
priority in Chancery by reason merely of section 10 
(x); but of course these rates may be otherwise 
entitled to priority ; also, as regards these rates (just 
as in the case of rent), if they are due in respect of 
an occupation subsequent to the death of the testator, 
they are of course not debts or liabilities of the testa- 
tor, at least not primarily so, but are primarily debts 
of his executors, and therefore payable in full by the 
latter (v). And it has also been decided, and the 
decision is clearly a correct one, that section 10 of 
the Judicature Act, 1875, has not introduced into the 
administration of insolvent estates in the Chancery 
Division the rules of bankruptcy as to the limita- 
tions of the landlord’s right of distress for rent in 
arrear (x), or as to reputed ownership (y), or as to 
the avoidance of voluntary settlements (=), or as to 
the avoidance of executions for £50 (now 420), where 
the sheriff has notice within fourteen days after the 
levy (a). 


On the other hand, it has been held that the rule in Rules of 
bankruptcy that servant’s wages shall be paid in priority f; 
to all other debts is by the roth section extended to“ 


7 : applicable in 
the winding up of a company (4); and by the Pre- Chancery. 


(s) Inre Williams, Jones v. Williams, 36 Ch. Div. 573. 

(t) Smith v. Morgan, 5 C. P. D. 337; Jn re Crowther, ex parte Ellis, 
20 Q. B.D. 37. 

(uw) dn re Albion Steel and Wire Co., 7 Ch. Div. 547. 

(v) Marine Hydropathic Co, 28 Ch. Div. 470; National Arms Co., 
28 Ch. Div. 474; The Dry Ducks Co. W. N. 1888, p. 165; and see Xe 
Bowen's state, Norcliffe's daim, 37 Ch. Div. 128. 

(x) Fryman v. Pryman, 38 Ch. Div. 468. 

(y) In re Crumlin Viaduct Works Co., 11 Ch. Div. 755; Gorring v. 
Trwell Co., 34 Ch. Div. 128; and see Moore v, Anglo-Italian Bank, to 
Ch. Div. 681. 

(2) In re Gould, ex parte Oficial Receiver, 19 Q. B. D. 92. 

(a) In re Richards & Co. 11 Ch. Div. 676; Withernsea Brick Works 
Co., 16 Ch. Div. 337; and ace In re Printing and Numerical Co., 8 Ch. 
~iv. 535; Inre Vron Colliery Co., 20 Ch. Div. 442. 

“"""_In ve Association of Land Financiers, 16 Ch. Div. 373- 
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ferential Payments in Bankruptcy Act, 1888 (c), this 
preference has been for the future more unequivocally 
recognised both in bankruptcies and in the winding up 
of companies, not only as regards such wages and the 
salaries of clerks, but also as regards parochial and 
other rates, and as repards assessed taxes; and these 
provisions are expressly made applicable to deceased 
insolyents, and possibly therefore are applicable also to 
an administration of an insolvent estate in Chancery ; 
and the set-off or mutual credit clause in the Bank- 
ruptecy Act, 1883, has been held to be applicable in 
Chancery (7); also, in the administration of an in- 
solvent estate to which the Judicature Act, 1875, 
applies, a creditor on the estate whose debt bears 
interest, is not entitled to interest up to the day of 
payment, but only to the date of the judgment for 
adininistration, which, by virtue of the Joth section 
of the Act, is equivalent to the adjudication in bank- 
ruptcy (¢) ; but if there is any surplus after payment 
of debts, then under section 40 of the Bankruptcy 
Act, 1883, interest at the rate of 4 per cent. per 
annum is payable from the date of the receiving order ; 
also, so long as there are assets, creditors may come 
in and prove, not disturbing any prior dividend, in 
administration as in bankruptcy (/); and there is 
the lke distinction in administrations as in bank- 
ruptcy between the principal administration of assets 
and the administrations ancillary thereto in foreign 
countries (4). 


(c.) Thirdly, the valuation of annuities and future 
and contingent liabilities. 


SF OE NR NE) ome Ee ee OP eee oe I ee te thee Nl Birnie ert Ret IY RY or 








(eo) §t & §2 Vict. c. 50, repealing the Companies’ Act, 1883 (46 & 
47 Vict. c 28), and the Rankruptcy (Agricultural Labourers’ Wages) 
Act, 1886 (49 & 50 Vict. c. 28), 

(d) In ve Smith, Green v. Smith, 22 Ch. Div. 583; Mersey Steel Co. 
v. Naylor, 9 App. Ca. 434. 

(ec) dx re Summers, Boswell v. Guracy, 13 Ch. Div. 136; and see Jn 
ve Talbot, King v. Chick, 39 Ch. Div. 567. 

(Sf) Jn re Metcalfe, Hicks +. May, 13 Ch. Div. 236. 

” Kames v. Hacon, 16 Ch. Div. 407; on app. 18 Ch. Div. 347. 
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By section 37 of the Act, the trustee in the bank- 
ruptcy is to make an estimate of the value of any 
provable debt or liability which does not bear a certain 
value, and on appeal from the trustee's estimate to the 
court, the court may (without a jury) assess tho value, 
or may declare the debt or liability incapable of being 
fairly estimated. 


It has accordingly been held that an annuity pay- 
able to a female during life or widowhood (4) or dunt 
casia fuerit (i), can be estimated for the purposes of 
proof, due weight being of course given to the possi- 
bility of cesser during the life of the annuitant. (7). 
As regards future liabilities, if these are otherwise 
certain in amount and are not contingent, the present 
value would be ascertained by merely discounting 
same; but as regards liabilities (whether present or 
future) which are contingent, the valuation may cither 
be by fixed rules or as a matter of fair opinion, and 
whenever neither of these modes of ascertaining the 
value is rightly applicable, the lability would be 
deemed incapable of valuation; and it has been held 
that these rules apply in the administration of assets 
(1). To prevent such a liability from being destroyed 
by the debtor’s order of discharge, it 1s necessary (as 
above stated) that the court should declare the hability 
incapable of fair valuation (17). 


And it has been provided generally by the Bank- 
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(A) Ex parte Blakemore, 5 Ch. Div. 372; Ex parte Naden, y Ch. 
Div. 670. 

(i) £x parte Neal, 14 Ch. Div. 579. 

(k) Ex parte Pearce, 13 Ch. Div. 262. 

Ql) Inve Bridges, Hill v. Bridges, t7 Ch. Div. 342. 

(m) Hardy v. Fothergill, 18 Q B.D. 646; 13 App. Ca. 351- ; 

(s) 46 & 47 Vict.c. 52. See aleo « 122 of the same Act, enablin 
the County Court to make an administration order, instead of the us 
order for payment by ii — 
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jurisdiction,—the order in that behalf being made at any 
time after the expiration of two months from the date 
of the grant of probate or of letters of administra- 
tion, provided that no administration proceedings have 
meanwhile been taken in the Chancery Division; and 
in the latter case such proceedings may be transferred 
(but not as a matter of course) (0) into the Bankruptcy 
Division; and the proceedings may (even after decree) 
be trausferred into the County Court (7). 


Ina creditor’saction for administration of the personal 
estate, an account is directed of the debts generally 
and of the general expenses, and a further account is 
directed of the personal estate generally (7) received 
or (in effect) received by the executor, and of what is 
outstanding. The executor is allowed in his accounts 
all his testamentary expenses (7); also all ‘just 
allowances ;” and neither of those need be specified 
in the decree for administration (s). After decree 
made, the executor should exercise his powers only 
with the sanction of the court (/); and therefore he 
applies at. chambers for directions as to getting in the 
outstanding personal estate. The debts include all 
debts (the liability for which was contracted by the 
testator) becoming due before the date of the Chief 
tlork’s certificate (uv); and the decree operates for the 
benefit of all creditors who prove their debts under it. 
Also, interest is computed on all debts down to the 
date of payment,—on those that carry interest at the 
agreed rate, and on the others at the rate of 4 per 
cent.; but the last-mentioned debts do not receive 


(0) Higgs v. Wearer, 29 Ch. Div. 236; and see Jn ve Williams, Jones 
v. Wiliams, 36 Ch. Div. 573. 

es) A thinson v. Powell, 36 Ch, Div. 233. 

(g) Davies v. Nicholson, 2 De G. & J. 7012. 

(r) Bes bri Lush, 10 Ch. Div. 472. 

(8) See Order xxxiii., rule 8. 

fy Bey t Guleas Eu 6 Ce. G5 Canes Moore, 3 


(u) Thomas v. Griftths, 2 De G. P. & J. 563 
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interest, unless the assets are sufficient for the payment 
of the costs, and of the principal of all the debts (in- 
feuding even any voluntary bonds although in the 
hands of the volunteer) (7), and of the interest on the 
interest-bearing debts; and now in the case of 
persons dying after the 1st November 1875, and 
whose estates are insolvent, the court administers the 
estates (as regards interest and otherwise) according 
to the rules in bankruptcy, and therefore allows in- 
terest on the interest-bearing debts only, and on these 
up to the date of the judyment for administration 
only (<); and in such a case the plaintiff (creditor) 
gets his costs as between solicitor and client (y), as 
of course does also the executor (:). 
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If the plaintiff in the action for administration 18 # (lb.) Where 


partnership creditor, and asks administration of the j 
estate of a deceased partner, the judgment declares, 
firstly, that all the creditors of the deceased are en- 
titled to the benefit of the judgment, and, secondly, 
that the surplus of the deceased partner's estate, after 
satisfying his funeral expenses and separate debts, was 
liable in equity at the time of his death to the joint 
debts of the partnership, without prejudice to any 
question as between the surviving partner or partners 
and the estate of the deceased partner; and then 
directs an account of the funeral expenses, of the 
separate debts, and of the joint debts, and an inquiry 
what was the personal estate of the deceased (a); and 
for the purpose of the prosecution of the inquirics as 
to the joint debts, the surviving partners must. either 
be made parties to the action or be served with notice 
of the judgment for administration (?). 


ate ce OE res tet ea 
me A reer ni = sa Serie 





(ev) Garrard v. Lord d Pinosien (64 ; Ha, 213. 

(z) See In re Summers, 13 Ch. Div. 136. 

(y) Thomas v. Jones, 1 Dr. & Sm. 134; and see Wright v. Woods, 
26 Gh. Div. 179; Wilkins v. Rotherham, 27 Ch. Div. 703. 

(z) Moore v. Dixon, 15 Ch. Div. 566. } 

(a) See Hills v. M‘'Rac, 9 Hare, 297; In re M' Rae, 25 Ch. Div. 16; 
32 Ch. Div. 613. 

(6) Order xvi., rale 40. 


deccased was 


in partner: 
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In an action for administration of both the real 
and the personal estate of the deceased debtor, after the 
accounts usual in a judgment for the administration 
of the personal estate only, the judgment proceeds to 
direct that (in case the personal estate is insufficient) 
an inquiry shall be made as to what real estates (scil. 
fee-simple estates) the testator was entitled to at the 
time of his death, and subject to what (if any) in- 
cumbrances thereon, and what are their priorities; and 
then orders a sale of the whole or a sufficient part of 
such real estate, with the consent of such of the in- 
cumbrancers thereon as shall consent thereto, and 
subject to the incumbrances of those who do not 
consent to the sale, the sale proceeds to be brought 
into court to the real estate account; and these pro- 
ceeds are afterwards applied in payment (according 
to their priorities) of the incumbrancers who consent 
to the sale, and subject thereto are applicable towards 
helping the personal estate to pay the costs of the 
action and the general debts of the testator (c). 


The common decree or judgment for the adiminis- 
tration of the personal estate of the deceased is a 
judgment against the personal estate whensoever 
realised in favour of all the creditors who come in 
under the decree (@); and when the decree extends, 
or by any subsequent order is extended, to the adminis~- 
tration of the real estate also, the judgment operates 
in like manner in favour of these creditors (c). And 
when by the Chief Clerk's certificate and the order on 
further consideration, or by any other certificate or 
order in the action, the creditors are found and pro- 
portions of the asscts are set opposite their names so 
as to be appropriated for or towards payment of their 


(ec) Meiers v, Hislop, 3 Ha, 485; Crosse v. General Investment Co., 
3 De G, M. & G. 698. 


‘S Aadley v. ‘Ashley, t Ch. Div. 243; 4 Ch. Div. 757. 
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debts, the sums so appropriated become the property 
of the specified creditors (7); and any subsequently 
accruing assets will (upon the principle of the judg- 
ment which a single creditor might obtain at law of 
assets guando acciderint) be appropriated in like manner 
and in the like proportions until the full amount. of 
all the debts so specified with interest thereon is paid 
or provided for (g), the order providing also for any 
other creditors who since the last: appropriation may 
have come in and taken the benefit of the decree (4) ; 
but the amounts appropriated to certain creditors and 
never claimed by them do not become available, at 
any distance of time, for the other creditors who come 
forward to claim payment; for if A. leaves his money 
in court, it does not thereby become the property of 
B.; and the fact that A. and B. are both creditors of 
one testator C. can make no difference (7). 


The effect of an executor administering personal How and 
estate under the direction of the court. or administering Sac 
it, after advertising for creditors and claimants, under 
sect. 29 of the statute 22 & 23 Vict. c. 35, 18 to assets 
protect him personally against any claims thereafter 
brought forward by creditors of the testator remaiming 
unpaid ; and such creditors must pursue their remedy 
(if any) against the residuary legatees or uext of 
kin (k). But if the executor has administered the 
estate neither in the one nor in the other of those two 
ways, then he remains liable to any unpaid creditor, 
who may accordingly sue him, in which case the 
executor will be entitled to call upon the residuary 
legatees or next of kin to refund (/); or the creditor 
may proceed against. such legatees or next of kin, 


(f} Ashley v. Ashley, supra, 
(9) Tbid. 

(h) Ibid. 

(t) Zbid. 

{k) Thomas vy. Grifithe, 2 D 
(E) Jervis v. Wolfestan, L. BR. 
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adding or not adding (as he chooses) the executor as 8 
co-defendant (m). ‘The creditor's remedy against the 
residuary legatees is, however, a purely equitable right, 
and the court will not enforce it if there are circum- 


stances rendering it inequitable to do so (mn). 


Legatees and devisees are of course postponed to 
creditors, on the ground that a man must first do 
what is just before he attempts what is generous. 
On the other hand, legatees and devisees, as being 
expressed objects of a testator’s generosity or bounty, 
are respectively preferred to the next of kin and to 
the heir-at-law of the testator; and among legatees, 
residuary legatecs are considered the least favoured 
objects of such express generosity, although it is other- 
wise with residuary devisees, for these latter rank on 
the same level as other devisees (0). 


From these and such-like considerations the courts 
have established in the administration of assets the 
following order in the liability to debts of the different 
properties (but as between such properties themselves 
only) belonging to the testator at the time of his de- 
cease, that is to say,— 

1. The general personal estate not bequeathed at 
all or by way of residue only. 

2. Real estate devised for the payment of debts. 

3. Real estate descended. 

4. Real estate devised specifically or by way of 
residue, nnd being at the same time charged with the 
payment of debts. 


5. General pecuniary legacies, including annuities, 


(m) Hunter v. Young 4 Exch. Div. 256. 

(n) Ridgway v. Newstead, 3 D. F. & J. 474; Blake v. Gale, 32 Ch. 
Div. 571. 

(0) Walker v. Meager, 2 P. W. 551; Kidney v. Cousemaler, 12 Ves. 
1543 Hooper v. Smart, 1 Ch. Div. 90; Roeper v. Roper, 3 Ch. Div. 
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and including also demonstrative legacies which have 
become general, 

6. Specific legacies (including demonstrative legacies 
that have remained demonstrative) and real estate de- 
vised specifically or by way of residue, and not being 
at the same time charged with debts. 

7. Personalty or realty subject to a genoral power 
of appointment, and which power has been actually 
exercised by deed (in favour of volunteers) or by 
will (7). 

8. Paraphernalia of widow. 


1, The general personal estate, not bequeathed ats. The 
all, or by way of residue only, and which is in general alent 
legal assets, is first liable. But of course the testator mse io 
may have exonerated it from its primary liability, and 
such exoneration may be either express or implied. 

Thus, if the testator has appropriated any specific part 
of 4s personal estate for the payment of his debts; slabs oar 
and has also disposed of his general residuary personal 
estate, the part so appropriated will be primarily liable 
to the payment of the debts in exoneration of the 
general residuary estate; but in such a case, if the 
exonerated residue or any part thereof should lapse, 
the exoneration ceases to the extent that the disposi- 
tion thereof has failed (y), so prevalent is the rule oi 
principle that the residuary personal estate is primarily 
liable. Also, when it is attempted to exonerate the 
personal estate at the expense of the real estate, very 
clear language on the part of the testator is required 
to exonerate the general persunal estate from its 
primary ability; and to do this, he must show an 
intention not only to charge his real estate with his 
debts, but also to exonerate his personal estate there- 
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from. Therefore, neither a general charge of the debts 
upon the real estate, nor an express trust created by 
the testator for the payment of his debts out of his 
z stares of the real estate, or any part thereof (7), will be sufficient to 
sales exonerate the personal estate from its primary liability 
to pay them; and this rule is applicable even where 
the charge upon or trust of the real estate to pay the 
debts is contained in a deed, and the settlor afterwards 
makes a will disposing of his residuary realty and of his 
[residuary] personal estate (x). But if the personal 
estate be given to some levatee, and more particularly 
if the articles given be specifically mentioned, the 
indication thus afforded of the testator’s wish that 
the personalty shall come clear to the legatee, will, if 
coupled with such a charge as aforesaid, or with an 
express trust for payment of the funeral and testa- 
mentary expenses or of the debts out of the real 
estate, be sufficient to exonerate the personalty (f). 
On the other hand, if the personalty be simply given 
to the executor, or if the gift be merely of the residne 
of the personal estate, the personal estate will not 
be exempt (uj). In short, an intention must appear 
to give the personal estate as a specific lagacy to the 
legatee; and if this be the case, it will be exempt, 
and will be removed to that distant rank in point 
of liability in which all specific devises and bequests 
are held to stand (7). 


There must 


The primary liability of the general residuary per- 
sonal estate (when not effectually exonerated there- 
from) to pay the testator’s debts, extended to including 


(r) Tower v. Rows, 18 Ves. 132; Collie v. Robins, 1 De G. & Sm. 131; 
Brydges v. Phillips, 6 Vea. 570. 

(8) Troté v. Buchanan, 28 Ch. Div. 446; following French v. 
Chicheater, 2 Vern. 568 . 3 Bro. P. C. 16. 

e Greenc v. Greene, 4 Mad. 148; Lance v. Aglionbdy, 27 Beav. 65. 

u) Aldridge v. Wallscourt, « Ball. & B. 312. 

(v) Wma, on Assets, 181; Broadbent v. Barrow, 20 Ch. Div. 676; 
31 Ch. Div. 313. 
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the mortgage debts of the testator, until by the Act By 17418 
commonly called Locke King’s Act (x), the rule was ek OES, 
broken in upon, and the presumption of liability for 
these debts was shifted from the general personal | 
estate, and the liability therefor was primd facie laid 
on the mortgaged estate itself. This Act enacts, that 
“when any person shall, after the passing of the Act, 
“die seised of or entitled to any estate or interest 
“in any lands or other hereditaments, which shall, at 
“the time of his death, be charged with the payment. 
“of any sum or sums of money by way of mortgage, 
“and such person shall not by his will, or deed, or 
“other document, hace signified any contrary or other 
“antention, the heir or devisee to whom such lands 
“or hereditaments shall descend or be devised shall 
“not be entitled to have the mortgayo debt. discharged 
“or satisfied out of the personal estate, or any other 
“real estate of such person; but the lands or heredita- 
“ments so charged shall, as between the different per- 
“sons claiming (y) through or under the deccased person, 
“be primarily liable to the payment of all mortgage 
“debts with which the same shall be charged, every 
“part thereof, according to its value, bearing a pro- 
“portionate part of the mortgage debts charged on 
“the whole thereof.” The Act is not, of course, to 
prejudice the mortgagee’s right to payment out of the 
personal estate, or, in fact, out of any other part of 
the testator’s assets; but the Act, unless excluded, 
applies to every person claiming under a will, deed, 
or document dated on or after the 1st of January 


iable, 


It is proposed briefly to consider— 
I. The Jaw applicable to cases not within the statute; 
and 


Pred ea & 18 Vict. c. 113; and see generally Dunlop v. Dunlop, 21 
(y) pid Patrickson, 1 Dr. & Sm. 186. 
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II. The effect and construction of the statute. 


I. Firstly, the law applicable to cases not within 
the statute may be thus stated :— 


(a.) Personalty (a.) The heir and also the devisee were primd facie 

ages entitled to have the descended and devised realty 
exonerated from the mortgage debt, and to have that 

esis debt paid out of the personal estate. If, therefore, the 

exonerated. debt had been contracted by the deceased person him- 
self, the personalty was the primary fund for its pay- 
ment, the reason being that the personal estate was 
swelled by the mortgage money at the expense of the 
realty, just as much as the realty is now to be swelled 
at the expense of the personalty. What went into 
the deceased’s personal pocket should again come out 
of same. Of course, however, even under the old law, 
the mortgayed estate might have been devised cum 
onere, or the personal estate might have been exempted 
by express words, or by necessary implication (z), in 
either of which cases the mortgaged lands would have 
borne the burden of the mortgage debt. 


(d.) Mortgaged = (b.) On the other hand, if the mortgage debt was not 
Stree ti the personal debt of the deceased devisor or ancestor, 
when mort- but was the debt of a previous owner of the mortgaged 
debt. estate, in other words, if the mortgage debt was an 
ancestral mortgage, the mortgaged estate was the 

primary, and the personalty was only the collateral, 

fand for its payment; consequently, the devisee or 
heir-at-law, as tho case might be, would, as a general 

rule, take the devised or descended estate with the 

burden of the ancestral mortgage on it, and would 

not be entitled to call upon the personal estate for 
exoneration. But if the ancestor or devisor had 


{z) Davies v. Bush, 4 Bligh, N. 8. 305; Townsend v. Mostyn, 26 
Boav. 72, 76; Newhouse v. Smith, Sa Ok sak sli 
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adopted the debt as his own personal debt, the ordinary  aloss it be 
rule applied («), and the mortgaged estate was in that Baer 
case entitled to complete exoneration at the expense 

of the personal estate. As to what acts did or did What was 


wipieom os be 


not amount to an adoption of the mortgage debt by debt, for this 
the owner of the estate, so as to make the personalty " 
primarily liable to discharge it, the reader is referred 

to the cases cited below (/); it is sufficient to here 

mention, that the adoption was not readily inferred, 

the owner's adoption of the debt for a particular 

purpose not being such an aduption as would deter- 

mine the rights of the beneficiaries infer se. 


II. Secondly, the effect and construction of the 
statute remain to be considered :— 


(a.) It seems that copyholds as well as freeholds Copyh 

are within its provisions; but it was at first uncertain chs a Gek. 
whether leaseholds were so, for the words of the Act 

are, “ The heir or devisee to whom such Jands or here- 

“‘ ditaments shall deerend or be devised” (c); and these 

words were inapplicable to leasehold hereditaments, 
Eventually it was decided that the Act did not apply 

to leasehold hereditaments (¢); and accordingly an 

amending Act (¢c), commonly called the second amend- 

ing Act, was passed for the purpose of bringing lease- 

holds within it. This amending Act applies tc any Leaseholds are 
testator or intestate dying after the 31st December teed AL 
1877 seised or possessed of or entitled to any lands or 1°77. 

other hereditaments, of whatever tenure, which shall at 


the time of his death be charged with any mortgage or 


ya) Seott v. Beecher, 5 Mad. 96. 

(b) Evelyn v. Evelyn, 2 P. Wins. 659; Hedyea v. Hedges, § De G. 

Sm. 330; Bagot v. Bagot, 13 W. BR. 169; Sirainson v, Swamson, 6 

G. M. & G. 648; Bonl v. England, 2 K. & J, 44; Loosemore v. 

Anapman, Kay, 123. 

(c) Piper v. Piper, 1 J. & H. gt. , 

(d) Solomon v. Solomon, 33 L. J. Ch. 473; In re Wormsley's 
Fill v. Wormaley, 4 Ch. Div. 665. ; 

(ce) 40 & 41 Vict. c. 34; S00 vy. Kershaw, 37 Ch. Div. 674. 

x 


3.22. 
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ouly to speci- 
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equitable charge, or with any lien for unpaid purchase- 
money ; and the devisee or legatee or heir shall not be 
entitled to have such sum discharged out of any other 
estate of the testator or intestate unless, in the case of 
a testator, he shall have signified a contrary intention. 


().) The words “ sums by way of mortgage,” occur- 
ring in the principal Act, apply of course only to a 
defined or specified charge on a specified estate (/). 
'The principal Act was held to be applicable also to an 
equitable mortgage of frecholds by deposit of title- 
deeds and memorandum (7); but not to apply to a 
vendor’s lien for unpaid purchase-money (4); conse- 
quently, in the amending Act, 30 & 31 Vict. c. 69, 
commonly called the first amending Act, s. 2, it was 
enacted that the word “mortgage” in the principal 
Act should be deemed to extend to any lien for unpaid 
purchase-money on any lands or hereditaments pur- 
chased by a ¢rstator. The case of a purchaser who 
died intestate (by what appears to have been a curious 
oversight) was not, quoad this matter of lien, within 
the first amending Act (7); but by the second amend- 


ing Act, partly stated above, this omission has been 
provided for. 


Under the operation of Locke King’s Act, and 
the two several Acts amending same, as above stated, 
where mortgage is made of a mixed fund of real 
and personal property, the incidence of the liability 
is upon both the real and the personal property 


equally, and is pro ratd, neither being exempt in favour 
of the other (4). 


(f) Hepworth v. Hill, 30 Beav. 476. 

(g) Pembroke v. Friend, 1 J. & H. 132. 

(A) pos v. Hood, § W. R. 747; Barnwell v. Jremonger, 1 Dr. & 8m. 
255: : : 

(i) Harding v. Harding, L. R. 13 Eq. 493; and see Broadbent v. 
Groves, 24 Ch. Div. og. 

(k) Treatrad v, Mason, 7 Ch, Div. 655; and see Leoniang v. Lt 
10 Ch, Div. 460; Early v. Early, W. N. 1878, p. 20g; Athill v. 
16 Ch, Div. 2113 Alliott v. Dearaley, 16 Ch. Div. 322. 4 
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(c.) What is a “contrary or other intention” within “Contrary or 
‘ mis se . other inten- 

the meaning of the principal Act? The cases on this tion” 
subject have been somewhat conflicting; but the cur- 
rent of authority has set in against the rule laid down 
by Lord Campbell in Woolstencroft v. Woolstencroft (1) 
as follows:—“I think the same rule should now be 
“observed with respect to exempting the mortgaged 
“land from the payment of the mortgage money, as 
“was beforo observed with respect to exempting the 
“‘nersonal estate, the mortgaged land being now 
“primarily liable”—that is to say, there must be 
both a discharge of the real estate and a charge 
of the personal estate. The correct rule (it is now 
universally admitted) 1s that which was laid down 
in Bno v. Tatham (m), by Turner, Tid., who there The true rule 
said. ‘‘ The appellant's counsel has relied on the dictum Pakee i te 
“of Lord Campbell in Woolstencroft v. Woolstencroft, stticient to 


: ’ ” charge the 
“that the rule which had been before observed with personal, with- 


“respect to exempting personal estate should now be rapa i 
“observed with respect to exempting the mortgaged | 
“land from the payment of the mortgago money. Jf estate 
Lord Campbell intended to say that as before the Act 

“at had been rnecessury to show an inteation not only 

“to charge the mortgaged estate, but also tu discharge the 

“* nersonalty, so now it is necessary to show an in- 
“tention not only that another fund should be charged, 
“but also that the mortgaged estate should be dis- 
‘charged, he (the Lord Justice) was not prepared to 
“follow him. Jn order to take a case out of the Act, 

“at was sufficient to show a contrary or other intention ; 
“this destroyed the analogy between the two cases. 
“In the one case, the intention to be proved was 
“contrary to a settled rule of the COMMON LaW (mean- 
“ing thereby the principles of equity apart from 
“‘statute); in the other case, it was contrary only to 


thought, 


(2) 2 De G. F. & Jo. 347. 
(m) 11 W. R. 475; and see Gall y, Fenwick, 43 L. J. Ch. 179, 


Colton v. Roberts, 37 Ch. Div. 677. 
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“@ Sratutory RULE expressly made dependent upon 
“ intention.” 


Subsequently to the principal Act, a mere general 
direction by the testator that the debts should be paid 
“as soon as may be” (n), or that the debts should be 
paid by “his executors out of his estate” (0), was no 
longer sufficient to exonerate the mortgaged estate from 
liability ; but where the personal estate was bequeathed 
on trust to pay (p), or subject to the payment of, debts 
(q), these words were still held sufficient to show a 
contrary intention within the meaning of the Act, so 
as to restore the rule that was applicable before the Act 
and charge the personalty primarily with the payment 
of the mortgaged debts, However, by the first amend-~ 
ing Act, 30 & 31 Vict. c. 69, in the construction of 
the will of any person who may die after the 31st day 
of December 1867, a mere yveneral direction that the 
debts or all the debts of the testator shall be paid out 
of his personal estate, is no longer to be deemed the 
declaration of a contrary intention within the meaning 
of the principal Act, but the contrary intention 1s to 
be declared by words expressly or by necessary impli- 
cation referring to all or some of the testator’s mortgage 
debts (7). It follows that the phrases “my just debts,” 
“all my just debts,” and the like, will no longer suffice 
to show a contrary intention within the meaning of 
the principal Act, for these words do not either ex- 
pressly or by necessary implication imply “ mortgage 
debts,” although these latter are of course “debts ;” 
and it further follows, that when a testator devises 
part of his real estate “charged nevertheless tn aid of 


{n) tai v. Friend, 1 J. & H. 132; Coote v. Lotendes, L. R. 10 


37 

(0) Woolstencroft v. Woolstencroft, 2 De G. F. & Jv. 347. 

(p) Moore v. Moore, 1 De G. Jo. & Sm. 602. 

(g) Mellish v. Faliing, 2 J. & H. 194. 

(rv) Iw ve Newmarch, Newmarch v. Storr, 9 Ch. Div. 12; In re 
» Rossiter v. Rossiter, 13 Ch. Div. 335. 
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“my personal cstate and in exoneration of my other real 
“estate with the payment of all my just debts,” these 
words are not now sufficient to exonerate the mortgaged 
estates from the mortgage debts (s). 


Executors are liable to provide out of the assets of Liability of 
their testator for all mortgage debts made by himself °™e™ 
or fur which he is personally liable, and they will be debtaot 

; 
liable as for a devastavit if they fail to do so before their pro- 
distributing the assets among the residuary legatees ee 
or the next of kin; and apparently no statute of bt rae 
limitations will (without other circumstances combin- 
ing therewith) protect them from their liability in this 
case (f), for it was their duty to have made provision 
for the mortgage debt. Nevertheless, when a mortgage 
debt has been left unprovided for by the executors, they 
may be protected by the statutes of limitation combined 
With acquiescence on the mortgagee’s part (”), so that 
the mortgagee can in this case only proceed against 
the testator's estate in the hands of the distributees, 
and in such case, the mortyagees remedy for the 
recovery of his legal debt against such distributees 
is only the equitable remedy of calling upon them to 
refund ; and although his legal debt should not be Liability of 
barred by any statute of limitations, the court will hold vain 
that his equitable remedy has been defeated by lapse pdeatond te Ai 
of time and acquiescence (1); sril. for he relied on his debts, and the 
security proving sufficient, und permitted the executors tteitity, 
to distribute the assets without having his own debt 
provided fur thereout; and it was only when his security 
unexpectedly proved insufficient (through the discovery 


of a prior unsuspected mortgage thereon), that he be- 


{8} Inve Newmarch, Newmarch v. Storr, supra; and see Hannington 
v. True, Giles v. True, 33 Ch. Div. 195. 

(t) In re Marsden, Bowden v. Layland, 26 Ch. Div. 783; In re Hyatt, 
Bowles v. Hyatt, 38 Ch. Div. 609. 

(uw) Blake v. Gale, 22 Ch. Div. 820. 

(t) Blake v. Gale, 31 Ch. Div, 196. 
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thought himself of requiring payment out of the general 
personal assets. 


2. Lands devised to pay debts, and not merely 
devised charged with debts, are liable next after the 
personalty (x). These are equitable assets, and were 
and are therefore applicable in payment of debts by 
specialty and by simple contract part passu. 


3. Real estates which have descended to the heir, 
but not charged with debts, are next liable (y). These 
are legal assets, and were formerly liable to debts by 
specialty binding the heir, but not before 47 Geo. IIL 
ce. 74, and 3 & 4 Will. IV. c. 104, to debts by other 
Specialty or by simple contract. 


4. Real estates devised specifically or by way of 
residue, and being at the samo time charged with the 
payment of debts, are next liable, and of course, pro 
ratd (z). These are equitable assets, and debts were 
and are payable out of them par passu. Also, if the 
heir takes, by reason of a lapse or other failure, Jand 
devised charged with debts, the land so charged is 
(unlike lapsed personal estate) applicable for payment 
of debts in the same order as devised estates, and not 
till after the real estates (if any) which have descended (a), 
that is to say, it remains where it would have stood if 
it had not failed but taken effect, i.c., in the fourth 
(and not in tho third) line in the order of liability. 
Also, since the Act for the amendment of the law of 


(x) Harmood vy, Uylander, S Ves, 125; Phillips v. Parry, 22 Beav. 
279. 
(y) Davies v. Topp, 1 Bro. C. C. 527: Manning v. Spooner, 3 Ves. 
17; Milnes v, Slater, 8 Vea. 304; Wood v. Ordish, 3 Sm. & Giff 125, 

(t) Barnewell v. Lord Cawdor, 3 Mad. 453; Irvin v. dronmonyer, 2 
Rusa, & My. 531. 

(a) Wood v. Ordish, 3 Sm. & Giff. 125; Stead v. Hardaker, L. R. 
15 Rq.t75. And see (as to lapsed personal estate) Z'rethewy v. Helyar, 

Ch, Div. 53; Fenton v. Wills, 7 Ch. Div. 33. See aleo Jn re Jones, 
ones VY. . 10 Ch. Div. 40; Nirk v. Kirk, 21 Ch. Div. 431; and 
disting. AWford v. Blaney, 29 Ch. Div. 145; and consider //urat v. 
Hurat, 28 Ch. Div. 159. 
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inheritance (}), when land is devised to the heir, he Devise to 
takes not as heir but as purchaser, and as such is sieht . 
placed in the same position in all respects as any other 

devisee of lands (r), that is to say, in the sixth (and 

not in the third) line in the order of liability stated on 

p. 316, supra. 

After the passing of the New Wills Act, the ques- A residuary 
tion arose whether a residuary devise was still to be madera 
deemed specific, at least for the purposes of settling the 
order of liability in the administration of the assets of 
a deceased person. This question was answered in the 
affirmative in the case of /Zensman v. Fryrr (i), decided 
on appeal by Lord Chelmsford ; and Lord Chelinsford’s 
decision upon this point has been approved by Lord 
Cairns in Lancefield v. Iggulden (ec); so that the spe- 
cific character of the residuary devise, so far as relates 
to the order of its liability for the payment of debts, 1s 
now settled; but of course for all other purposes, such 
a devise is still general under the New Wills Act. 


5. General pecuniary leyacies are next liable, and 5. General 


onninry 


are liable pro ratd (f). This means of course that the fo; 
proportion of the personal estate which the executor 
would (but for the debts) set apart to meet these 
legacies is next liable; and so far as that personal 
estate is diminished by the debts, the legatees will be 
deemed to contribute to their payment, and will cater 
se abate proportionately. 


6. Specific legacies (vy) and real estates devised 


(6) 3& 4 Will, IV. ce. 106. 

‘e\ Biederman v. Seymour, 3 Beav. 368; Strickland v. Strickland, 
10 Sim. 374. 

(d) L. Rk. 3 Ch. App. 420; Gibbons v. Eyden, Li. R.7 Ey. 3785 2 
Jarm, on Wiils, 589; Lut see Lancefidd v. Iggulden, L. R. 10 Ch. App. 
136. 

Je) L. R. 10 Ch. App. 136. 

( f) Clifton v. Burt, 1 P. W. 680; Headley v. Readhead, Coop. 59. 

(g) Fielding v. Preston, 1 De G. &y Jo, 438; Evans v. Wyatt, 31 
Beav. 217. 
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specifically or by way of residue, and not being at the 
same time charged with the payment of debts (), are 
next liable, and of course pro ratd, to contribute to 
the payment of debts by specialty, in which the heirs 
are bound (/), and also to the payment of debts by 
simple contract and by specialty, in which the heirs 
are not bound (i); but any legacies or portions 


charged on such specific devises do not contribute at 
all (/). 


In the above-mentioned case of LZensman v. Fryer, 
Lord Chelmsford, after deciding that a residuary devise 
was still specific, further held (but apparently only to 
do particular justice in the particular circumstances of 
that case) that pecuniary legatees were entitled to call 
on residuary devises to contribute rateably to the pay- 
ment of debts which the general personal estate was 
insufficient to satisfy. But this part of that decision, 
which appeared to overrule a long series of authorities, 
decided as well by courts of appeal as by courts of 
first instance (m), 1s not to be considered as laying 
down any general rule upon the subject (7); on the 
contrary, in Lanecfield vy. Iggulden, supra, Lord Cairns 
applied the general rule, and ranked (as it was only 
consistent to rank) residuary devises among specific 
devises for all the purposes of administration, that is 
to say, in the fourth line of Nability if charged with 
the payment of debts, and in the sixth line of liability 
if not so charged, keeping company in each case with 
lands specifically devised; and if they rank in the 


(A) Mirchowev. Scarfe, 2 My. & Cr. G95 ; Melnca v, Mater, 8 Ves. 303. 

(t) Tombs v. Ruch, 2 Col. gg0 3 Gervis v. Gervie, 14 Sim. 655. 

(k) Collia v. Robins, 1 De G. & Sm. 131. 

(t) Saunders. Davies vo Saunders- Davies, 34 Ch, Div. 482, fullowing 

v. Boulton, 29 Beay. 41, 

(m)2 W. & T. 955 Citften vo Burt, 1 P. Wms. 678; Fielding v. 

reston, 1 De G. & Ju. 438. 

(n) Collina v. Lewis, L. R.§ Eq. 708; Dugdale v. Dugdale, L. R. 14 

2353 ated ave Jomdine v. Colthurat, 1 Ch. Div. 626; Furguharson v. 
» 3 Ch. Div. 109. 
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sixth line of liability, they cannot of course be called 
on to contribute till the pecuniary legacies in the 
fifth line are wholly exhausted. 


7. Real or personal property over which the tes- 7. Property 
tator bas a general power of appointment, if and so qeatawe has 
far as he has actually exercised that power («), whether 
by deed in favour of volunteers or by will, is next of appoint- 
applicable. In this case the property appointed will = 
in equity form part of the appointor's assets, so as to 
be subject to the demands of his creditors in preference 
to the claims of his legatees or appointees (7); but it 
must be clear for this purpose, that the testator has 
made the property his own to all intents (7). Simi- 
larly, where any estate or propertv is so peculiarly 
circumstanced as regards the testator that it only 
becomes portion of his estate if he purports to dispose 
of it by his will, such estate or property will becomo 
assets for the payment of his debts if (and only if) 
he does so purport to dispose of it (7). 


8. ‘The paraphernalia of the testator’s widow occn- 8. Widow's | 
; : ‘ ee . _ paraphernalia, 

pies the last line in the order of liability, she being 

preferred to all legatees and devisees, and ranking, in 

fact, in the order of preference, next after the creditors 

of the deceased, and that for the reason that her - 
paraphernalia, although liable to her husband’s debts, 

cannot be disposed away from her by Ins will alone. 


In the application of the testator’s assets to or Retainer hy 
executor,--its 


towards the payment of his debts in the order above origin and 
expounded and exemplified, the testator’s intention, !™™ 


(o) Fleming v. Buchanan, 3 De G. M. & G. 976; Hawthorn v. Shed- 
den, 3 Sin. & Giff, 305. Pardo v. Bingham, L. It. 6 Eq. 485. 

(p) Lolmes vy. Coghill, 7 Vex. 499, 12 Vea, 206; Vaughan v. Vander- 
stegen, 2 Drew. 165; Ju re Van Mayen, Spuriing v. Huchfort, 16 Ch. 
Div. 18. 

(qg) Thurston v. Evans, 32 Ch. Div. 508. 

(r) Ashby v. Costin, 21 Q. B. D. 401 (Benefit Society's Death Aliow- 
ance). 
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| expressed or presumed, is supposed to be the guide (s). 


No retainer in 
bankruptcy 
administration. 


As regards the singularity next mentioned, viz., the 
executor’s retainer, it is uncertain whether that appli- 
cation of the assets depends upon the mere implication 
of law,—the implication of equity being against it,— 
or upon some question of presumed intention. The 
right of retainer is said to have arisen from the 
executor’s inability to sue himself (sei/. in a court of 
law) for the recovery of his own debt (/). The right 
of retaining his own debt which belongs to an exe- 
cutor, and which is called the executor’s retainer, is 
a right which exists in the case of Jegal assets only, 
and not also in the case of equitable assets («); more- 
over, it is a right only inter pares, i.c., as against 
creditors in an equal degree with the executor; and 
if, therefore, he is a simple contract creditor, he cannot 
retain as against specialty creditors (¢), not even since 
Hinde Palmer’s Act (v). But the executor’s right, 
when it exists, is not lost’ by a decree in an adminis- 
tration action (z), nor by payment of the fund into 
court (y); and it exists although the debt is a joint 
debt (7); but the right of retainer does not exist if 
the estate is being administered in the Bankruptcy 
J)ivision, and it is Jost if the administration action 
pending in the Chancery Division is transformed into 
the Bankruptcy Division (7). Nevertheless the exe- 
cutor cannot retain out of moneys which he holds as 
a trustee only for the estate of the testator (5), and 


(a) Williains’ Real Assets, 108 ; Zalbot v. Frere, g Ch. Div. 568. 

() Walters v. Waltere, 18 Ch. Div. 182; compare J/nternational 
Marine Co. v, Hawes, 29 Ch. Div. 934. 

(wu) Owens v. Dickenson, Cr. & Ph. 48; and cee Jn re Poole's Estate, 
Thompson v. Bennett, 6 Ch. Div, 739. 

(v) 32 & 33 Vict. c. 46; Wilson v. Coreell, 23 Ch. Div. 7643 Calver 
vy. Lazton, 31 Ch. Div. g4o. 

(a) Campbell v. Campbell, 16 Ch. Div. 198. 

(y) Richmond v. White, 12 Ch, Div. 361. 

(z) Crowder v. Stewart, 16 Ch. Div. 368, 

(a) Atkinson v. Powell, 36 Ch. Div. 233; and see Jn re William, 

v. Welliamsa, 36 Ch. Div. 573. 
(6) Tulbot v. Frere, 9 Ch. Div. 568. 
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he may otherwise be deprived of the full benefit of it, 
e.g., where he has assented to a composition (c). And 
he cannot retain except out of assets come to his own 
hands, and therefore not out of assets (even although 
legal) come to the hands of a receiver appointed in 
a creditor's administration action (¢). And although 
an executor may retain a debt which is statute-barred, 
just as he may lawfully pay same (¢), still he cannot 
retain a debt not evidenced in writing as required by 
the Statute of Frauds (where the proof of the debt is 
required by that statute to be in writing), for he 
could not without a devastavit pay such latter debt (/). 
Also, the executor’s retainer is limited to such assets 
as come to his hands during his lifetime; but 3f, as 
regards such assets, the executor asserts that right in 
his lifetime, his executors may afterwards insist upon 
the right (vy). Tho retainer, when and so far as it 
exists, extends also to damages for breach of contract, 
when such damages are measurable (/). 


An heir-at-law or devisce has no retainer ont of Ne pean by 
° 1e;r OF de: 
lands which are made assets by the statute 3 & 4 visee, 


Will. 1V. c. 104, nor generally out of any lands what- 
soever, cither in respect of a simple contract, debt or 
in respect of a specialty debt in which the heirs are 
not specially bound (7); secus, if they are specially 
bound, semdle (7). 


In general, the limit of the executor’s liability 1s the 


(ce) Beacick v, Orpen, 16 Ch. Div, 202; and consider Birt v. Bort, 
22 Ch. Div. 604. 

(d) Calver v. [arton, 31 Ch. Div. 440; and see Latimer v. J/arrison, 
32 Ch. Div. 395. 

(e) Stallschmidt y. Lett, 1 Sm. & G. 415 Jlill v. Walker, 4 K. & J. 
166; Coombs v. Coombs, L. R. 1 P. & M. 388 

if) In re Rowson, Ficid v. White, 29 Cb, Div. 355. 

(7) Norton v. Compton, 30 Ch. Div. 15. 

(A) Norton v. Compton, aupra; following Loane v. Cascy, 2 W. BI. 


965. 
(3) In re [Uidge, Davidson v, Tilidge, 24 Ch. Div. 654; 27 Ch. Div. 
478 ; and see Melner v. Sherwin, W. N. 1885, p. 169. 
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Wilfaldefault, agsets of the testator which have come to his hands or 


-—~executor s 
liability for. 


of executors 


after dis- 


of 


to the hands of any one on his behalf; but on the one 
hand (as we have seen), he is liable for a devastavit, 
provided the action is commenced against him within 
six years (Xk); and on the other hand, he is also liable 
for what but for his own “ wilful default” he might 
have received (/). To charge the executor as for 
wilful default, a case must, as a general rule, be wade 
at the hearing; but provided the pleadings contain 
an allegation of wilful default (specifying one instance 
thercof at the least), then if the allegation was not 
disproved at the hearing, and merely the ordinary 
udininistration judgment taken, that judyment may be 
afterwards added to, whenever the wilful default is 
made to appear, by directing further accounts and 
inquiries to be taken aud made on that footing (m). 
Under the old practice, this would have required a 
Bill of Review (2); under the present practice, the 
addition to the decree or judgment would be made on 
an ordinary summons intituled in the action. 


It frequently happens that executors, where there .is 
a residuary bequest among several contingently upon 
their attaining twenty-one years, are called upon to 
pay, and do pay, some of the legatees their shares of 
tho residue (seid. upon their attaining the age of twenty- 
one years), and retain in their hands the remaining 
shares of the residue (sci/. until the other legatees 
attain the ave of twenty-one years); and that after 
such partial distribution of the residue the unpaid 
residuary legatees or some of them institute pro- 
ceedings against the executors for the administration 
of the estate. In such a case the rule is, in general, 


(4) Jn re Gale, Blake v. Gale, 22 Ch. Div. 820; Jn re Bireh, Roe v. 

inch, 27 Ch. Div, 622. 

() Jeb v. Job, 6 Ch. Div. 562; Mayer v. Murray, 8 Ch. Div. 424; 
and disting. Scotney v. Lomer, 29 Ch. Div. §35 ; 31 Ch. Div. 380, 

(m) Job v. Job, supra; Rarber v. Mackrell, 12 Ch. Div. 538 ; Luke v. 
Tonkin, 2t Ch. Div. 757; Smith v. Armitage, 24 Ch. Div. 727. 

(n) Zodaon v. Ball, 1 Phil. 177; Taylor v. Taylor, 1 Mac. & Ger. 397. 
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that the costs of the action must be borne by the 
shares coming to the plaintiffs, and by those shares 
exclusively, assuming of course that the executors have 
been willing before action brought to produce proper 
accounts; but if it should appear that the executors 
have made the distribution upon an erroneous principle, 
so that the accounts which they produce are erroneous, 
then the costs of the action will not be thrown ex- 
clusively upon the shares coming to the plaintiffs, 
but will be declared to be payable out of the entire 
residuary estate,—not so as to cause the paid residuary 
legatees to refund, but so as to make the executors 
personally liable for the proportion of such costs which 
would have been paid out of the shares that have 
been distributed, if such shares had not been dis- 
tributed (0). 


Actions for the administration of the estate of What time 
deceased persons can only be instituted by persons ‘hens! 
whose claims to recover are not barred by any statute tation. 
of limitations; therefore, in the case of creditors by 
simple contract, only within six years from the time 
that their debt was demandable; and in the case of 
legatees, within twenty years after a present right to 
receive their legacies accrued ()), that is to say, within 
twenty-one years (usually) after the testator’s death ; 
and the like limit, in case of an intestates estate (« 


When the beneficial interest in any property is 
settled,—-such settled property being portion of the 
testator estate,—if it is subject to any mortgage or 


incumbrance, the rule is, that the tenant for life must, tenant ) life 
‘ f 77) = 
out of the rents and profits or income, keep down the ecaan. 


~ dialects eeemmeadi eran cine ee 


(o) Hdliard v. Fulford, 4 Ch. Div. 389; following Mackenzie v. 
Taylor, 7 Beav. 467. 

(p) 3 & 4 Will. IV. c. 27, 8. 40; and if legacy charged on land, the 
twenty years is now twelve years 6o far as regards the land (37 & 38 
Vict. c. 57, a. 8). : 

(q) 23 & 24 Vict. c. 38, 8. 13; and see Sly v. Blake, 29 Ch. Div. 964. 
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interest on such mortgage or incumbrance, and subject 
thereto the mortgage or incumbrance falls on the 
inheritance, 7.¢., on the remainderman (r). In such a 
case, if the mortgage or incumbrance is an annuity 
(terminable with the life of the annuitant), and the 
rents and profits are insufficient to pay it, it must be 
valued or capitalised, and then, as between the tenant 
for life and remainderman, the burden of it will be 
borne between them in proportion to the value of their 
respective interests (s). 


(r) Bute (Marquess) v. Ryder, 27 Ch. Div. 196. 
(8) In re Muffett, Jones v. Mason, 39 Ch. Div. 534. 
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CHAPTER XV. 
MARSHALLING ASSETS. 


Ir must not be forgotten that the order (stated and Tho general 
‘ ‘ ‘ : principle of 

expounded in the preceding chapter) in which the marshalling 

several funds liable to the payment of debts are to be °Pisined. 

applied, regulates the administration of the assets only 

as between or among the testator’s own representatives, 

devisees, and legaters, and does not affect the right of 

the creditors themselves to resort, in the first instance, 

to all or any of the funds to which their claims extend. 

It might have happened, therefore, in times preceding 

the Act 3 & 4 Will. IV. c. 104, although it can hardly 

(if at all) happen now, that a creditor having a right 

to proceed against two or inore funds proceeded against 

some fund which was the only resource of some other 

creditor, less amply provided for than himself. [Equity 

would in such a case have held that the creditor having 

two funds should not, by resorting to the fund which 

was the only resource of another creditor, disappoint 

that other; but would have permitted the latter to 

stand, fo the extent of his disappointment, in the place 

of the more favoured creditor, against the other fund 

to which the less favoured creditor had no direct access, 

the object of the court in so doing being, that all 

creditors should be satisfied, so far as, by any arrange- 

ment consistent with the nature of their several claims, 

the property which they ought to affect could be applied 

in satisfaction of such claims (a). 








(a) Aldrich v. Cooper, 2 L. C. 80; and see Ex parte Ward, tn re 
‘ard, 20 Ch. Div. 356. 
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It is proposed to examine the cases in which equity 
carries out this or an analogous principle—and here- 
under :— 


Firstly, Marshalling as between creditors; and, 
Secondly, Marshalling as between the beneficiaries 
entitled under the will. 


Firstly, under the old law, before 3 & 4 Will. IV. 
c. 104, simple coutract creditors had, as we have seen, 
no claim upon the real assets of a deceased person, 
unless these assets were charged with, or were devised 
for, the payment of debts. In the absence of such 
charge or devise, specialty creditors, who might in the 
first; instance resort to the personal estate in priority to 
simple contract creditors, and also to the real assets in 
exclusion of simple contract creditors, would be com- 
pelled in equity to resort for the satisfaction of their 
debts, in the first place, to the real assets, as far as they 
went, so as to leave the personalty for the simple 
contract creditors; or if the specialty creditors had 
already exhausted the personal assets in payment of 
their claims, the simple contract creditors would be 
put to stand in their place against the real assets, 
whether devised or descended, as fur as the specialty 
ereditors might have exhausted the personal assets. 


In Aldrich v. Cooper (b), decided before 3 & 4 Will. 
IV. c. 104, & mortgagee of freehold and copyhold 
estates, who was also a specialty creditor, having ex- 
hausted the personal assets, simple contract creditors 
were held entitled to stand in his place against both 
the freehold and the copyhold estates, so fur as the per- 
sonal estate was taken away from them by such specialty 
ereditor. And in Se’by v. Selby (c), it was decided that 


21. C. 8, 
(e) 4 Russ, 336. 
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if the vendor of an estate, the contract for which was Also, against 
not completed in the lifetime of the testator who was th oes 
the purchaser, is afterwards paid his purchase-money %* *¢ 
out of the personal assets, the simple contract creditors 

of the testator shall stand in the place of the vendor, 

to the extent of his lien on the estate sold, as against 


the devisee of that estate. 


Freehold and copyhold estates being now, under 3 & Realty now 
4 Will. IV. c. 104, Hable to simple contract debts, the ee eal 
court is no longer under any such necessity of resorting ta - 
to the doctrine of marshalling to enforce their pay- 104. 
ment (/), And the recent statute 32 & 33 Vict.c. 46, 
having abolished the priority of specialty over simple Priority of 
contract debts in the adininistration of the estates semen 
of all persons dying after the first of January 1870, Saal ek 
questions of marshalling as bidwren crediturs have now 39 Vict. & 77, 
become of little practical importance (¢)—and of yet“ *° 
less importance in the case of persons dying insolvent 
on or after the rst November 1875, as stated in the 


preceding chapter. 


Marshalling would not, unless founded on some No marshal- 
: : ling except 
equity, have been enforced as between persons, unless jetweer ere- 
they were creditors of the same debtor, and had de- titi . 
mands against funds the property of the same debtor. 
“Tt was never said,” observed Lord Eldon, “that if I 
“have a demand against A. and B., a creditor of B. shall 
“compel me to go against A., without more; .. . but 
“if IT have a demand against both, the creditors of B. 
“have no right to compel me to seek payment from A., 
“if not founded on some equity, giving B. the right for 


“his own sake to seek payment from A.” (/). 


re. Cradock vy. Piper, 1§ Sim. 301; Gwynne v. Edwards, 2 Russ. 
289 n. 

(ce) See aleo 36 & 37 Vict. c. 66, 5, 25, supra. 
(f) Ex parte Kendall, 17 Ves. §20. 
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The court has applied the like principles to the 


general raies marshalling of securities; but this subject is one of 


regarding. 


so difficult a character, and depends upon distinctions 
so minute, that it is hardly possible to express the law 
regarding it in anything like a brief and intelligible 
way (7). The following is an attempt to express the 
more salient points of the law :— 


The general principle may be thus stated, adopting 
with some slight adaptation the words of Lord Hard- 
wicke in Lanoy v. Duke of Athole (h), viz. :—If a per- 
son having two real estates, mortgages both estates 
to A., and afterwards mortgages one only of the estates 
to B., whether or not B. had notice of A.’s mortgage (1), 
the court directs A. (but always without prejudice 
to A.) to realise his debt out of that estate which is 
not in mortgage to B., so as to leave the one estate 
which is in mortgage to B. to satisfy B. so far as it 
goes. 


This general principle of marshalling is applicable 
also as against a surety, to whom (on payment by 
him of the debt) A. may have assigned his two secu- 
rities (4). 


The principle is subject to the following restriction, 
viz., that the marshalling of securities is not enforce- 
able by B. to the prejudice of C. (a third person) ((). 
The subject is more fully discussed in the chapter on 
Mortgages, and in the chapter on Suretyship, infre. 


_ See generally Blackburn and District B. B. Society v. 5 
29 Ch. Div. 902; Wenlock v. River Dee Vo, 19 Q. B. D. 155; and 
distiog .Webd v. Smith, 30 Ch. Div. 192. 

() 2 Atk. 446. 

4) Tidd v. Lister, 10 Hare, 157. 

(kz) Sowth v. Blozam, 2 Hem. & Mill. 457; Robinson v. Gee, 1 Vea. 


. 252. 

poe Wad, 1. & G. 1. Sugd. 2 ; rar tas Naseer 
‘ol, 401; Thorneycroft v. Crockett, 2 H. 239; 
see Fortes v. Jackson, 19 Ch. Div. 615. o 


MARSHALLING ASSETS. 339 


Secondly, it remains to consider the doctrine of 2. As between 
marshalling as between the divers beneficiaries entitled peeapanbenyae 
under the will, and (in the case of partial intestacies) ""4* 
as between also the heir-at-law and the next of kin. 

In this group of cases it is usually by reason of tho 
disturbing action of the creditors of the deceased that 

the question of marshalling arises, although occasion- 

ally (as will be shown later on in this present chapter) 

it may ariso from other causes. Now, where it arises 

from the disturbing action of creditors,—the general 

principle which runs through all the cases of marshal- 

ling as between beneficiaries may be arrived at in this Pixs iN m 
way, viz.:—Taking the various properties specified on of the liability 

: ; . - y-y9,+ Of the divers 

p. 316, supra, in the order of their respective liabilities 

to the payment of debts in the administration of assets 

as shown on that page, and substituting in the same 

order the various persons to whom these various pro- 

perties would go if there were no debts to pay, and 

to whom they do, in fact, yo, ro far as they are not 

exhausted by the payment of debts, we obtain the 

following list of the persons entitled under the will 

(and otherwise) to participate in the property of the 

deceased testator, that is to say,— 


. The next of kin or the residuary leyatees ; 

. The heir-at-law ; : 

The heir-at-law ; 

. The charged devisees (specific and residuary) ; 

The pecuniary legatees ; 

The devisees (specific and residuary) and the 
specific legatees ; 

. The general appointees by deed or will; and, 

. The widow. 


Aw & Ww tm 


coo™! 


Now, the general rule of marshalling is derived from 
the preceding list of beneficiaries in this way, and is to 
this effect, namely, that if any beneficiary in the above 
list is disappointed of his benefit under the will through 
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the creditor (in effect) seizing upon (as he may) the 
fund intended for such disappointed person, then such 
person may recoup or compensate himself for that dis- 
appointment (fo the extent thereof) by going against 
the fund or funds intended for (and in that way 
similarly disappointing in his turn) any one or more 
of the beneficiaries prior to himself in the above list; 
and such secondly disappointed person or persons may 
in his or their turn do the like against those prior 
to him or them, so that eventually the next of kin or 
residuary legatees (as the case may be) have to bear 
the disappointment without any means of redress; but 
nobody may go against any one posterior to himself on 
the list ; and persons occupying the same rank in the 
list may have contribution (if not compensation) as 
against each other. 


We proceed to test this rule in its application to the 
decisions. 


Although, with the exception of necessary wearing 
apparel (7), a widow's paraphernalia are liable to her 
deceased husband’s debts, she will be preferred to a 
general legatee, and be entitled therefore to marshal 
assets in all cases in which a general legatee would be 
entitled to do so(7). And on principle it would seem 
to be settled also that a widow, as to her parapher- 
nalia, is to be deemed entitled to precedence also over 
specific leyatees and devises (0). In fact, both prin- 
ciple and the weight of authority point to the con- 
clusion that a widow, as ‘to her paraphernalia, is 
entitled to rank next after creditors (). 


(m) Lord Townshend v. a 2 Vea. Sr. 7 
an ing v. Tipping, 1 P. W. 730; Revaien vy. Parkhurst, 1 Bro, 


ay Townshend v. Windham, 2 Vea. Sr. 7; Probert v. 
Amb. 6; Graham v. Londonderry, 3 Atk. 395. 


(p) Wis. Real Assets, 11 
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If the heir-at-law has paid any debts which ought Right of heir 
to have been paid, first, out of the general personal M's {eeend 
estate, secondly, out of lands subject to a trust or 
power for their payment, he will have a right to have 
the assets marshalled in his favour as against those 
two funds, but not to the prejudice of pecuniary 
legatees, still less to the disappointment of specific 
gifts; for the heir is not a devisee, while the general 
or specific legatees take by the special bounty of the 
testator (1). 


A devisee of lands charged with the payment of Devisee of 
debts paying any debts whilst any of the previously ‘nd charged 
liable property remains unexhausted, will have a right 
to have the assets marshalled in his favour, and to 
stand in the place of the creditor so far as regards, first, 
the general personal estate ; second, land subject to a 
trust or power for raising the debts ; and third, lands 


descended to the heir (7). 


Since the decision of Lord Chelmsford in Hensman Position of 8 
v. Fryer (s), as affirmed and applied in Lancefield v. rotieaas Mais 
Iggulden (t), residuary devisees stand in the same posi- 


tion as specific legatees or devisees. 


Pecuniary legatees, if the personal estate out of Against whom 
which they are to be paid has been exhausted by cre- licaten 
ditors, are entitled to be paid— marshal. 


(a.) Out of lands which descend to the heir (2). 
(d.) Out of lands devised simply subject to debts (v). 


(q) Hanby v. Roberts, Amb. 128. 

(vr) Harmood v. Oglander, 8 Vea, 106. 

(es) L. R. 3 Ch. App. 420; Gibbins v. Eyden, L. R. 7 Eq. 371. 

(t) L. R. 10 Ch. App. 136; and see Tomkins v. Colthurst, 1 Ch. 
Div. 626; Farquharson v. Ployer, 3 Ch. Div. 109. 

(«) Sproule v. Prior, 8 Sim. 189. 
(v) Rrekard v. Barrett, 3 K. & J. 289. 
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(c.) Out of lands subject to a mortgage, to the 
extent to which the mortgagee may have disappointed 
them by resorting first to the personal estate (z). 


But pecuniary legatees have no right to marshal 
against lands comprised in a residuary devise any more 
than against specific legatees and devisees (y), unless 
such residuary devise should be charged with the pay- 
ment of debts. 


Bpecific lege- In this view of the law, specific legatees and de- 


tecsandde-  visees (including residuary devisees) have the right, if 
called on to pay any debts of their testator, to have 
the whole of his other property, real or personal, mar- 
shalled in their favour, so as to throw the debts as far 
as possible on the other assets, which are antecedently 
liable. 

Contribute A specific devisee (including a residuary devisee) 

eppoonedy and a specific legatee contribute pro vatd to satisfy the 


debts of the testator, which the property antecedently 
liable has failed to satisfy, for the testator’s intention 
of bounty is equal in all these cases (2). 


If specific de- If, however, the subject of any specific devise (includ- 
visee or legatee . : ; . , agian: 

take subject to NZ &@ residuary devise) or specific bequest is liable to 
orcad any particular burden of its own, the devisee or legatee 


the othersof must bear it alone, and cannot call the other specific 
the same class 


to contribute, legatecs or the other devisees to his aid. Thus, the 
devisee of land bought by the testator but not paid 


(x) Johnson v. Child, 4 Hare, 87; and see Lutkins v. Leigh, Cas. t. 
Talb. 53 (where the creditora were mortgagees); and Lord Liford v., 
Powys- Neck, L. R. 1 Eq. 347 (where the crediturs were unpaid vendors) ; 
and compare Hythe v. Henniker, 2 My. & K. 635. 

(y} Lanegidd v. Iggulden, L. R. 10 Ch. App. 136, showing the true 
general application of the decision in Henasman v. Fryer, L. R. 3 Ch. 


App. 420. 
(z) Tombs v. Rock, 2 Coll. 490, as explained in Lancefeld v. Iggulden, 
supra, 
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for, cannot call on the other devisees or on the specific 
degatees to pay a proportion of the purchase-money 
to which his land is subject by reason of the vendor's 
lien, although prior to 30 & 31 Vict. c. 69, he might 
have claimed to have his land exonerated at the ex- 
pense of every one else taking property antecedently 
diable (a). Also, when a specific (including a residuary) 
devise is charged with any legacies (say, with portions 
for the younger children of the testator), the devisee 
indeed is liable for the debts in his proper order in the 
list; but the legatces or portionists do not contribute 
with him (0). 


There is yet another case in which equity, out of Marshalling 
regard to the testator’s intention, marshals assets in between legs 
favour of legatees. This case, iar ever, does not de- ee lega- 


pend on the same principle as those we have already charged on 
mentioned ; it does not arise in consequence of the ™ 
disturbing action of any creditor who has taken or (in 
effect.) taken sume part of the assets out of their usual 
order, but simply from the presumption that when a 
testator leaves legacies, he wishes that if possible they 
should all be paid. ‘To understand this branch of the 
subject, the reader must bear in mind that even to the 
present day legacies are not payable out of real estate 
directly, UNLESS the testator has charged his real estate 
with their payment, there never having been any statute 
passed to do for legacies what the statute 3 & 4 Will. 
IV.c. 104, has done for simple contract debts. If, 
therefore, a testator should leave certain legacies pay- 
able only out of his personal estate, and certain others 
which he has charged on his real estate, in aid of his 
personalty, and the personalty should not be sufficient 
to pay the whole, equity will marshal these legacies, 80 


(a) Emuss v. Smith, 2 De G, & Sm. 722; and see also the caves Ci 
on p. 342, footnote (z). 
Saunders-Daries v. Saunders- Davies, 34 Ch. Div. 482, following 
v. Boulton, 29 Beav. 41. 
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as to throw those charged on the real estate entirely 
on that estate, in order to leave more of the personalty 
applicable to the payment of the other legacies (c). 


Legacies, when §=6ss Tt, becomes important to inquire what amounts to a 
deemed to be P q 


charged on 
real estate. 


charge of legacies on the real estate. And, firstly, it 
may be stated that the intention to create such a 
charge is not so readily presumed, as we have seen 
that a charge for the payment of debts is presumed ; 
the intention to charge legacies on realty must be 
manifest (d). And, secondly, the rule is well estab- 
lished that (in the absence of an express charge) an 
implied charge of the legacies on the real estate arises, 
if after a gift of legacies (not indicating the source of 
payment) the testator gives ‘‘all the rest and residue 
of his real and personal estate” to specified persons ; 
for the word “ residue” is considered to mean that out of 
which something given before has been taken, and the 
result is to make the residue a mixed fund and to 
charge the legacies proportionately and rateably upon 
the mixed fund (¢); and this implied charge would, 
semble, also arise where the will directs that any legacies 
which fail shall fall into the residue (7); and in fact, 
in the words of Bacon, V.C. (9), if the matter were 
ves integra, one would entertain no doubt that in such 
cases the legacies were charged on the mixed residue 
in all cases, because otherwise it would be imputing 
to the testator an absurdity,—a mockery even,—to. 
consider that he had given the legatees legacies not 
charged upon his real estate, when he knew there 
would be no personal estate to pay them. 





(ce) Bonner v. Bonner, 13 Ves, 379; Scales v. Collins, 9 Hure, 656; 
Was, Real Asects, 115. 

(d) Bench v. Biles, 4 Madd. 188. 

(e) vag ihe v. Dunn, L. R.17 Eq. 405, following Greville 
Browne, 7 Ho. Lo. Ca. 689; and see /n re xe, B vy 
3 Ch. Div. 630; Broadbent v. Barrow, 31 Ch. Div. 113. 

v4 Bray v. Stevens, 12 Ch. Div. 162, distinguishing Castle v. 
L. R. 16 530 


supra, 
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But where the charge of a legacy upon real estate W 
fails to affect it, in consequence of an event happen- 
ing subsequently to the death of the testator, as the 
death of the legatee before the time of payment, »sifit 
: NOt 80 Wares 
the court will not marshal assets so as to turn such sone to be 
legacy upon the personal estate, in which case it MMs imer 
would be vested and transmissible, whereas as against 
the real estate, it would in the general case sink by the 


death of the legatee (h). 


Assets are never marshalled in favour of legacies Assets not 
given to charities, upon the ground that a court of hela ak = 
equity is not warranted in setting up a rule of equity Sharities. 
contrary to the common rules of the court merely to 
support a bequest which is contrary to law. If, there- 
fore, a testator should bequeath to a charity a legacy 
payable out of the produce of his real and personal 
estate (2), or a simple legacy without expressly charging 
it on that part of his personal estate which he may 
lawfully bequeath to charitable uses, the legacy will 
fail by law in the propurtion which the real estate 
and personalty in the one case, or such personalty in 
the other, may bear to the whole fund out of which 
the legacy was made payable (7); or, as Lord Cotten- 
ham has expressed himself in Williams v. Kershav (1), 

“The rule of the court adopted in all such cases 1s, to 
“appropriate the fund as if no legal objection existed 
‘Cas to applying any part of it to the charity legacies, 
“then holding so much of the charity legacies to fail 
“as would in that way be to be paid out of the pro- 
“hibited fund.” But when it is said that the court 


(hk) Prowse v. Alingdon, 1 Atk. 482; Pearce v. Loman, 3 Ves. 135. 
But see Henty v. Wrey, 19 Ch. Div. 492, and on app. 21 Ch. Div. 332, 
as to legacies charged on land sometimes not sinking in such a case. 

(i) Currte v. Pye, 17 Ves. 462. 

(k) Robinson v. Geldard, 3 Mac. & G. 735; Fourdrin v. Gowdey, 3 
My. & K. 397; Johnson v. Lord Harrowby, Jobus. 425; Hobson v. 
Blackburn, 1 Keen, 273. 

(1) 1 Keen, 275 ».; and see Blann y. Bell, 7 Ch. Div. 382; Kilford 
v. Blaney, 31 Ch. Div. 56; Ashworth v. Munn, 34 Ch. Div. 391. 
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Unless by will not marshal legacies in favour of charities, it is 
virtue of ex- 


press direc. meant that the court will not do so when the will is 


ita silent; because if (as is usually the case) the will 
expressly directs that the legacies shall be marshalled 
in favour of the charities, then the court is ready 
to carry out that direction, and it does so with a 
liberal hand (7m). 
ae When ao testator gives and devises the residue of 
authorised to his estate, both real and personal, to his trustees (whom 
perf he also appoints his executors) upon trust thereout in 
ale ie the first place to pay certain specified sums to specified 
under dis- = persons, and as to the residue thereof, or such part 
oma or parts thereof as might lawfully be appropriated for 
executors. 


the purpose, for such one or more charities, and in 
such proportions, as the trustees in their uncontrolled 
discretion may think fit, the trustees are entitled to 
appropriate the surplus (even the proceeds of the real 
estate sold) to charities duly authorised to take land 
by devise (2). 


(m) Miles vy. Harrison, L. R.g Ch. App. 316; and see Wuls v. Bourne, 
L. R. 16 Eq. 487; Att.-Gen. v. Lord Mountmorris, 1 Dick. 379; Luck- 
craft v. Pridham, W. N. 1879, p. 94; Collins v. Coleman, W. N. 1884, 
p. 104; Ravenscroft v. Workman, 37 Ch. Div. 637; and disting. 
Beaumont v. Oliveira, LR. 4 Ch. App. 309. 

in) Broadbent v. Barrow, 31 Ch. Div. 113. 
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CHAPTER XVI. 
MORTGAGES, 


A LEGAL mortgage may be defined to be a debt secured Definition of 
on lands or other property; the Jegal ownership is ee 
vested in the creditor, the equitable ownership, or 

effective actual ownership, remains in the debtor. 


Usually all kinds of property are mortyageable, What pro- 
hereditaments whether corporeal or incorporeal, and hioriaecesile 
personal estates whether in possession or in action, 
and whether the estate or interest therein be for # limited 
life or be the absolute interest, and whether it be af abject 
vested or expectant («) or contingent estate or interest. (¢ 
There are, nevertheless, some species of property which 
are not mortgageable; ¢.g., by the statute 13 Eliz. c. 

20, the profits of an ecclesiastical benefice are not 
capable of being charged either directly (/) or in- 
directly (c); and this rule extends to pew-rents (d) ; 
‘ but (subject to certain restrictions) these benefices may 
be charged to the extent of two years of the clear 
income for building, rebuilding, or repairing the rectory 
house or vicarage (e). Again, we have seen that the 


assignment of certain classes of property (¢.g. half pay) 


(a) In re Clarke, Coombe v. Carter, 35 Ch. Div. 109; 36 Ch. 348. 

(6) 13 Eliz. c. 20, repealed by 43 Geo, IH. c. 84, and revived by the 
effect of 57 Geo. III. c. 99. The statute does not apply to annsiitics 
granted to a retiring incumbent under 23 & 24 Vict. c. 142; see M' Bean 
v. Deane, 30 Ch. Div. §20. 

(ec) Hawkins v. Gathercole, 1 Jur. N. 8. 481; and 1 & 2 Vict, ¢. 110, 


&. 13. 
(d) Ex parte Arrowsmith, In re Leveson, 8 Ch. Div. 96. 
(e) 17 boo. IIL c. 53 (Gilbert’s Act), 8. 6; and see the Glebe Lands 
Act, 1888 (51 & 52 Vict. c. 20), 
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is void on the ground of public policy, and a mortgage 
on such properties would be equally void (/); but they 
may be got at (and the profits of a benefice may also 
be got at) under the Bankruptcy Act, 1883, subject to 
leaving enough to satisfy the requirements of the living 
or other the demands of public policy. Again, property 
is sometimes given for an estate or interest expressly 
made defeasible on an attempt to mortgage same; and 
of course such property is not mortgageable (7). The 
separate property of a married woman, which she is 
restrained from anticipating, and the estates of infants 
and lunatics, are not mortgageable, except with the aid 
of the court. Also, in the case of public companies 
incorporated under statute, the properties of the com- 
pany may be of such a character as that they are 
mortgageable, and yet if the company has no power to 
borrow, or only a limited power to do so, any mortgage 
or (as the case may be) any mortgage in excess of the 
limited power would be void as being ultra vires (kh); 
and this rule is equally applicable where the company 
has no private Act, but is merely incorporated under 
the provisions of the Companies’ Acts, 1862-1881 (%). 
And even where a company has the power to borrow, 
and mortgages its “undertaking ” (A), the mortgage 
extends not to the thing itself, but to the produce or 
profits thereof, at least in the case of a public com-, 
pany, such as a railway (/); and apparently “ future 
calls” cannot be mortgaged, but only calls already 
made (m); also, a power in Turnpike Road Trustees to 





(f) L'kstrange v. L’ strange, 13 Beav. 281. 
L& ea d. pointe v. Hawke, 2 East. 480; Montefiore v. Behrens, 
1 BQ 
(A) Wend = River Dee Ca, 10 App. Ca. 6 Ch. Div. 674; 
: Ch. Div. $34. " Pp. 3543 3 


‘) oe v. River Dee Co., supra; Ashbury Co. v. Riche, L. RB. 


w “Gardner v. London, Chatham, and Dover Railway Company, L. R. 

pp. 207. 

o resin Case, supra; and see Ja re Panama, de. Mail Co., L. R. 
§ PP. 3 

(m ee eae J. & 8 407; In re Sankey Brooke Co., L. 
R. 10 Eg. 381. 
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mortgage the undertaking and tolls of the road, does 
not extend to mortgage the toll-houses or gates on the 
road (x); and generally, it may be said that in taking 
securities from companies (whether public or private) 
the utmost vigilance must be used to see, firstly, that 
the company can borrow; secondly, that it is not ex- 
ceeding its borrowing powers, or borrowing for pur- 
poses other than those authorised; and, thirdly, what 
property of the company it can validly charge, and 
what is the effect of the charge (c). 
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By the old common law, the ordinary mortgage, Mortgage at 


or mortuum radi, as it was called, was strictly an 


estate upon condition ; that is, a feoffment of the land el 


was made to the creditor, with a condition either 
in the deed of feoffment itself, or in a deed of de- 
feasance executed at the same time, by which it was 
provided that on payment by the mortgagor or feuffor 
of a given sum at the time and place certain, it should 
be lawful for him to re-enter. Immediately on the 
livery made, the mortyayee or feoffee became the legal 
owner of the land, and in him the legal estate instantly 


common law, 


vested, subject to the condition. If the condition was Forfeiture at 


of the lands as of his old estate. If the condition 
was broken, the feoffee’s estate became absolute and 
indefeasible, and all the legal consequences followed, 
as though he had heen absolute unconditional owner 
from the time of the feoffment (p). The legal right 
of redemption was lost for ever if the debt was not 
repaid on the very day; for by the common law 
time was of the essence of the contract; and the day 
having once passed, the estate was forfeited. 


Happily, a jurisdiction arose under which the harsh- 





(n) Doe d. Myatt v. St. Helen's Railway coments? 2 Q. B. 365. 
(0) Ex parte Watson, 21 Q. B. D. 301. 
Coote 


: : , aw on condi- 
performed, the feoffor re-entered, and was in possession 4; 
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ness of the old common law in this respect was softened 
without any actual interference with its principles, and 
a system was established at once consistent with the 
security of the creditor and with a due regard for 
the interests of the debtor (7). The courts of equity, 
borrowing from the doctrines of the civil law, did not 
indeed attempt to alter the legal effect of the forfeiture 
at common law; but leaving the forfeiture to its legal 
consequences, they operated on the conscience of the 
mortgagee, and acting in personam and not in rem, 
they declared it unreasonable that he should retain as 
owner for his own benefit what was intended as a mere 
security; and they adjudged that a breach of the condi- 
tion was in the nature of a penalty which ought to be 
relieved against, and that the mortgagor, although he 
had lost his “ legal right to redeem,” nevertheless still 
had ‘an equity to redeem,” on payment. within a reason- 
able time, of principal, interest, and costs, notwith- 
standing the forfeiture at law. Against the introduc- 
tion of this novelty the common law judges at first 
strenuously opposed themselves, and though ultimately 
defeated by the increasing power of equity, they never- 
theless, in their own courts, still adhered to the rigid 
doctrine of forfeiture, and in the result the law relating 
to mortgages fell almost entirely within the jurisdiction 
of equity (7). 


No sooner, however, was this equitable principle 
established, than the cupidity of creditors induced them 


-, to attempt its evasion, and it was a bold (but a neces- 


sary) decision of equity that the maxim of law, modus 
et conventio vincunt legem, was inapplicable—that the 
debtor could not, even by the most solemn engage- 
ments entered into af the time of the loan, preclude 
himself from his equitable right to redeem. The courts, 


Coote, 9. 
(r) Coote, 10, 
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looking always at the intent rather than at the form 
of things, disregarded all the defences by which the 
creditor surrounded himself, and laid down as a plain 
and invariable rule (s), that it was inequitable that 
the creditor should obtain a collateral or additional 
advantage through the necessities of his debtor, beyond 
the payment of principal, interest, and costs (/), and 
they established as a principle not to be departed from, 
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that “once a mortgage always a mortgage ;” that an “Once a 


estate could not at one time be a mortgage and at 


mortgage al- 


ways a mort- 


another time cease to be so by one end the same deed : 5°86 


and that whatever clause or covenant there might be 
in a conyevance, vet, if upon the whole it appeared to 
have been the intention of the parties that such con- 
veyance should only be a mortgage, or should only pass 
an estate redeemable, a court of equity would always 
construe it so (1). 


These rules, however, did not prevent a mortgagee 
agreeing with the mortgagor for a preference or right 
of pre-emption in case of a sale (7); and any other 
agreements between mortgagor and mortgagee (provided 
they did not exclude the equity of redemption) were 
and are good, v.q., an agreement not to callin the prin- 
cipal moneys so long as the interest is paid (.°). 


Also, the rule regarding mortgayes must be distin- 
guished froin the rule governing a class of cases where 
there is ab initio an absolute bond fide sale and con- 
veyance with a collateral agreement for re-purchase by 
the mortgayor on payment of the purchase-money within 
& stipulated time (y); and such collateral agreement 





(s) Bonham v. Newcombe, 2 Vent. 364; Howard v. Harris, 1 Vern. 19. 

(t) Chambers v. Goldwin, 9 Vea. 254; Leith v. Irvine, 1 My. & K. 
277; Broad v. Sdfe, 11 W. R. 1036, 

(u) Coote, 113 Jennings v. Ward, 2 Vern. 520. 

(v) Orby v. Trigg, 9 Mud. 2; Cookson v. Cookson, 8 Sim. 529. 

(x) Keene v. Biscoe, § Ch. Div, 201. 

(y) Alderson v. White, 2-De G. & J. 97; Birmingham Canal Co, v. 
Cartwright, 11 Ch. Div. 421. 


Right of pre- 
emption in 
mortgagee. 


Conveyance 
with option of 
re-purchase 

in mortgagor. 
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may be either introduced into the agreement for sale 
at the time, or may be made at a subsequent period. 
Whether a given transaction is a mortgage properly so 
called, or is a sale with an option of re-purchase, de- 
pends on the special circumstances of each case; and 
parol evidence will always be admitted to show that 
what appears on the face of the deed to be an absolute 
conveyance was intended to be a conveyance by way 
of mortgage only (z); ¢.g., if the money paid would be 
grossly inadequate as the price for the absolute pur- 
chase of the estate ; or if the grantee was not let into 
immediate possession of the estate; or if he accounted 
for the rents to the grantor, and only retained an 
amount equivalent to his interest (¢). And the differ- 
ence between a transaction by way of sale with a right 
of re-purchase and a mortgave is very important with 
reference to the consequences of each; for whereas in 
a mortvaye, even after forfeiture at law, the mortgagor 
has his right of redemption in equity, yet in the case 
of a sale with a right of re-purchase, the time limited 
must be exactly observed, and there is no principle on 
which the court of equity can in the latter case relieve, 
if the time is not exactly observed (0). And there is 
also this further important difference, viz., that in the 
case of a sale, with an option to re-purchase, if the 
purchaser die seised, and then the right to re-purchase 
1s exercised, the money goes to his real representative, 
and not, as in case of a mortgage, to his personal 
representatives (c). 


There used also to be several other species of 


(2) Maswell v. Montacute, Prec, Ch. 526; Barnhart v. u... wane 
9 Moo. P. C. C. 18; Douglas v. Calverwell, 3 Giff. 251. 

(a) Powell on Mortgages, by Coventry, 125 4; Brooke v. & 
K. & J. 608, 2 De G. & Jo. 62; Williams v. Owen, § My. & Cr. 303. 

(b) Barrell v. Sabine, 1 Vern. 268. 

(ce) Thornbrough v. Baker, 2 L. C. 1046; St John v. Wareham, cited 
sSwene net? and wee the case of Drant v. Vanee, 1 Y. & Co. CC. 
5 . 
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securities for money, which did not take the form of 
an ordinary mortgage. Thus,— 


1. The vivum vadium, in which the owner of ant. Pir 
estate, in consideration of money lent, conveyed it to sit 
the lender, with a condition that as soon as he, the himedlf 
lender, had repaid himself out of the rents and pro- profits. 
fits of the land the principal and interest of the loan, 
the debtor might re-enter. This was called a rivum 
vadium, because as the security itself worked off the 
debt, it might be deemed to possess a sort of vitality. 


It seems now to have entirely ceased (:’). 


2. The mortuum radium, which, according to Glane 2, _ 
ville (c), was a feoffment to the creditor and his heirs, eae iat 
to be held by him until his debtor paid him a given pice with 
sum, and until which time he received the rents with- out account. 
out arcount, so that the security in this case did not of 
itself work off the debt, but wa¢ in a manner dead. 
However, in this form of mortgage, as in the vieum 
vadium, the estate was never lost (f), but remained Estate never 

. * . . Ost. 

redeemable upon satisfaction of the principal at any 
time, however distant. 


3. The Welsh mortyaye, which closely resembled the 3 Welsh mort- 
mortuum vadium, in that the rents and profits were °6* 
received by the mortgagee as an equivalent for his 
interest, and the principal remained undiminished (q). 

In a Welsh mortgage, there was no contract express or Mortgagor 
implied between the parties for the repayment of the a koa 
debt at a given time; and though the mortgagee could 

not foreclose or sue for the money, the mortgagor or 

his heirs might redeem at any time (X). 


(d) Coote, 4. 

(e) Lib. 10, ¢. 6. 

(f) Coote, 5. 

(g) Coote, 4. 

(4) Howell v, Price, Prec. Ch. 423, 477; and see 1 Ves. Sr. 405. 
Z 
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In the modern form of mortgage, when the mort- 
gagee is in possession, he is strictly accountable in equity 
for the rents and profits, and by means thereof he in 
effect works off the debt, as in the vivuwm vadiwm ; 
but differently from all these old forms of mortgage, 
the modern mortgage may from various causes (as we 
shall presently see) become irredeemable. 


In early times, it was said that an equity of redemp- 
tion was a mere right; but in Casborne v. Scarfe (2), 
Lord Hardwicke laid it down that this equity was an 

is now the accepted 
opinion; therefore, the person entitled to the equity of 
redemption, being considered in equity the real owner 
of the land, may exercise all acts of ownership over 
the encumbered land, subject only to the rights of the 
mortgavee; ¢y., the mortgagor may settle or devise, 
or even again mortgage, the land subject to the first 
mortyage (4). Also, the mortgaged estate in the course 
of its descent is governed by the general Jaw ; and if 
the land be of gavelkind tenure, the equity of redemp- 
tion will descend accordingly ; or if the tenure be in 


‘ borough-English, the youngest son will be entitled (/); 


Who may 
redeem. 


also, the equity of redemption in copyhold lands will 
descend according to the customary rules of descent. 


The equity of redemption being an estate in the land, 
all persons entitled to any estate or interest in that 
equity are entitled before foreclosure to come into a 
court of equity to redeem (m),—that is to say,— 


(a.) The heir (x), or (in the case of copyhold lands) 
the customary heir; 


(i) 2 L, C. 1035; 1 Atk. 603. 
k) Casborne v. Scarfe, 1 Atk. 603. 
(t) Coote, 26; Fawoett v. Lowther, 2 Vea. Sr. 301. 
(m) 2 Sp. 660-663. 
(n) Pym v. Bowreman, 3 Swanst. 241 2. 
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(b.) The devisee (0) ; 

(c.) A tenant for life, a remainderman, a rever- 
sioner, a dowress, a jointress, a tenant by the cur- 
tesy (p); 

(@.) An assignee or grantee (i.«., a purchaser) (49), 
including a lessee (7); 

(e.) A subsequent mortgagee (sx); 

(f.) A judgment-creditor even (¢) ; 

(y.) The crown, or the lord, on a forfeiture (w); and 

(4.) A volunteer, although claiming under a deed 
fraudulent and void under 27 Eliz. c. 4 (1). 


Every person who has a right to redeem the mort- Bucosasive re- 
‘ - emptions,—~ 
gage may redeem any prior incumbrancer on payment orlee of, nnd 


of principal, interest, and costs (2) due to him, and ciple 
which aggregate amount 1s commonly called “ the ing. 


price of redemption ;” the redeeming party being also 
liable to be redeemed by those below him, who are all 
liable successively to be redeemed by the mortgagor (y) ; 
and the rule or practice in a bill or action of fore- 
closure is to offer to redeem all incumbrancers prior 
in date to the plaintiff, and to claim to foreclose (if 
necessary) all incumbrancers posterior in date to the 
plaintiff, unless these latter, or some or one of them, 
should redeem the plaintiff (z). This rule is familiarly 


(0) Lewis v. Nangle, 2 Ves. Sr. 431. 

(p) 2 L. C. 1078. 

(q) Anon, 3 Atk. 314. 

(r) Tarn v. Turner, 39 Ch. Div. 456. 

(8) Fell v. Brown, 2 Bro, C. C. 278. 

(t) Stonehewer v. Thompson, 2 Atk. 440; Beckett v. Buckley, L. R. 
17 Eq. 435; Anglo-Italian Bank y. Davies, 9 Ch. Div. 275; Bryant v. 
Bull, 10 Ub. Div. 153. 

(u) Lovel's Case, 1 Eden, 210; Downe v. Morris, 3 Hare, 394. 

(v) Rand v. Cartwright, 1 Cin. Ca. 59. 

(x) Ex parte Carr, in re Hofmann, 11 Ch. Div. 62; Sheffield v. Eden, 
10 Ch. Div. 291; and see also Rees v. Metropolitan Board of Works, 
14 Ch. Div. 372; In re Wade & Thomas, 17 Ch. Div. 348; Alton v. 
Curteis, 19 Ch. Div. 49. 

(y) 2 Sp. 665. : : 

A Beevor v. Lack, L. BR. 4 Eq. 537; Bradley v. Riches, 9 Ch. Div. 
1 
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expressed in the phrase, “Redeem up, foreclose down.” 
In quite recent times, the practice has been to give 
only one time for redemption to all the puisne mort- 
gagees, including the mortgagor (a), and not (as 
formerly) successive times to each; but apparently 
the true rule may be stated thus, namely, (1) That 
if the defendants (the puisne incumbrancers and the 
mortgagor) all make default, either in appearing to 
the writ or in pleading to the statement of claim, and 
the action accordingly comes on as a motion for judg- 
ment, then as a general rule, one time only is given 
for redemption (); but (1a) even in such a case, if 
the defendants or any of the mortgagee, defendants 
appear on the motion for judgment and request suc- 
cessive periods for redemption, then as a general rule 
successive periods are given (c); but (1b) even then 
successive periods will not be given if the priority as 
between the defendant mortgagees is disputed inter se, 
and this dispute in no way affects the plaintiff (cd). 
But (2) if the defendants all duly appear and defend, 
and the plaintiff cannot have judgment on motion for 
judginent or as on admissions, but is himself mixed 
up In the questions raised between the defendants, 
then the old rule of giving successive periods for 
redemption would be observed in all cases. The 
arrears of interest recoverable upon a redemption 
or foreclosure are usually six years only (¢), but are 
occasionally the entire arrears (/); and when the 
order directs the mortgagee to add his costs of action 


(a) G.C.& D. Co. v. Glegg, 22 Ch. Div. 549; Smith v. Olding, 25 Ch. 
Div. 462; and sew Bartlett v. Rees, L. R. 12 Eq. 395; and Mutual Life 
v. Longley, 26 Ch. Div. 686; 32 Ch. Div. 460. 

sab. Smith v. Olding, 25 Ch. Div. 462; Platt v. Mendel, 27 Ch. Div, 

Doble v. ears § 28 Ch. Div. 664. 


“(eB Platt v. Mendel, suprn and eve Mutual Life v. Longley, 26 Ch, 


MB pads es a Div. 4 
ser elt v. Rees Lo it 12 Eq. 395; Platt v. Mendel, supra. 
3 & 4 Will, 1V. c. 27, 
(f) Smith v. Hill, 9 Ch. Div. 1433 aud see Marehfidd v. 
34 Ch. Div. 721, following Admunds v. Waugh, L. Rt Eq. 418, 
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to his security, such costs when taxed (but only as 

from the date of the taxing-master’s certificate) carry Interest on 
interest at 4 per cent. per annum (g). An auctioneer- °"™ 
mortgagee may be entitled to add to the “price of 
redemption ” his commission, that not being a secret 

profit (A). Also, one of several co-mortgagees can sue 

the mortgagor for redemption, making the other mort- 

gagees co-defendants when they refuse to be co-plain- 

tiffs (¢). Should the mortgagee threaten foreclosure, Right to 
and the mortgagor not wish to redeem, then he may compels 


transfer, 
require the mortgagee (not being or having been in arhieg of 


possession) to transfer the debt and the estate to any aia 
nominee of the mortgagor, on receiving from such 
nominee “the price of redemption” as above defined 

(4); and where there are successive mortgages, this 

right to compel a transfer belongs to each puisne 
incumbrancer as well as to the mortzagor, the incum- 

brancer having precedence of the mortgagor and the 
Incumbrancers infer se having precedence according 

to their priorities (/). The fact of an intermediate 
incumbrance used to prevent the mortgagor from re- 

quiring this transfer (m), but that fact does not now 

have that effect so long as the mesne mortgagee does 

not himself exercise the right to compel the trans- 

fer (n). Where the hereditaments comprised in the Where the 
mortgage are settled (subject thereto) on A. for life, jp 

with remainder to another or others in fee-simple, of settled. 
course A. would be entitled to require the transfer, 

due provision being made for the protection of the re- 
mainderman ; but if there is interest in arrear which 

A. as tenant-for-life ought to have kept down, then, 


(9) Eardley v. Knight, 41 Ch. Div. 537. 
ue Miller v. Beal, W. N. 1879, p. 36; and see Glegg's Casc, 22 Ch. 
iv. 549. 
(i) Luke v. South Kensington Hotel Co., 7 Ch. Div. 739; 11 Ch. Div. 
121. 
(zk) Conveyancing Act, 1881, a. 15. 
({) Conveyancing Act, 1882, s. 12. 
(ms) Teevan v. Smith, 20 Ch. Div. 724. 
(nm) Conveyancing Act, 1882, s. 12. 
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», A. cannot compel the transfer if the remainder- 
man objects, or so as to entitle A. himself to any 
further respite from the payment of the interest in 
arrear and growing due (0). 


A person cannot redeem before the time appointed 
in the mortgage deed, although he tenders to the mort- 
gagee both the principal and the interest due up to 
that time (7); and if the mortgagee should, as a matter 
of indulgence, consent at the request of the mortgagor 
to accept payment before the legal period of redemp- 
tion, he is entitled to the full amount of interest up 
to that time. So, likewise, if after the legal period of 
redemption is passed, the mortgagor should wish to 
pay off the mortgage, he must give to the mortgagee 
six calendar months’ previous notice in writing of his 
inteution so to do, and must then punctually pay or 
tender the money at the expiration of the notice (4); 
for if the money should not be then ready to be paid, 
the mortgagee will be entitled to fresh notice; as it is 
only reasonable that he should have time afforded him 
to look out for a fresh security for his money ; but if 
the mortgagee should himself commence an action to 
recover his debt, he is not entitled to six months’ 
notice or to interest in lieu thereof (7). 


Previous to the Statute of Limitations, 3 & 4 Will. 
IV. c. 27, the rule in equity that was applicable to 
mortgagors proceeding against their mortgagees was, 
as stated by Lord Hardwicke, analogous to the old 
Statute of Limitations, 21 Jac I. c« 19, viz., “that 
“after twenty years’ adverse possession by the mort- 
“gages he should not be disturbed” (s). Where, 


(0) Alderson v. Elgey, 26 Ch. Div. 567. 

(p) Brown v. Cole, 14 Sim. 427. 

(g) SAarpneli v. Blake, 2 Eq. Ca. Ab. 603. 

In ve Alcock, Prescott v. Phipps, 23 Ch. Div. 372. 
#) dnon, 3 Atk. 313. 
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however, the mortgagor was prevented from asserting 
his claim by reason of certain impediments mentioned 
as exceptions in the statute 21 Jac. I. c. 16, viz, 
imprisonment, infancy, coverture, &c., in all such 
eases, by analogy to the statute, equity allowed ten 
years after the removal of the impediment (/). Also, 
an acknowledyment, given by the mortzagee, before 
the Statute of Limitations had fully run, of the exist- 
ence of the equity of redemption, would have taken 
the case out of the statute (w). 


The law on this subject was regulated, until the Preset law,— 
Ist January 1879, hy the statute 3 & 4 Will. TV. ¢. aides WAS 
27,8. 28, as explained by 7 Will IV. and 1 Viet. c. eee ae AL 
28, by which it was enacted, that whenever a mort- 1 Viet. ¢. a8, 
gagee had obtained possession of the land comprised 
in his mortgage, the mortgagor should not bring a 
suit to redeem the mortgage but within twenty yvars 
(with or without ten years more for disability) next 
after the time when the mortgazee obtained pos- 
session, or next after any written acknowledument of 
the title of the mortgagor, or of his right or equity of 
redemption, should have been given to him or his agent, 
signed by the mortgagee (r); and under the Real 
Property Limitations Act, 1874 (7), 8. 7, the period of 37 be 38 Vict. 
twenty years is now twelve years, and no further time ~" 
is allowed for any disability (y), but otherwise the law 
is as it was under the previous statutes of limitation ; 
eg., Where the mortgage is of a remainder or reversion 
in land, it is only as from the time that the remainder 


(t) Beckford v. Wade, 17 Vea. 99. 

(u) Smart v. Hunt, 4 Ves. 478 n.; and see Marwick v. Hardingham, 
15 Ch, Div. 339. ; 

(v) Batchelor v. Middleton, 6 Hare, 75; Lucas v. Dennison, 13 Sim. 
584; Stansfield v. Hobson, 16 Beav. 236; Thompson v. Bovyer, 11 
R. 975; Hickmana v. U'peall, 2 Ch. Diy. 617 ; and on appeal, 4 Ch. 


¥. 144. 

(z) 37 & 38 Vict. c. 57. 

(y) Kinsman v. Rouse, 17 Ch. Div. 104; Forster v. Patterson, 17 Ch. 
Div. 132; and compare Pugh v. Heath, 7 App. Ca. 235; and Sands to 
Thompeon, 22 Ch. Viv. 614. 
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or reversion falls inte possession that the twelve years 
for bringing an action of foreclosure begin to run (2); 
also, where and so long as the mortgagor and the 
mortgagee are one and the same person (which occa- 
sionally happens), the time does not begin to run at 
all (4). But it has recently been decided, that the 
Remedy on mortgagee’s remedy on the covenant contained in his 
bond or ___ mortgage deed (8), or on a bond collateral thereto (c), 
time for. is now barred after twelve years, although the time in 
general for suing on a covenant or bond remains as 
heretofore twenty years (7). It is to he observed 
that the statutes of limitation in relation to land bar 
and extinguish the title, and not merely the action or 
remedy of the dispossessed person (r); although in 
relation to personal property their effect is to merely 
bar the remedy without extinguishing the right. Also, 
What pay. it should be observed, that the right of foreclosure in 
aapelaeta the mortgavee is not kept alive by the payment to 
and what not. him of rent by a tenant without the knowledge or 
subsequent adoption of the mortgagor (7); nor hy the 
payment to him of what purports to be the accruing 
interest on the mortgage debt, when made by any one 
other than the mortgagor himself or a person acting 
with the mortgagor’s authority in that behalf (7). But 
of course the payment of interest by the tenant for 
life keeps alive the debt as against the remainder- 
man (7). 


(z) Ffuyill v. Wilkinson, 38 Ch. Div. 480. 

(a) Yopham vy. Booth, 35 Ch. Div. 607, following Burrell v. Earl of 
Egremont, 7 Beav. 205. 

(b) Sutton v. Sutton, 22 Ch. Div. 511. 

(c) Fearnside v. Flint, 22 Ch. Div. 5793 disting. Lindsell v. Phillips, 
30 Ch. Div. 291. 

(d) Lindsell v. Phillips, supra. 

(e) Johnson v. Mounsey, 11 Ch. Div. 284. 
‘ if Pilgdioag v. dshberry, 18 Ch. Div. 229; reversed on appeal, 19 

iv. 539. 

(g) Ne tv. Smith, 29 Ch. Div. 882; 33 Ch. Div. 127; Lindeell 

v. ksh oe 30 Ch. Div. 291; disting. Adnam v. Sandwich (#arl), 2 


~D, 488. 
(a Hollispehcad v. Webster, 37 Ch. Div. 651, following Roddem v. 
Morley, 1 De G. & J. 1. 
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With whatever strictness the ancient common law Of the estate 
originally regarded the breach of the condition by the er = 
mortgagor, yet In modern times the doctrine of the 
court of equity recognising the mortgagor until fore- 
closure to be the actual owner of the land had been 
to a large extent imported into the common law by 
the Legislature; for by the statute 15 & 16 Vict. 15 & 16 Vict. 
ce. 76, 88. 219, 220, if, the mortgagor being in posses- ~ 
sion, an ejectinent was brought by the mortgagee, pro- 
vided no suit was pending in any court of equity for 
redemption or foreclosure, the payment of principal, 
interest, and costs would, except in certain cases, be 
deemed a satisfaction of the mortgage, and the mort- 
gacee was thereupon to discontinue his action. And Judicature 
now under the Judicature Act, 1873, “a mortgagor $% 73 3° 
“entitled for the time being to the possession or receipt © © 25, § 5. 
“of the rents and profits of any land, as to which 
“no notice of his intention to take possession, or to 
‘enter into the receipt of the rents and profits thereof, 

“shall have been given by the mortgagee, may sue for 

“such possession or for the recovery of such rents and 

“profits, or to prevent or recover damages in respect 

“of any trespass or other wrong relative thereto, in 

“his own name only, unless the cause of action arises 

“upon a lease or other contract made by him jointly 

“with any other person.” Also the mortgagor, while Mortgagor in 
Bios. . : possession not 

he is in possession, is not bound to account to the accountable 

mortzagee for the rents and profits arising or accruing 

while in possession, even although the security should 

prove insufficient (7); in fact, he is not the bailiff or 

agent of the mortgagee; nevertheless, on the mort- 

gagor’s death, different considerations may arise (/). 


Equity will, of course, when necessary, so restrain Mortneer 
the mortgagor's right of ownership as that his owner- from waste if 
ship may not operate to the detriment of the security. 


(3) Bx parte Wilson, 2 Ves. & Beav. 252. : 
(k) See and consider /n re Hyatt, Busses v. Hyatt, 38 Ch. Div. 609. 
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Hence on a bill filed (sci. upon a writ issued) by 

the mortgagee, the court will grant an injunction 

against the mortgagor’s waste, ¢.g., against the felling 

of timber by the mortgagor; but in order to grant 

the injunction in such a case, the court must first 

be satisfied that the security is insufficient (/). Also, 

Mortgagor equity will not interpose its authority to hinder the 

mortgagee after default from evicting the mortgagor 

from the possession, but will consider the latter as 

being for such purpose a mere tenant at will (m). 

Occasionally, the mortgagee makes a re-demise of the 

mortgaged premises to the mortgagor, but more usually 

the mortgagor simply expresses that he attorns and 

becomes tenant to the mortgagee at a specified rent (2). 

Further, the mortgagor could not make a valid lease 

Mortgagor = binding on the mortgagee, and if he attempted to 
could not make : 

lenses binding Make such a lease, the mortgagee miglt have ejected 

B’* his lessee without notice (0); and as a consequence 

of this rule, both mortgagor and mortgagee used to 

combine in making the lease, wherever at least (as 

in the case of mines) expense was to be incurred 

by the ‘lessee, or there was a reasonable probability 

of the mortgagee proceeding to eviction. Kut now, 

under the Conveyancing Act, 1881 (44 & 45 Vict. 

c. 41), 8. 18, the mortgagor while in possession may 

make a valid lease (as may also the mortgagee while 

in possession), provided the lease do not exceed twenty- 

one years for an agricultural or occupation lease, and 

ninety-nine years for a building (or repairing) lease ; 

and provided the lease otherwise complies with the 

requisites of the Act; and where the mortgagor is 

the leasing party, he is to deliver to the mortgagee 


(t) Farrané v. Lorel, 3 Atk. 723; Aing v. Smith, 2 Hare, 239; Russ 
v. Afills, 7 Gr. 145. 

(m) Cholmondelcy v. Clinton, 2 Mer. 359. 

(n) Ax parte Williams, 7 Ch. Div. 138; In re Stockton Iron Furnace 
Co., 10 Ch. Div. 335; Ax parte Jackaon, in re Bowes, 14 Ch. Div, 725 ; 
and see In re Kitchen, 16 Ch. Div. 226; Ex parte Voisey, in re Knight, 
a1 Ch. Div. 442; Ex parte /sherwood, in re Knight, 22 Ch. Div. 394. 

(c) Keech v. Hall, Doug. 22. , 


MORTGAGES, 


a counterpart of the lease; and in such a lease the 
concurrence of the mortgagee is in effect implied hy 
the statute (p); but these provisions do not extend 
to mining leases. 
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The mortgagee, by virtue of his mortgage, becomes Mortgages 


the legal owner of the land, and consequently entitled 


at law to immediate possession, or to the receipt of 
the rent if the land be in lease (v7). Also, where the 
mortgagee actually takes the possession, eg. by giving 
notice to the tenants to pay their rents to him and 
taking into his own hands the management of the 
estate, this is in the general case an assertion of his 
paramount title as mortgagee; and thereupon the 
mortgagor’s tenants, although for terms of yeas, being 
terms created subsequently to the mortyave, become 
tenants from year to year only to the mortgayce (7). 
The mortgagee, it seems, may enter into possession of 
part of the mortgaged property, without also entering 
into possession of the rest of the property (s). 


The mortgagee is entitled, out of the profits, to re- Reosiver of 


pay himself all the necessary expenses attending the 


collection of the rents (¢), and he may stipulate with 
the mortgagor fur the appointment of a receiver to be 
paid by the -mortgagor (u); and under the statute 23 
& 24 Vict. c. 145, a power to require the appointment 
of a receiver was made an incident in every mortgage 
of lands, unless the mortgage deed expressly excluded 
such power; and the Conveyancing Act, 1881, ss. 
19, 24, contains similar provisions. When a receiver 
is appointed, the tenants pay to him all rents accrued 
and unpaid, besides all accruing rents; and if the 


epee eer 


A eee, me - 








eee reeeeemnme  o ee mm ee aed aee 





(p) Municipal Permanent Building Society v. Smith, 22 Q. B. D. 79.; 
(q) Coote, 339. . 

(r) Corbett v. Plowden, 25 Ch. Div. 678, 

(s) Simmins v. Shirley, 6 Ch. Div. 173. 

(t) Godfrey v. Watson, 3 Atk. 518. 
* (u) Davis v. Dendy, 3 Mad. 170. 
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mortgagor is himself the occupying tenant, he pays 
to the receiver an occupation rent, accruing from the 
date of the demand therefor (v). But courts of equity, 
fearful of opening a door to fraud, have imposed this 
restriction on the mortgagee, that he shall not be 

Mortgagee permitted to make any charge on the estate for his 

ie virvl ver OWn personal trouble (x); nor appoint himself a 

sonal trouble. receiver of the estate, although under an express agree- 
ment with the mortgagor for that purpose (y); for he 
is entitled to no benefit beyond his principal, interest, 
and costs. 


West India With regard to mortgagees of West India estates, 

estates. is 48 
and whether they may charge commission, the result 
of the cases appears to be, that whilst the mortgagee 
is out of possession, he may stipulate for the consign- 
ment to himself of the produce, and charyze commission 
on the net produce as a compensation for his trouble (2); 
but that when he is in possession, he stands in precisely 
the same situation as a mortgagee in possession in 
England ; and consequently, if he chooses in such a case 
to be consignee himself, he has no commission (a). 


Stipulation for A stipulation that the mortgagee shall receive inte- 
lower rate of 


interest on Test at £4 per cent. if regularly paid, but £5 per cent. 
ment, + default is made, is good if “5 per cent: be reserved 
by the deed; and in the case of intcrest being so 
stipulated for, the higher and not the lower rate is 
taken upon redemption and foreclosure accounts (6) ; 
and also where the mortgagee is in possession (c). 
But if £4 per cent. only is reserved, a stipulation that 


__ Yorkshire Banking Co. v. Mullan, 35 Ch. Div. 125. 

(x) Godfrey v. Watson, 3 Atk. 518; and see Tillet v. Nixon, 25 Ch. 
Div. 238; Mason v. Westody, 32 Ch. Div. 206, 

(y) French v. Baron, 2 Atk. 120, 

(s) Faulkner v. Daniels, 3 Hare, 218. 

is) Leith v. Irving, 1 My. & K. 277; Coote, 343. 

b) Union Bank of London v. Ingram, 16 Ch. Div. 53; Staine v. 
Banks, 9 Jur, N. S. 1049. 

(e) Bright v. Campbell, 41 Ch. Div, 388. 
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£§ per cent. shall be paid if the interest be not 
regularly paid is in the nature of a penalty, against 
which the court will relieve (d). But the fines and Fines in 
penal payments contained in mortgages to buildings 
societies, being reasonable within the Building Society 

Acts, are recoverable in full (¢); and the premiums 
charged for loans are in the nature of principal moneys 
advanced (f); and the rules for the time being of the 
society appear to reculate the provisions of the mort- 

gave deed (9). 


It is the duty of the mortgagee in possession to. 

keep the premises in necessary repair. He will be Se oie: 
entitled to all his lawful expenses attending the re~ 77 Tena 
newal of leases, or incurred in maintaining the title reuts. 
(A). But a mortgagee is not bound to lay out money 
on the estate except for mecessary repairs, and that 
only to the amount of the surplus rents (/), nor can 
he, on the other hand, compel the mortgagor to advance 
money for the renewal of the leases without an express 
avreement between them to that effect (4). Dut if 
the mortgagee should pay any renewal fine or premium 
in order to obtain a renewal of the leasehold property 
in mortgage, that would be a necessary outlay, and he 
would be entitled as against the mortgagor coming to 
redeem him toinclude that payment with interest thereon 
in the “price of redemption ”—and this is upon the 
plainest principles of equity. 


(d) 2 Sp. 631; Tipton Green Colliery Co. v. Tipton Mout Colliery Co., 
7 Ch. Div. 192. 

(e) Parker v. Butcher, L. R. 3 Eq. 762; Ex parte Osborne, in re 
Goldsmith, L. R. 10 Ch. App. 41; Jn re N. & N. DP. Benefit Building 
Society, Smith's Cusc, 1 Ch, Div. 481; Provident Permanent Building 
Society v. Greenhill, 9 Ch. Div. 122; Protector Endowment Co. v. Grice, 
5 Q. B.D. §92. . 

(f) Harvey v. Municipal P. 1. Building Socicty, 26 Ch. Div. 273; 
Ex parte Bath, in re Phillips, 27 Ch. Div. 509. 

(9) Dewhurst v. Clarkson, 3 Ell. & Bl. 194; Rosenberg v. Northumber- 
land Building Society, 22 Q. B. D. 373 

(hk) Manlove v. Bale, 2 Vernon, 87 ; Godfrey v. Watson, 3 Atk. 518. 

(¢) Coote, 344. 

(k) Manlove v. Bale, 2 Vernon, 87; Godfrey v. Watson, 3 Atk. 518. 
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When the mortgagee is in possession, he is con- 
sidered in equity, in some measure, in the light of a 
trustee or bailiff for the mortgagor, and is accountable 
for the rents and profits of the land; and therefore, if, 
without the assent of the mortgagor, he assigns over the 
mortgage to another, he will be held liable to account for 
the profits received subsequently even to the assignment, 
on the principle that having turned the mortgagor out 
of possession, it is incumbent on him to take care in 
whose hands he places the estate (/). The consequence 
of this rule of equity is, that the mortgagor is usually 
asked, and may easily be compelled, to concur in the 
assignment, 


Also, it is to be observed, that the rule by which a 
mortgagee in possession remains liable to account even 
after his assignment of the mortgage, applies only when 
the assignment is his own voluntary act, and is not 
applicable when the assignment is by direction of the 
court in a redemption suit (m). Dut a mortgagee is 
not deemed to be a mortgavee in possession merely be- 
cause the mortgage-deed contains an attornment clause, 
so as to be accountable for the so-called rent reserved 
or mentioned in that clause (vn). And it should be 
further observed, that the mere fact that mortgagees 
are in the receipt of the rents and profits of the mort- 
gaged estate does not necessarily make them charge- 
able as mortgagees in possession; but they are mort- 
gagees in possession if they have taken out of the 
mortgagor's hands the power and duty of managing 
the estate and dealing with the tenants (0). 


Similarly, when there are successive mortgages, the 
first mortgagee, if in possession, is accountable to the 


(1) Coote, 303; National Bank of A. v. United Hand in Hand Co., 
4 App. Ca. 391. 

(m) Bickerton v. Walker, 31 Ch. Div. 151. 

(n) Stanley v. Grundy, 22 Ch. Div. 47 

(0) Noyes v. Pollock, 32 Ch. Div. 53. 
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second mortgagor of whose mortgage he has had notice ; when sue- 
and he will not be allowed any sums (on account of ae 
rents received) which after such notice he may have 
paid over to the mortgagor (p); secus, as to any such 
sums paid over hefore receiving such notice (p). And 
when a receiver has been appointed on behalf of the 
first mortgagee, the subsequent incumbrancers may 
apply to such receiver and obtain payment of their 
interest out of any surplus rents in his hands (); but if 
they make no such application, they are taken to rely 
for both their principal and their interest on their 
security against the lauds (vy). Where a second mort- 
cagee is in possession, he is accountable like any other 
mortgagee in possession, but not, as a general rule, 
to the first mortgagee for the back-rents received (7), 
unless the first mortgagee has given notice to the 
tenants to pay their rents to him (r). And when a 
receiver has been appointed on Jehalf of the seeond 
mortgagee, that appointment is always made subject to 
the rights of the prior incumbrancer (if any) who shall 
be in, or who shall enter into, possession of the mortgaged 
hereditaments; and in such a case, if the occupying 
tenant pays his back-rents or his accruing rents to the 
first mortgagee after notice from the latter so to do, he 
is not liable to pay the same rents over again to thie 
second mortgagee or to the receiver of the latter ‘s). 


But although the mortgagee is liable to account, he Mortgngee is 
is not obliged to account according to the actual value 
of the land, nor is he bound by any proof that the 


land is worth so much, unless it can be proved that he but for his 
. : wilful default 
made so much out of it, or might have done.so but for he inight bave 


his own wilful default, as if without cause he turned "*"e+ 


Berney v. Sewell, 1 Jac. & W. 647. 
ey Bertie v. Lord Abingdon, 3 Mer. 560. 
(r) Ex parte Wilson, 2 Ves. & B. 252; and see Law v. Glenn, L. 
2 Ch. App. 6 
(3) Daderkay vy. Read, 20 Q. B.D. 209, following Johneon v. Jones, 
9 A. & E. 800. 
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out a sufficient tenant who held it at so much rent, 


or refused to accept a tenant who would have given 
so much for it (¢); or if he makes a gross mistake 
(whereby the value of the security is damaged) in 
his exercise of his power of sale (x). This limited 
protection accorded to the mortgagee is so accorded to 
him because it is the laches of the mortgagor (or of his 
subsequent mortgagees) (v) that he lets the land lapse 
into the hands of the mortvagee by the non-payment 
of the money; therefore, except as above mentioned, 
when the mortgavee enters, he is only accountable for 
what he actually receives, and is not bound to take the 
trouble of making the most of another’s property (x); 
and above all, the mortgagee is not bound to work or 
to keep working, at a speculative profit, the minerals in 
the Jand mortgaged (y); and in case he does make any 
considerable outlay on the mortgaged premises, he is 
entitled to an inquiry whether such outlay has been 
beneficial (z) The same rule, limiting the account- 
ability of a mortgagee in possession, applies to the 
mortgagee selling under his power of sale («). For 
advantages of a purely collateral character derived by 
the mortgagee out of his possession of the mortgaged 
property, and which do not affect the mortgagor, the 
mortgagee is not accountable ()). 


In taking a mortgayee’s accounts, the rents are in 
general written off against interest ; aud if at the time 
the mortgagee takes possession, the interest on his 


(¢) Coote, 345; dnon, 1 Vern. 45; Simming v. Shirley, 6 Ch. Div. 
1733 a in Hu ghesa, 2 Ch. Div. 148; and consider Shepard v. Jones, 
a1 Ch. Div. 469; Taylor v. Mostyn, 33 Ch. Div. 226, 

(2) Tomlin v. ‘Luce, 41 Ch. Div. 573. 

(ve) Mainland v. Upjohn, 41 Ch. Div. 126, 

(x) Coote, 345. 

Rowe v. } ‘ood, 1 Jac, & Walk. 315. 
, Shepard v. Jones, at Ch. Div. 469. 
() Mayer v. Murray, 8 Ch. Div. 424; Bompas v. King, 33 Ch. Div. 


0) White v. City of London Brewery Co., 39 Ch. Div. 559. 
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principal money is not in arrear, and there is no 
other serious danger overhanging his security which 
his entry into possession was intended to forestall; or 
if the mortgagee remains in possession after he has 
been fully paid the mortgage debt (c), then (as a 
general rule) the account will be taken with “annual 
rests,” that is to say, if the rents exceed the amount 
of the interest, the excess will in every year of such 
excess be applied in reduction of the principal moneys 
due (i); but otherwise annual rests will not be 
directed. 


The mortgagee could not, without payment of princi- Mortgage 
pal, interest, and costs, be compelled by the mortgagor cou 
or his assigns to produce the title-deeds, even though fO"} 
their production was required for the purpose of en- ti! 
abling the mortgagor to negotiate a loan, and so to pacar 
pay off the mortgagee (ce); but the law in this respect 
is now altered as regards all mortgages made subse- 
quently to the 31st December 1881 (/), but (in 
effect) to a very partial extent (7). Also, upon Mortgagee’ 
redemption, the mortgagee must be in a position to - 
hand over all the title-deeds, and will be Jinble in 
damages to the mortgagor for any title-deed that is 
missing or fraudulently disposed of (4). Also, where 
there is a mortgage, and the mortgagee assigns the 
mortgage debt and the principal security therefor, he 
must also assign all (if any) collateral securities he 
may hold for the same debt; for the transferee must 
occupy the same position (neither better nor worse) 


(ec) Ashworth v. Lerd, 36 Ch. Div. 545. 

(d) Shephard v. Alliott, 4 Mad. 254; Patch v. Wild, 30 Beav. 99; 
and see Fisher on Mortgages, 2d ed., 894. 

(e) Damer v. Lord Portarlington, 15 Sim. 380; and see Sheffield v, 
Eden, 10 Ch. Div. 291. 

(Sf) 44 & 45 Vict. c. 41, 8. 16. 

(g) New South Wales Bank v. O'Connor, 14 App. Ca. 273. 

James v. Rumeey, 11 Ch. Div. 398. 
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that the transferor occupied—scil., as regards the 
mortgagor (2). 


Mortgagee It seems that a mortgagee cannot accept a valid 
cannot take a 


valid lease lease from the mortgagor, even thouch free from cir- 
oe cumstances of fraud, and at a fair rent,—the reason 
for this disability being the power which, if the law 
were otherwise, the mortgagee would possess of “ harass- 
ing” the mortgagor (/°); and the same principle forbids 
the mortgagee from purchasing under the power of 
sale contained in the mortgage deed (/); but a second 


mortgagee may lawfully purchase from the first mort- 


gagee (72). 
Mortgages A further considerable disability formerly annexed 
could not in ; 
equity make a to the mortgagee’s estate was, that although at law the 
ie. owner, he could not in equity make a valid 


or binding lease, unless of necessity, and to avoid a 
probable loss (); and the consequence of this rule 
was that both the mortgagor and the mortgagee used 
to concur in making leases, wherever permanency of 
holding was desirable. But now, under the Convey- 
aucing Act, 1881 (44 & 45 Vict. c. 41), s. 18, the 
mortgagee while in possession may by himself, and 
without the concurrence of the mortgagor, make a 
valid lease, provided the lease do not exceed twenty- 
one years for an agricultural or occupation lease, and 
ninety-nine years for a building (or repairing) lease, 
and provided the lease otherwise complies with the 
requisites of the Act; but these provisions do not 
apply to mining leases, 


(é) Walker v. Jones, L. R. 1 P. C. 50; and see Parker v. Clarke, 


v. 54. 
(&) Wedd v. Rorke, 2 Sch. & Lefr. 661; Coote, 364; and see Ex parte 
Buxton, in re Miller, 15 Ch. Div. 289. ; a 
(i) Martinson v. Clowes, 21 Ch. Div. 857. 
Pied Parkinson v. Hanbury, 1 Dr. & Sm. 143; Shaw v. Bunney, 33 
ve 


(a) Hungerford v. Clay, 9 Mod. 1; and see Corbett v. Plowdon, 25 
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Equity holds that if leaseholds be in mortgage, and Renewed 
the mortgagee renew, he will take the renewed lease ‘sseholds 
subject to the like equity as was subsisting in the old 
lease (v); and if an advowson be in mortgage, and 
the living become vacant, the mortgavor, and not the 
mortgagee, shall (in effect) present ()), that is to say, 
the mortgagor nominates to the mortgagee a person to 
be appointed to the living, and requests the mortgagee 
to present the nominee accordingly to the bishop for 
Institution and induction (g); nor will equity permit 
the mortyavor to agree to the cuntrary; for the mort- 
gacee shall have no benefit beyond his principal, 
interest, and costs. 


A further restriction on the estate of the mortgagee 
in possession is, that he may not in general waste the 
estate (r); and if he should have felled timber, an 
account would be decreed, and the produce applied, 
first, in payment of the interest, and then in sinking 
the principal; and equity would even grant an injunc- Unless 
tion against lim unless the security was defective, in 
which case the court would not restrain him from felling 
timber, the produce being of course applied in ease of 
the estate (s); and the like rules applied and still apply 
to the opening of new mines (f). But now as regards 
the felling of timber, under the Conveyancing Act, Bat may now 
1881, s. 19, the mortgagee in possession may cut and ae 
sell timber and other trees ripe for cutting, and not ™2°% 
planted or left standing for shelter or ornament, and 
may even employ a contractor for the purpose, the 
cutting by such contractor to be completed within 
twelve months from the date of the contract. So 
also if the mortgagee unnecessarily pulls down build- 








(0) Holt v. Holt, 1 Ch. Ca. 190. 

(p) Mackenzie v. Robinson, 3 Atk. 559. 

(q) See Welch v. Bishop of Peterborough, 15 Q. B. D. 432. 

(r) Hanson v. Derby, 2 Vern. 392. 

(2) Withrington v. Bankes, Sel. Ch. Ca. 30. 

(t) Hanson v. Derby, 2 Vern. 392; Millet v. Davey, 31 Beav. 470. 
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ings and erects new buildings without the consent of 
the mortgagor, he is liable for any loss of rent which 
is thereby occasioned (x); but, as we have seen, he 
may now grant repairing and building leases. 


With reference to the rights of mesne or interme- 
diate incumbrancers, the doctrine of tacking has been 
thus stated: “Jn aquali jure, melior est conditio pos- 
“ sidentis, Where equity is equal, the law shall prevail; 
“and he that hath only a title in equity shall not 
“prevail against law and equity. As a purchaser or 
“mortgagee comes in upon a valuable consideration 
“without notice, upon purchasing in a precedent incum- 
“brance, it shall protect his estate against any person 
“that hath a mortgage subsequent to the first, and 
“before the Jast mortgage, though he purchased in the 
“first incumbrance after he had notice of the second 
“mortgage; fur he hath both law and equity” (v). 
In considering this rule of equity, Lord Hardwicke 
has remarked (ix), that it could not happen in any 
other country but this, because the jurisdiction of law 
and equity is administered here in different courts, and 
creates different kinds of rights in estates; and there- 
fore, although courts of equity break in upon the com- 
mon law, where necessity and conscience require it, 
still they allow superior force and strength to a legal 
title to estates; and therefore, where there is a legal 
title and there is also equity on one side, the Court of 
Chancery never thought fit, that by reason of a prior 
equity against a man who has a legal title, that man 
shall be hurt, and this by reason of the force which 
the court necessarily and rightly allows to the common 
law and to legal titles; but if this had happened in 


(ws) Sandon v. Hooper, 6 Beav. an, 14 L. J. Ch. 120. 
tS) Wortley «. Bicthed 302, sth 
Wortley v. ie Be 574. 
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any other country, it could never have been made a 
question, for if the law and equity are administered 
by the same jurisdiction, the rule yui prior est tempore. 
potior est jure, must hold (y). However, since the 
fusion of the two jurisdictions of law and equity by 
the Judicature Acts, 1873-75, the cause alleged by 
Lord Hardwicke for the origin of tacking has been 
removed, and yet the doctiine itself continues un- 
affected: which shows, either that the assigned origin 
is not the origin, or else that results may survive the 
causes which have brought them about. 


The leading principles or rules of the doctrine of The doctrine 
tacking are fully stated in the case of Brace v. Duchess its rules." 


of Marlborough (2) as follows :— 


2 ; ; rot : . %. Third mort- 
1. “That if a third mortgagee buys in the first mort since alihout 


“gage, being a legal mortgage, though it be prndente uotice of 
“lite, pending a bill brought by the second mortgagee pap pores ly 
“to redeem the first, yet the third mortgagee having 

“ obtained the first mortgage, and got the law on his re 

“ side and equal equity, he shall squeeze out the second =~ 

“ mortgagee, and this the Lord Chief-Justice Hale called 

“a ‘plank’ gained by the third mortgagee, or tabula 

“in naufragio, which construction is in favour of a 


“ purchaser, every mortgagee being such pro tanto.” 


In this case it must be carefully noted, that although —— ear ie 
the third mortgagee get in the first mortgage, pendente when be parts 


lite, ie. with notice, he shall, nevertheless, be allowed “/** "4 
totack. The principle on which the doctrine is founded 
is thus explained (a) :—“ The rule of equity requires no 
“ more than that the third mortgagee should not have had 


Rooper v. Harrison, 2 K. & J. 108, 109. 

8 2 PW. 491; and see ( ing the rule in Toulmin v. Steere, 3 
Mer. 210) Adams v. Angell, 5 Ch. Div. 634; Cracknall v. Janson, 6 Cb. 
Div. 735; Bell v. Sunderland Building Society, 24 Ch. Div. 618. 

(a) 1 Eden 
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ieee es: * notice of the second AT THE TIME OF LENDING THE MONEY ; 

tect his honest “ for it was by lending the money without notice that he 

rabeequently ‘becomes an honest creditor and acquires the right to 

ree “ mrotect his debt. But he is not compelled to look for 
“this protection till his debt is in danger of being pre- 
“ judiced ; and therefore, when that danger is discovered 
“to him, whether it be by suit in equity or by an extra- 
“judicial means, as the honesty of his debt is not 
“affected by the discovery, so the right of protecting 
“that debt, and the efficacy of such protection, are not 
“prejudiced; hence arose the rule which permitted 
“the subsequent incumbrancers to purchase pendente 
“ite” (b). 


Ry transfer of Although if the legal estate be outstanding in a 

eae! a in third person who has no privity with the several 

rorwaivity ale wig, HCuMbrancers, the party obtaining it would have prio- 

pee wee incum- rity, yet where the legal owner is érustee fur all, he 
cannot create a priority by subsequently transferring 
the estate to any or either of them in particular. Thus, 
if an owner having the legal estate create a charge in 
favour of A., then a second charge in favour of B., and 
then a third in favour of C., he cannot alter the 
equities by transferring the legal estate to any of 
them (c), 


a. Judgment- 2. That if a judgment-creditor buys in the first 
ss Mnortgage, although being a legal mortgage, he shall not 
tack or unite the mortgage to his judgment, and thereby 
gain a preference; for such judgment-creditor cannot 
be called a purchaser: for he has by his judgment 
at the best only a lien on (d) or inchoate right against 


) Marsh v. Lee, 1 L. C. 659; Morret v. Paske, 2 Atk. 52; Wilmot 
v. Pike, § Hare, 14. 
(¢) Sharples v. Adams, 11 W. R. 450; 32 Beav. 213; Mumford v. 
papers L. R. 18 Eq. 556; Shropshire Rail. Co. v. Keg., L. R. 7 Ho. 
Maxfield v. Burton, L. BR. 17 Eq. 173 Union Bank v. Kent, 
3 de, bie 238, Pileher v, Rawlins, L. R. 7 Ch. App. 259, is dis- 
cae 


(d) But see now 27 & 28 Vict. c. 132. 
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the land, but non constat, whether he will ever make 

use of it, for he may take his debt out of the yoods of 

his debtor by fert facias ; besides which, the judgment- He did not 
creditor does not lend his money on the immediate view or ep ae con- 
contemplation of the land, nor is he deceived or defrauded tomplation : 
though his debtor had before made twenty mortgages 

of his estate; but a mortgagee is defrauded or deceived 

if the mortgagor has already mortgaved his land to 

another (c¢). 


It would seem from the principles laid down in the Law 
judgment in Whitworth v. Gaugain (/), that the law in vy a 
this respect has not been altered by the 1 & 2 Vict. 
c. 110; for if the effect of the judyment is only to Judgment can 
charge the interest which the debtor has remaining 
in him, the creditor can have no right, by means of “ 
tacking, to cut off an incumbrance which preceded his 
judgment (¥). 


And as by 27 & 28 Vict. c. 112, 3. 2, judgment- Law how far 
creditors are for the future deprived of their lien on S445 
real estates, until such land has been actually de- © 
livered in execution by virtue of a writ of elegit, or 
other lawful authority, it appears that a judsment- 
debt cannot now in any case be tacked unless at least 


such delivery has been first made. 


3. That if a first mortgagee, being a legal mortgagee, 3. 


lends a further sum to the mortgagor upon a statute or § further 
judgment, he shall retain against a mesne mortgagee ss 
until both his securities are satisfied (1); and a@ fortiori a pine = 


if the first mortgagee lends on a mortgage (2). gagee. 


(e) Lacy v. Ingle, 2 Ph. 413% Spencer v. Pearson, 24 

(f) 3 Hare, 416; and see Britwh Mutual Investment Co v. 
L. R. 10 Ch, App. 567; aleo Arden v. Arden, 29 Ch. Div. 702. 

(g) Coote, 409; Kinderley v. Jervis, 22 Beav. 1; Bearan ¥. Lord 
Ozford, 6 De G. M. & G. 507; and see Ex parte Whitehouse, 32 Ch. 


(hk) & v. Titley, 2 Atk. 348 
(i) Wyllie v. Pollen, 11 W. R. 1081, 


But first mort- 
pagee must 

ave the legal 
estate or the 
better right to 
call for it. 


And must 
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ourities" of 
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This rule results from the doctrine already noticed, 
that where equity is equal the law shall prevail. But 
this principle will not apply unless the first mortgagee 
has the legal estate or the better right to call for tt; for 
otherwise the incumbrancers will be payable according 
to the priority of their respective incumbrances; nor 
will the rule apply if the mortgagee had notice of the 
mesne incumbrance at the time of making the further 
advance 


And it has further been decided, that although the 
first mortgage was made to secure a sum and further 
advances, if the first mortgagee make a further advance 
with notice of a mesne incumbrance, he will not 
be entitled to priority in respect of such further 
advance (/). This point was after some conflict of 
professional and judicial opinion finally decided by 
the House of Lords in the case of Rolt v. Hopkinson 
(m); and the rule in Ltolt v. Hopkinson is applicable 
even as against companies (e.g, banks) who have a 
lien on their own shares for all moneys due and grow- 
ing due to them from the shareholder as a customer 
of the bank (7). Also, it is to be mentioned, that 
although the mortgage debentures of a company may 
have been declared a first charge on the property 
(or some specified property) of the company, still they 
are in the nature of a “ floating security,” and would 
not have priority over a sale (0) or mortgage (>) of 


(k) Coote on Mortgages, 409 ; see Credland v. Potter, 1. R. 10 Ch. 


App. 8. 

6) Shaw v. Neale, 20 Beav. 157; Rolt v. Hopkinson, 9 H. L. Casa. 
514; London and County Bank v. Radcliffe, 6 App. Ca. 722. These 
pain a to have overruled Gordon v. Graham, 2 Eq. Ca. Abr. 598. 

m) Supra. 

(n) Bradford Bank v. Briggs, 29 Ch. Div. 149; 31 Ch. Div. 19; 12 
App. Ca. 29; and see Miles v. New Zealand Co., 32 Ch. Div. 266; 
Union Bank (Scotland) v. National Bank (Scotland), 12 App. Ca. §3. 

(0) In ve Horne and Hellard’s Contract, 29 Ch. Div. 736. 

(p) Wheatley v. Silkstone, de. Co., 29 Ch. Div. 715; and see Jn re 
Hamilton's Windsor Iron Works, 12 Ch. Div. 707; /n re Florence Land, 

Co., 10 Ch. Div. §30. 
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the company’s property or of part thereof made exclu- 
sively to one individual; for in fact the very intention 
of such a “floating security” is that it shall affect only 
the property of the company which shall be and re- 
main the unincumbered property of the company at 
the time of its realisation. 


4. When a puisne mortgagee has bought in a prior 4 Where legal 
incumbrance, but the legal estate is vested in a trustee, eee ans 
or the puisne mortgagee has not oltained the legal Bia tac 
title, or he takes en autre droit (q), the court clearly ing to time. 
holds that the puisne mortgagee can make no ad- 
vantage of his prior incumbrance, because in all cases 
where the legal estate is outstanding, the several in- 
cumbrancers must be paid according to their priorities 
in point of time,—qui prior est tempore, potior est 
gure, 


But if any one of the incumbrancers has a better ines bis of 
' * 


title to call for an assignment or conveyance of the trancers has» 


legal estate, as, for instance, when a declaration of yes 


trust of the legal estate has been made in his favour, !«gal 
he will be placed in equity in the same situation as 
if he had obtained an actual assignment of it (7). 


It was for a long time considered that no tackiag oa 


properly so called existed in the case of successive gages, —no 
mortgages, where the first mortgage was to a building ,, - 


society and was paid off by the third mortgagee, and 
the society indorsed the statutory receipt, which was 
equivalent to a re-conveyance, but such third mort- 
gagee (it was considered) had priority only for the sum 
paid to the building society, with interest thereon (3); 


(q) Morret v. Paske, 2 Atk. §2. 

(r) Pomfret v. Windsor, 2 Ves. Sr. 487; Allen v. Knight, § Hare, 
272; Wilmot v. Pike, 5 Hare, 14; Cook v. Wilton, 29 Beav. 100. 

(s) Pease v. Jackson, L. R. 3 Ch. App. 576; followed in Rotinson v. 
Trevor, 12 Q. B. D. 423; and disting. Fourth City Mutual v. Williams, 
14. Ch. Div. 140; and see Sangster v. Cochrane, 28 Ch. Div. 298 ; and 
Carlisle Banking Co. v. Thompeon, 28 Ch. Div. 398. 
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in other words, the leval estate which was obtained 
by virtue of the statute and under the re-conveyance 
which was implied from the indorsement of receipt, 
was so obtained for the benefit of all the mortgagees 
according to the priority of their dates, that is to say, 
for the benefit of no one of them in particular; and 
this was also the effect if the legal estate was expressly 
re-conveyed to the mortgagor. But quite recently 
the House of Lords have decided (¢) that the old 
opinion is erroneous, and (in effect) that tacking applies 
in this case equally as in the cases of ordinary mort- 
gages, 2.e. when the building society indorses the 
statutory receipt, and a new mortgage is made (with- 
out notice of a mesne mortgage) to a third person 
who pays off the society, and who takes over all the 
title-deeds from the society,—in such a case, the new 
mortgage ranks as the first mortgage, not only for 
the amount paid to the society, but for the whole 
sum received thereby. 


Regarding mortgages with a surety, some rather nice 
distinctions require to be taken. Thus, firstly, suppose 
that A. is the mortgagor, B. is the surety, and C. is the 
mortgagee; in such a case, if C. lends a further sum 
to A., C. will in general have the right as against B. 
to tack the further advance to the first mortgage debt, 


- and this notwithstanding B.’s right on payment of 


the first mortgage debt to have that security de- 
livered to him (uv) But suppose, secondly, that A. is 
the mortgagor, B. is the surety, and C. is the mort- 
gagee; and that B. is not merely a covenantor for the 
payment of the debt, but is (in fact) a co-mortgagor 
with A., bringing some property of his (B.’s) own into 
the security ; then in such a case, if C. lends a further 
sum to A., C. cannot in general as against B. tack this 


(t) Hosking v. Smith, 13 App. Ca. 582, 
) Wiliams v. Owen, 13 Sim. 597. 
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further advance to the first mortgage debt, because B. 
has in this case not merely a right on payment of the 
first mortgage debt to the delivery up of the security, 
but has an actual right or equity of redemption (v) ; 
and the consequences of this distinction are very 
curious, because in the latter case, if B. redeems C. his 
first mortgage, then C. will be liable to redeem B. what 
he has paid; and in effect, therefore, when RB. is a co- 
mortgagor, C.’s making the further advance operates to 
discharge B. altogether from the suretyship 


It appears that a prior mortgagee having a bond When a bond 


; ; ebt man "- 
debt, whether prior or subsequent to his mortgage (y), tacked,- 
cannot tack it against any intervening incumbrancer a i 

, ' rhe 1 —never, 
by mortgage, or even against an intervening judgment es death 
or bond creditor (<), or even against the mortgagor of debtor,— 
only au againat 


himself (a), or as against a purchaser of the equity of yolanteers. 
redemption ; but only as against the heir (5); or as 
against the beneficial devisee (r); and this for the sole 
purpose of preventing circuity of action (d). And 
since 3 & 4 Will. IV. c. 104, it seems a simple con- 
tract debt may be tacked against the heir or devisee 
where there is not a devise for payment of debts (¢). 
In other words, the bond debt or any other unsecured 
debt cannot be tacked at all during the life of the 
mortgagor, but only after his death upon an administra- 
tion of his assets, when of course it will be preferred 
to the heir or beneficial devisee (f) But, semble, in 


Le eR eet eT ee Male ree gr RS 


(e) Bowker v. Bull, r Sim. N.S. 29; and see Noyes v. Pollock, 32 
Ch. Div. 53- 
(xz) Consider Mutual Life v. Longley, 32 Ch. Div. 460; Heevor v. 
Luck, L. R. 4 Eq. 537; ond Kinnaird v. T'rollope, 39 Ch. Div. 636. 
(y) Windham v. Jennings, 2 Ch. Rep. 247. 
(z) Lowthian v. Hasel, 3 Bro. C. C. 162. 
(a) Jones v. Smith, 2 Ves. 376. 
(6) Shuttleworth v. Laycock, 1 Vern. 245. - 
(c) Challis v. Casborn, 1 Eq. Ca. Ab. 325; Du Vigier v. Lee, 2 Hare, 
26. 
: (d) Heams v. Bance, 3 Atk. 630; Coote, 391-393 ; and 
Frere, Sores Div. a peseiee 
Joote, 402 ; - ‘ ; 
) In re Hascifoxt's Edtate, Chauntler’s Claim, L. R. 13 Eq. 327; 
and see In re Gregson, Christison vy. Bolam, 36 Ch. Div. 223. 
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the bankruptcy of the mortgagor, the “mutual dealings” 
or “mutual credit” clause might introduce tacking in 
such cases (9). 


Tacking ubo- By 37 & 38 Vict. c. 78,8. 7, the doctrine of tack- 

ene ed and ing was abolished as regards estates and interests 
created after the 7th August 1874, but by the Land 

stored by Tend Transfer Act, 1875 (hk), which came into operation 

1875, ’ on the 1st January 1876, it is enacted as follows :— 
“The seventh section of the Vendor and Purchaser 
“ Act, 1874, is hereby repealed, as from the date at 
“which it came into operation, except as to anything 
“duly done thereunder before the commencement of 
“this Act.” 


Tacking, non- Tt seems to follow from the provisions of the York- 

onder York- shire Registries Act, 1884 (7), that, as regards all 

ahite Yente in Yorkshire, the doctrine of tacking is wholly 

1884, abolished, it having been provided by that Act for the 
recistration of all mortgages whatever, whether legal 
or equitable; and if equitable and by deposit, then 
whether with or without an accompanying written 
memorandum; and the Act enacts that as between 
the successive mortgages, the date of registration shall 
determine the -order of priority, excepting in cases of 
actual fraud. As regards a duly registered mortgage 
which provides for further advances, it is not clear 
how the rule in Rolt v. Hopkinson (i:) would be applied ; 
but the tendency of the court would most probably 
be against allowing the further advance to be tacked, 
unless a memorandum thereof was registered before the 
subsequent mortgage was registered (/). 


= | Hotel Co. v. Jonas, 18 Q. B. D. 450. 
(a) ca 39 Vict. c. 87. 
ae: 47 & 48 Vict. c. 54, amended by 48 Vict. c. 4, and 48 & 49 Vict. 
See the chapter on the Maxime of ay ed PP: 32, 33, supra; 
ey naider Credland v. Potter, L. R. 10 Ch. App. 8. 
upra. 
Crediend v. Potter, L. R. 10 Ch, App. & 


“es 
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The right of priority may be lost by fraud. “Ifa 
“man by the suppression of the truth which he was 
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ai lira 


cle ieatinalind dl 


“bound to communicate, or by the suggestion of a fraud. 


“falsehood, be the cause of prejudice to another who 
“had a right to a full and correct representation of 
“the fact, it is certainly agreeable to the dictates of 
“good conscience that his claim should be postponed 
“to that of the person whose confidence was induced 
“by his representation ” (1m). 


A mortgagee may also lose his priority by his own 
negligence. Thus A., a mortgagee of leasehold pro- 
perty, lent the lease to the mortgagor for the purpose 
of obtaining a further advance upon it, but at the same 
time told the mortgagor to inform the person of whom 
he proposed to obtain the money that A. had a prior 
charge. The mortgagor deposited the lease with his 
bankers without informing them of A.’s mortgage. 
On a bill for foreclosure by A., it was held that, as 
A. by his negligence had put it into the mortzagor’s 
power to commit a fraud, his security must be post- 
poned to that of the bankers (7). And oliserve, that 
there was a positive act here on A.’s part conducing 
directly to his own postponement (0). 


But a legal mortgagee will not be postponed to a 
subsequent equitable mortgagee, merely because the 
latter has been deceived through the fraud of the 
mortvagor, notwithstanding that some carelessness on 
the part of the legal mortgagee may have conduced 
to such fraud. Therefore, in Manners v. Mew ( p), where 


(m) « Foublanque on Eq. 64; Coote, 415. a 

(n) Briggs v. Jones, L. KR. 10 Eq. 92; and sea Keats v. Phillips, 18 
Ch. Div. 560; Lloyd's Bank v. Jones, 29 Ch. Div. 221; National 
Provincial Bank v. Jackson, B Ch. Div. 1. oe 

(0) See Shropshire Union Rail. v. Req., L. R. 7 Ho. Lu. 496; Union 
Bank v. Kent, 39 Ch. Div. 238; and distinguish Farrand v. Yorkshire 
Bank, 40 Ch. Div. 182. 

(p) pa Ch. Div. 725 ; and see Hewitt v. Loosemore, 9 Hare, 458. 
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a legal mortgagee had asked for the deeds, which the 
mortgagor who was his solicitor made excuses for not 
giving to him, and the mortgagor afterwards deposited 
the deeds with another mortgagee as security for money 
advanced without notice of the legal mortgage, the 
court held that the legal mortgagee had not been guilty 
of fraud, or of negligence amounting to fraud, and 
therefore could not be postponed to the equitable 
mortgagee by deposit by reason of any negligence 
short of that. And again, in Northern Counties Fire 
Insurance v. Whipp (q), where C., the manager of the 
coinpany, executed a legal mortgage to the company of 
his own freehold estate and handed over the title-deeds 
to the company; and the deeds were placed in a safe 
of the company, the duplicate key of which was 
intrusted to C. as manager; and C. some time after- 
wards took out of the safe the deeds (except his own 
mortgage) and handed them to the defendant, to whom 
at the same time he executed a mortgage for money 
then advanced by the defendant without notice of the 
company’s prior mortgage, the court held that the 
inortgage to the company retained its priority over the 
defendant’s mortgage; for the court (it was stated) 
will not postpone a legal mortgagee to a subsequent 
equitable mortgagee on the ground of any mere care- 
lessness or want of prudence on the part of the legal 
mortgagee, but only where the legal mortgagee has 
connived at the mortgagor’s fraud, or has employed 
him as his agent to raise the subsequent loan, and the 
mortgagor as such agent has been guilty of the fraud 


or misconduct which has led to the subsequent ad- 
vance. 


A solicitor is usually liable as for negligence in not 


(q) 26 Ch. Div. 482; and sec Zn re Vernon Ewens & Co., 32 Ch. 
Div. 165 
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discovering a mesne mortcage ; and the measure of 
damages is the amount of the incumbrance (r). 


As a general rule, and as regards all mortgages crue ester 
made prior to the Ist January 1882, but not, in Mortgage 
general, mortgages made after that date, both in suits § - 
for foreclosure and in suits for redemption, the mort~ geses — 
gagor cannot redeem one mortgage without redeeming holds ety 
all other mortgages which the mortgagee holds upon PP" 
any part of his property ; for these the mortgagee has 
a right to consolidate together (s). And this rule is 
applicable as well as to mortgages of realty () as to 
mortgages of personalty («), and holds good against a 
purchaser for value of the equity of redemption, and 
also aguinst a subsequent mortgagee thereof, although 
each is without notice of the other murtgages (vr). But 
there is no consolidation, where there is no default in 
payment of the mortgage money (); and there is no 
consolidation where one of the mortzages has ceased 
to exist (y). 


The doctrine of consolidation depends upon a prin- ro paor pr 
ciple altogether different from that upon which tacking from tacking. 


depends. Because in tacking, the right is to throw 
together several debts lent on the same estate, and to 
do so under the priority aud protection afforded by 
the legal estate; but in consolidation, the right is to 
throw together on one estate several debts lent on 


(r) Whiteman v. Hawkins, 4 C. P. Div. 13; In re Dangar's Truata, 
41 Ch. Div. 178; and disting. Dooby v. Watson, 39 Ch. Div. 178. 

(3) Selby v. Pomfret, 1 J. & H. 336; 9 W. R. §83; Phtlleps v. Gud- 
teridge, 4 De G. & Jo. 531; Tassel v. Smith, 2 De G. & Ju. 713-718, 
explained in Mills v. Jennings, 13 Ch. Div. 639, and overruled in Jen- 
nings v. Jordan, 6 App. Ca. 698. 

(t) Nerve v. Pennell, 11 W. BR. 986. 

(u) Watts v. Symes, 1 De G. M. & G. 240; Tweedale v. Tweedale, 23 
Beav. 341; but see Chesworth v. Hunt, 5 C. P. Div. 266. 

(v) Beevor v. Luck, l. R. 4 Eq. 537, explained in Baker v. Gray, 
ray plist Div. 491. Ch. Div, 699. 

z) Cummins v. Fletcher, 14 iv, 

(y) Jn re Raggett, ex parte Williams, 16 Ch. Div. 117; Jn re Gregson, 
Christison ¥. Bolam, 36 Ch. Div. 223. 
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different estates, and to do so without reference to any 
priority or protection afforded by the legal estate, but 
solely upon the equitable maxim that he who seeks 
equity must do equity. Further, not only is getting 
in the legal estate not necessary as a preliminary to 
consolidation as it is to tacking, but even notice at the 
time of lending the mortgage money on the second 
estate, which would be fatal to any subsequent right 
of tacking, is wholly immaterial as regards the right 

Consolidation, of consolidation (z). However, to the doctrine of con- 

limtie”  Solidation the case of Baler v. Gray (a) has put a 
very desirable limit, Hall, V.C., having in that case 
pointed out that “there had been no case decided on 
“the principle of consolidation in favour of a mort- 
“gagee whose mortgage was non-existing at the time 
“when the second mortgage (or subsequent purchase) 
“was made;” and this decision of the Vice-Chancellor 
has been in its principle affirmed in Mills v. Jennings 
(b), and in Jennings v. Jordan (c), and in Harter v. 
Colman (i). 


Consolidation, | Also now under the Conveyancing Act, 1881 (44 
seeoneeveh Vict. c. 41), 8. 17, a8 regards mortgages which 
Convey. & 45 Vict. c. 41), 7) oS ofS 
ancing Act, are (or one of which is) made after the 1st January 
1882, unless the effect of the Act is expressly excluded 
or varied, a mortgagor seeking to redeem any one 
mortgage is entitled to do so, without paying any 
money due under any separate mortgage, made by him 
or by any person through whom he claims, on property 
other than that comprised in the mortvage which he 
seeks to redeem; and the costs and charges of the 
mortgagee, which he is entitled to charge against the 


(2) Fisher on Mortgages, ad ed., pp. 678, 679; and see Bird v. 
Wenn, 33,0h. Div, 215, 

(a) « Ch. Div. 491; Cracknall v. Janson, 11 Ch. Div. 1. 

b) 13 Ch. Div. 639. 

" 6 ee disapproving Tassell v. Smith, 2 De G. & Jo. 713. 

(d@) 19 Ch. Div. 630, following White v. Hellacre, 3 You. and Co 
Exch. 597, aud distinguishing Ving v. Padge,2 De G,. & Jo.611, — - 
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property in mortgage, will not be consolidated excepting 
so far as the principal and interest may be consoli- 
dated (e); and for the construction of this section, the 
word “ mortgagor” includes any person from time to 
time deriving title under the original mortgagor, or 
entitled to redeein a mortgage according to his estate, 
interest, or right in the mortgaged property. 


But consolidation being applicable (where still appli- Cons 
distinguished 
from two or 


cable) to two or more distinct mortyazes made upon 
two or more distinct properties by two or more distinct 
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perties mort- 


transactions and for two or more distinct loans, it ig gaged for one 


a wholly different case where two or mure distinct 
properties are included in one mortgave and for one 
advance; and the Conveyancing Act, 1881, s. 17, 
has no application to this latter case. ‘Therefore, when 
(f) real and persoual estates were mortgaged together, 
and the mortgagor died leaving a will of personalty 
but intestate as to real estate; and the mortyavce 
entered into possession; and the executrix of the 


mortgagor claimed to redeem the whole of the mort No 
redemption 


gaged property, and the mortgagee resisted her claim, of one only of 


aud insisted that her only right was to redeem the tb 


personal estate in mortgaze on payment of a propor- 
tional part of the mortgage debt,—The Court held that 
the executrix, as owner of the equity of redemption of 
the personal estate, could not insist on redeeming that 
estate separately, and therefore could not be compelled 
to redeem it separately, her right (and her duty) being 
to redeem the whole, subject to the equities of the 
other persons interested; and the court therefore made 
a decree for the usual accounts, as against a mortgagee 
in possession, and directed that on payment of what 
was found due the mortgagee should re-convey the real 
* estate and assign the personal estate to the plaintiff 


(ce) De Caux v. Skipper, 31 Ch. Div. 635, overruling (on this poitt) 
Clapham v. Andrews, 27 Ch. Div. 679. 
(f) Hall v. Heward, 32 Ch, Div. 430, ‘: 
2 
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(the executrix), subject to such equity of redemption 
as might be subsisting therein in any other person or 
persons. 

Equity having determined that the mortgage debt 
being merely money secured on land, the mortgagor, 
notwithstanding his breach of condition, and the con- 
sequent forfeiture at law of his estate, shall be re- 
lievable on payment of principal, interest, and costs 
(including his costs, charges, and expenses properly 
incurred) (7), and that the mortgagee in possession 
shall be accountable for the rents and profits; it became, 
on the other hand, just that the mortgagee should not 
be subject to a perpetual account, nor be converted into 
a perpetual bailiff, but that after a fair and reasonable 
time given to the mortgagor to discharge the debt, he 
should lose his equity, or, in other words, be foreclosed 
his right of redemption (hf). 


An intermediate mortgagee is entitled therefore to 
commence an action of foreclosure against the mort- 
gagor, and all mortgagees subsequent to himself (2); 
and in his action he usually offers to redeem any 
mortgagees prior to himself whom he makes parties to 
the action; but this remedy is of course cnly available 
after the mortgagor is in default, and the default must 
be complete (4); tle judgment for foreclosure may 
also go on and give the mortgagee possession of the 
mortgaged hereditaments (7). When the mortgagor is 
a bankrupt, this remedy might occasionally, at the 
mortgagee’s option, be obtained in the Court of Bank- 
ruptcy under section 72 of the Bankruptcy Act, 1869, 
and now under section 102 of the Bankruptcy Act, 


Sart eR ROAM RANTES rer os —e ee rm eterabenmnee ete set 


Be, Eager tae Be Hinde, 25 Ch. Div. 795 ; N. P. Bank of England 
ron. Di 82; and see Crozier v. Doweett, 31 Ch. Div, 67. 

een Pgh £08 De 15 cD 

(i) 2 v I ¥. 93 

(&) Moore v. Shelley, 8 App. Ch. 285. : 

(t) Keith ¥. Day, 39 Ch. Div. 452. 
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1883, but the mortgagee cannot be restrained if he 
chooses to proceed in the Chancery Jivision (m). A 
foreclosure action cannot be broucht but within twelve 
years next after the right to bring such action first 
accrued, or within twelve years after the last written 
acknowledgment or after the last payment of any part 
of the principal money or interest (7). In case the 
mortgagor's estate is vested in an infant at the date 
of the judgment for foreclosure, it is still usual to vive 
‘ the infant a day to show cause against the judgment (0) ; 
but when it is manifest that a decree absolute will be 
more beneficial for the infant, the day to show cause 
.will be dispensed with (p). The mortgavor may, semble, 
Insist upon the usual accounts being taken, although 
the taking thereof might in any particular case be 
vexatious (g). Should the plaintiff in a suit for 
redemption fail to redeem, his action will be dismissed 
with costs (vr). The remedy of a debenture-holder is 
usually the appointment of a receiver (3). 


A morteavee beina since the Judicature Acts entitled Judgment for 
Se + foreclosure, 


to combine in one action his right to foreclosure with and personal 
his right to judgment on the mortgagor’s covenant or heme 


bond for payment of the debt (¢), the form of judgment 
in such a case is as follows :—Firstly, if the amount. of 
the mortgage debt is either proved, admitted, or agreed 


(m) Ex parte Fletcher, in re Hart, 9 Ch. Div. 381; 10 Ch. Div. 610; 
Ex parte Hirst, in re Whirley, 11 Ch. Div. 278 ; and see Jn re Jordan, 
ex parte Symmons, 14 Ch. Div. 693. 

b) 3 & 4 Will. IV. ¢. 27, as. 24, 28; 7 & 8 Will. IV. and 1 Vict. ¢. 
28; Coote, 449. And see the Real Property Limitation Act, 1874 ; 
and Hugill v. Wilkinecn, 38 Ch. Div. 480; and p. 359, supra. 

(0) Mellor v. Porter, 25 Ch. eee oe 

W. & &. Banking Co. v. 24 iv. 707. 

Taylor v. Mostyn, 25 Ch. Div. 48 But see Hop Warehouses v. 
Land Financiers, 34 Ch. Div. 195. ; . 

(r) Halle vy. Furze, 31 Ch. Div. 312, following Pelly v. Walker, 7 
Hare, 351. ; ; Ch 

(s) in re Herne Bay Co., 10 Ch. Div. 43; Tillet v. Nixon, 25 Oh. 
Div. 238; and see Blake v. Herts, Waterworks Co., 41 Ch. Div. 399. 

(t) Farrer v. Lacy Hartland & Co., 31 Ch. Div. 42; Bisset v. ‘-- 
32 Ch. Div. 635 ; and see Blake v. Harvey, 29 Ch. Div. 827. 
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at the trial or hearing, the judgment is that the plain- 
tiff do recover against the defendant the debt, and also 
so much of his taxed costs of this action as would have 
been incurred if it had been an action brought for 
payment only; secondly, if the amount of the mort- 
gage debt is not proved, admitted, or agreed at the trial 
or hearing, the judgment is that an account be taken 
of what is due to the plaintiff for principal and interest 
under the covenant to pay, and that the plaintiff do 
recover against the defendant the amount which shall - 
be certified to be due to him on taking the said account, 
and also so much of his taxed costs of this action as 
would have been incurred if it had been brought for. 
payment only; and thirdly, whether the amount of the 
mortgage debt is or is not proved, admitted, or agreed 
at the trial or hearing, tle judgment proceeds to direct 
an account of what is due to the plaintiff under and 
by virtue of his mortgage security and for his taxed 
costs of this action, and in taking such account what 
(if anything) the plaintiff shall have received from the 
defendant under the aforesaid personal judgment is to 
be deducted, and the balance due to the plaintiff is 
to be certified. The defendant is usually allowed one 
month for payment under the personal judgment (1). 
If the mortgagee is in possession by himself or by a 
receiver at the date of the foreclosure judgment, the 
account directed to be taken will extend to rents 
received by him and to just allowances for outlay or 
expenditure on the mortgaged property; and if any 
rents are received after the certificate of the amount 
due, and before the day fixed for redemption (but not 
after that day), a new day for redemption must be 
fixed, and a new account taken of what is due (v). 


(u) Farrer's Case, supra ; Hunter v. Myatt, 28 Ch, Div. 181, modi- 
fying Grundy v. Grice, 2 Seton, p. 1036. 

(v) See Jenner Fust v. Needham, 31 Ch. Div. 500; 32 Ch. Div. 582; 
Hoare v, Stephens, 32 Ch. Div. 194; Colman v. Llewellyn, 34 Ch, Div. 
143 
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Before the statute 15 & 16 Vict. c. 86, courts of (b.) 
equity, except in a few cases, refused to decree a sale 
against the will of the mortgagor; but under that{ | 
statute, sect. 48, the Court of Chancery was enabled to order of 
direct a sale of mortgaged property instead of a fore- one 
closure, but the order for a sale was not to be made on 
an interlocutory application (+). However, the section 
in question has now been repealed by the Conveyancing 
Act, 1881, and the like provisions have been enacted 
in section 25 of the last-mentioned Act, and the sale 
may be directed on such terms as the court thinks fit, 
and without previously determining the priorities of 
incumbrancers, and even upon an interlocutory applica- 
tion (y). Also, under the same section of the last-men- 
tioned Act, the court has jurisdiction to order the sale of 
the mortgaged property, and whether in a foreclosure or 
in a redemption action, at any time before the action is 
concluded by foreclosure absolute (=). 


A power of sale, even before these Acts, was usually Or (2.) Under 
inserted in mortgage deeds, giving the mortgagee Poyyr of mle 
authority to sell the premises; and the concurrence of 
the mortgagor in the sale is not necessary to perfect 
the title of the purchaser (a). The mortgagee having 
sold, is at liberty to retain to himself principal, interast, 
and costs; and having done this, the surplus, if any, 
must be paid over to the person or persons who (but 
for the sale) would have been entitled to redeem; and 
of such surplus the selling mortgagee is a trustee (9), 
and will have to pay interest on such surplus at the 
rate of 4 per cent. from the date of the completion of 
the sale (c); but he is not otherwise a trustee in the 


(x) London and County Banking Co. v. Dover, 11 Ch. Div. 204. 

(y) Wooley v. Colman, 21 Ch. Div. 160. 

(:) Bank of London v. Ingram, 20 Ch. Div. 463. 

(a) Corder v. Morgan, 18 Ves. 344; Newman v. Selfe, 33 Beav. §22. 

(b) West London Commercial Bank v. Reliance Building Society, 27 
Ch. Div. 187 ; 29 Ch. Div. 954. 

(c) Chartes v. Jones, 35 Ci. Div. 544. 
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general case as regards his exercise of the power of 
—_— coogi sale (@). But if notice to the mortgagor is required 


bene to be given before exercising the power of sale, the 
betore mortgagee who should sell without giving such notice 
prey would be liable in damages to the mortgagor or to his 


assign of the equity of redemption (ce), even although 
by the express language of the power a bond ide 
purchaser from the selling mortgagee would not be 
affected by such notice not having been given, or in 
general by any other default in the selling mortgagee (/). 
But if the purchaser has express notice that the selling 
mortgagee has not given the required notice to the 
mortgagor, the purchase would not in such a case be 
safe (vy); and the purchaser should also be particularly 
cautious in the case of mortgages made by a client to 
his or her own solicitor; for in such a case, the 
mortgagee is under a duty to his client to protect him 
or her (x). 


Or(3.) Under § Also, under the statute 23 & 24 Vict. c. 145,85. 11, 
power of an repealed and re-enacted by the Conveyancing Act, 
reese ‘cig 1881, 88. 19, 20, 21, and 22, a power of sale, unless 
reds rb, ss. expressly excluded by the mortgage deed, has been 
rendered incident to every mortgage or charge by 
deed affecting any hereditaments of any tenure. This 
power, however, is not to be exercised unless and 
until either (1.) Notice requiring payment of the 
mortgage money has been given and been followed 
by three months’ default; or (2.) Interest is in 
arrear for two months after becoming due; or (3-) 
There has been a breach of some provision (other 


Warner v. Jacob, 20 Ch. Div. 220; Hill v. Kirkwood, 28 W. R. 

358 ; Hickson v. Dartow, 23 Ch. Div. 690. 

(e) Hoole v. Smith, 17 Ch. Div. 434. 

(f) Dicker v. Angeratein, 3 Ch. Div. 600. 

(9) Selwyn v. Garfitt, 38 Ub. Div. 273. 

(A) Cockburn v. Adwarde, 16 Ch. Div. v. 393; 18 Ch. Div. 449 ; Macleod 
bh naa en pcrental 289 ; aud distinguish Pooley's Trustee v, Whetham, 
33 iv, 142 
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than the covenant to repay) contained in the mort- 
gage deed or in the Act. Also, under the same Act, 
the mortgagee may appoint a receiver of the rents and 
profits of the mortgaged property, and the mortgage 
deed occasionally contains an express power to make 
such an appointment (2). 
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Where mortzaged property is taken by compulsory Compensation, 


purchase, the compensation-moneys go to the mort- 
gagee, including the proportion paid for good-will (if 
any) attaching to the premises (/'). 


Where the mortgage deed contains an attornment 
clause, the mortgagee may also (like a landlord for his , 


rent) distrain upon the mortgaged premises (the dis-? 


trainable articles thereon, whether belongin: to the 
mortgagor or to any third person) (/) for the arrears 
of his interest, and sometimes even for a large part 
of the principal money lent, provided the attornment 
clause is not fraudulent (m), But such attornment 
clause must, in general, be registered as a bill of 
sale 


If a debt be secured by the mortgage of real estate, 


and also collaterally by covenant or by bond, the all his 
eS 6Ot 
rently. 


mortgagee may pursuc all his remedies at the same 
time (0); but it does not follow that whatever the 
mortgagee can add to his principal moneys as against 


Ce een terrae seat A RNa eterna IE ee aa eeniemmuemendantinattitnemassientiansidealmniinenteded hint ainemammenenintl tienen moat 


(i) Hawkes v. Holland, W. N. 1881, p. 128; Tillett v. Nixon, 25 Ch. 
Div. 238; and Mason v. Westoby, 32 Ch. Div. 206. 

(k) Pue v. Pile, ex parte Lambton, 3 Ch. Div. 36. 

(1) Kearsley v. Philips, 11 Q. B. D. 621. 

(m) Ex parte Williams, 7 Ch. Div. 138; Jn re Stockton Iron Furnace 
Co., 10 Uh. Div. 335; &z Jackson, in re Bowes, 14 Ch. Div. 725; 
Ex parte Punnet, in re Kitchin, 16 Ch. Div. 226; and see £z parte 
Isherwood, in re Knight, 22 Ch. Div. 384 ; Stanley v. Grundy, 22 Ch. 
Div. 478. 

a In re a aes Kennedy, 21 Q. B. D. 384, disapproving 

‘all vy. Comfort, 18 Q. B. D. TI. 

(0) pide v. Hardy, 9 Beav. 349; Mershall v. papi L. R. 
10 Ch. App. 250; and see Farrer v. Lacy Hartland & Co., 25 Ch. Div. 


636; 31 Ch. Div. 42. 


-—on compul- 
sory pu 


oe. 


ae than oe Be a ee 
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the land, ¢.7., his costs, charges, and expenses properly 
incurred, he can also sue for as a debt in an action of debt 
or of covenant (). If the mortgagee obtain full pay- 
ment on the bond or covenant, the mortgagor is by the 
fact of payment entitled to a re-conveyance of the estate, 
and foreclosure is rendered unnecessary. Lut if the 
mortgagee obtains only part payment on the bond or 
on the covenant, he may institute or go on with his 
foreclosure action, and giving credit in account for what 
he has received on the bond or covenant, he may fore- 
close for nonpayment of the remainder. 


On the other hand, if the mortgagee obtains a fore- 
closure first, and alleges that the value of the estate 
is not sufficient to satisfy the debt, he is not absolutely 
precluded from suing on the bond or covenant; but it 
is held that by doing so he gives to the mortgagor 
a renewed right to redeem the estate and get it back, 
or, in other words, he thereby opens the forcclosure ; 
and consequently upon the commencement of an 
action against the mortgagor on the bond after fore- 
closure, the mortgagor may commence an action, or 
even, semb/e, counter-claim for redemption, and upon 
payment of the whole debt secured by the mortuage, 
he is entitled to have the estate back again and the 
securities given up. After foreclosure, therefore, the 
court will not restrain the mortgagee from suing on 
the bond, provided he retains the mortgaged estate in 
his power, ready to be redeemed in case the mortgagor 
should think fit to relieve himself of the foreclosure (q) ; 
but if, on the other hand, the mortgagee has so dealt 
with the mortgaged estate as to be unable to restore 
it to the mortgagor on full payment (7), the court 
will prevent his suing at law on the bond or covenant 


(p) Hx parte Fewings, in re Sneyd, 25 Ch. Div. 338. 
(g) 2 Sp. 682. 
(r) Lockhart v. Hardy, 9 Beav. 349. 
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to receive the residue of the mortgage money (s). 
A foreclosure decree is almost always liable to be 
opened, even after a long interval of time and inter- 
mediate dealings with the property; in other words, a 
mortgagor may (for good cause shown) redeem even 
after foreclosure absolute, but only upon terms of the 
strictest equity (¢). Also, a mortgagee by receiving 
any rents of the mortgaged premises subsequently to 
the judgment (not being yet absolute) for foreclosure, 
and before the day fixed for redemption, but not after 
that day, is said to thereby open the foreclosure, and 
to give the mortgagor a further right of redemption (1). 


The original mortgagor remains liable to the original Mortgagor's 
contiuuing 

mortgagee on the covenant to pay the mortgage debt ; jiability un 
and this is so even after the mortgagor has conveyed c°vens™t; 
away the mortvaged hereditaments to a purchaser ; 
and such purchaser is not liable to the mortgagee on 
such covenant, although he may be (and usually is) 
liable to the mortgagor on his covenant with him to 
pay same and to indemnify the mortgagor therefrom. 
And in such a case, if the purchaser should make a 
second mortgage on the estate, and the first inortgagee 
should thereafter sue the original mortgagor, the latter 
on payment of the original mortgage debt will be and his uy 
entitled to a reconveyance of the mortgaged heredita- anne 
ments, and will in that way obtain a security on the cfete 
mortgaved hereditaments in aid of the purchaser's mortgagee. 
covenant of indemnity, and will in fact acquire all 


the rights of the first mortzagee (v). 


i i The equity of 
There is a class of cases in which the question has T pitted 


been, whether it is intended by the parties making the follows tne 


(s) Palmer v. Hendrie, 27 Beav. 349; and see Pearce v. Morris, 
L. R. 5 Ch. App. 277; Teeran v. Smith, 20 Ch. Div, 724. 

(t) Campbell v. Holyland, 7 Ch. Div. 166. 

(u) Webster v. Patteson, 25 Ch. Div. 626; Colman v. Llewellyn, 34 
Ch. Div. 143. . 

(¥) Kinnaird v. Trollope, 39 Ch. Div. 636. 
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uity of re- 
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wife, where the 
mortgage is of 
her estate; 
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mortgage that the equity of redemption shall be limited 
in a manner different from the uses subsisting in the 
estate prior to the mortgage, or shall regult to the 
same uses. These questions have generally arisen in 
mortgages by husband and wife of the wife’s estate; 
and the principle of equity in such cases is, that if 
money be borrowed by the husband and wife upon the 
security of the wife’s estate, although the equity of 
redemption is by the mortgage deed reserved to the 
husband and his heirs, or to the husband and wife and 
their heirs, yet there shall be a resulting trust for the 
benefit of the wife and her heirs, and that the wife or 
her heir shall redeem, and not the heir of the husband, 
her estate being in equity deemed only a security for 


‘his debt (wv): at the same time, the intention to alter 


manifested. 


Proviso for 
redemption 
to be strictly 
pursued. 


the previous title may, in particular cases, be mani- 
fested by the language of the proviso itself, and there 
is no necessity for an express declaration or recital to 
that effect (y). But in any case, the terms of the 
proviso for re-conveyance should be literally complied 
with, whether a resulting trust may or may not there- 
upon arise; and there is great danger in the mortgagee 
re-conveying otherwise than according to the express 
terms of the proviso 


(x) dduntingdon v. Huntingdon, 2 L. C. 1032; Jackson v. Parker, 
Amb, 687 ; Jackson v. Innes, 1 Bligh. 104; Meek v. Chamberlain, 8 Q. 
BK. Div. 31; Whitbread v. Smith, 3 De G. M. & G. 727; Plomley v. 
Felton, 14 App. Ca. 61; and distinguish the case of Dawson v. Bank of 
Wattchaven, 6 Ch. Div. 218, which was a case of husband and wife 
mortgaging the husband's estate, the wife being a concurring party 
in order to release her dower therein, 
pi” Atkinson v. Smith, 3 De G. & Jo. 186-192; Jones v. Davies, 8 Ch. 

v. 20 

(t) Magnus v. Queenaland National Bank, 37 Ch. Div. 466. . 
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CHAPTER XVII. 


OF EQUITABLE MORTGAGES OF REALTY BY DEPOSIT 
OF TITLE-DEEDS, 


THE Statute of Frauds (a) enacts that “no action shall Statute of 
“be brought upon any contract or sale of lands, tene- 

“ments, or hereditaments, or any interest in or con- 
“cerning them, unless the acreement upon which such to be ia 
“action shall be brought, or some memorandum or note oe 
“thereof, be in writing, and signed by the party to be 
‘charged therewith, or some other person thereunto 

“by him lawfully authorised.” Notwithstanding this 

statute, it is now decided ()) that if the title-deeds of Deposit of 
an estate are, without even verbal communication, de- Ca 
posited by a debtor in the hands of his creditor, or of Seed ts 
some third person on his behalf (c), such deposit is of not within 
itself evidence of an agreement executed for a mortgage 

of the estate (d), of which agreement the creditor may 

avail himself as of an agreement in writing for that 
purpose; for he may file his bill for the completion of 

the security by a legal conveyance from his debtor, who 

will not be allowed to plead the Statute of Frauds (e). 


In Keys v. Williams (f), Lord Abinger said: “ ‘The 


“doctrine of equitable mortgages has been said to be eee 
“ an invasion of the Statute of Frauds. . . . But a court Mrode® 


(a) 29 Car. II. ¢. 3, 8 4 

(d) Russel v. Russel, 1 L. C. 726. 

(c) Ex parte Coming, 9 Ves. 115. 

(d) Kx parte Wright, 19 Ves. 258. 

(ce) Price v. Bury, 2 Drew. 42; Ferris v, Mullins, 2 Sm. & 
Ex parte Moss, 3 De G. & Sm. 599. 

(f) 3 ¥.& C. Exch. Ca. 55, 61. 
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is either : 
(a.) Foreclo- 

sure; or 

{6.) Sale,-—and 
n either case, 

only under 

an order of 
the court, 
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“ of law could not assist such a party to recover back his 
“ title-deeds by an action of trover; the answer to such 
“an action being, that the title-deeds were pledged for 
“asum of money, and that till the money is repaid the 
“party lias no right to them. So, if the party came 
“into equity for relief, he would be told that before he 
“sought equity he must do equity by repaying the 
“money in consideration for which the deeds had been 
“lodged in the other party’s hands.” 


It appears to be now finally settled that a mortgagee 

deposit is entitled to the remedy by foreclosure (q) ; 
but, of course, he is also entitled to a sale (/), whether 
there is or is not a written memorandum accompanying 
the deposit (7); but the sale will not in general be 
allowed immediately after the certificate showing the 
amount of what is due, for one month after certi- 
ficate will in general be given (/:), and even a period 
of three months after certificate will be occasionally 
given (/). The form of a foreclosure judgment in the 
case of equitable mortgages will be found in Les v. 
Fisher (m), and the form of the order for a sale in the 
like case will be found in Wade v. Wilson (n). And 
it may be here mentioned, that after foreclosure 
absolute, whether in the case of a legal or in the case 
of an equitable mortgage, the mortgagee was not 
entitled (without first recovering in a distinct action 
of ejectinent) to issue a writ of possession (0); but 
when the judgment contained an order to convey, he 


w, Price v. Bury, L. R. 16 Eq. 153 n.; James v. James, ibid. ; and 
see Marshall v. Shrewsbury, L. R. 10 Ch. App. 250; Backhouse v. 
Chariton, 8 Ch, Div. 444. 

(A) York Union Banking Co, v. Artley, 11 Ch. Div. 205. 

(t) Oldham v. Stringer, W. N. 1884, p. 235. 

(t) Wade v. Wilson, 22 Ch. Div. 235; Farrer v. Lacy Hartland & 
Co., 31 Ch. Div. 42. 

(2) Green v. Biggs, W. N. 1885, p. 128, 

(m) 22 Ch, Div. 283. 

(s) 22 Ch. Div. 235. 

(o) Lees v. Fésher, 22 Ch. Div. 283.: 
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might have enforced that order in the same action in 

the usual way (p). However, now, under Order xviii. 

rule 2 (December 1885), a plaintiff in any action for Possession, 
foreclosure or redemption (which action also may now, ilies 
under Order lv. rule 5, be commenced by originating %"™* 
summons) may claim and obtain an order against the 
defendant for delivery of the possession on or after 

the order absolute for foreclosure or redemption; and 

when the plaintiff in a redemption action fails to 
redeem, and is accordingly foreclosed, the defendant 

in whose favour the foreclosure has taken place may 

on motion or summons in the action obtain an order 

for delivery of the possession of the mortyayed pro- 


perty (y). 


In Rusee! vy. Russel (r) it was decided that the deeds Deposit of 
were a security for the sum advanced at the time of further al 
the deposit, and only for that sum. But it is now "™'% 
held that such a deposit will cover future advances, if 
such was the agreement when the first advance was 
made, or if it can be proved that a subsequent advance 
was mado on an agreement, express or implied, that 
the deeds were to be or to remain a security for it as 
well (s). An equitable mortgage by deposit carries 
interest at the rate of £4 per cent. (¢), failing any «nd imtereat, 
other agreed rate. 

Where there has been a deposit of title-deeds for Pleat 
the purpose of preparing a legal mortgage, the balance iiurpose of 
of authority seems to be in favour of the proposition == 
that a delivery of deeds for the purpose of preparing 5 
a legal mortgage constitutes, in fact, a valid interim 
equitable mortgage (w),—that interim effect being not 


(p) Wood v. Wheater, 22 Ch. Div. 281, 

(q) See Best v. Applegate, 37 Ch. Div. 42. 

(r) 1 L. C. 726. ; 

(s) Az parte Kensington, 2 V. & B. 83; Ede v. Knowles, 2 Y. & C. 
C. C. 172; James v. Rice, § De G. M. & G. 461. 

(t) Re Kerr's Policy, L. R. 8 Eq, 331. 

(u) rt L. C. 733. 
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All title-deeds 
need not be 
deposited. 
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inconsistent with the expressed purpose of the deposit 
of title-deeds. 


A parol agreement to deposit title-deeds for a sum 
of money advanced does not, without an actual deposit 
or other sufficient act of part performance, constitute 
a good equitable mortgage (v); but if in writing, 
such an agreement would be good without an actual 
deposit. 


It is now clearly settled that in order to create 
an equitable mortgave it is not necessary that all the 
title-deeds, or even all the material title-deeds, should 
be deposited; it is sufficient if the deeds deposited 
are material to the title, and are proved to have been 
deposited with the intention of creating a mort- 


gaye (2). 


Where land has been registered with an inde- 
feasible title, the land certificate (and not the title- 
deeds) is the proper document to deposit 


An equitable mortgagee who parts with the title- 
deeds, and so enables the depositor to make another 
equitable mortgage, may be postponed to such second 
equitable mortgagee by reason of his laches in not 
getting back the deeds—on the principle that, as 
between two innocent parties, that one must suffer who 
has permitted the fraud to be committed (z); but 
some positive act on the part of the prior equitable 
mortgagee conducing to the deception of the second 


(v) Bz parte Combe, 4 Mad. 249; Ex parte Farley, 1 M. D. & De G. 
683 R and os re Beetham, ez parte Broderick, 18 Q. B. D. 380, affirmed 
on App. 7 

(%) Lacon v. Allen, 3 Drew. 579; Roberts v. Croft, 24 Beav. 223; 2 
Pt rubs I. 1 ae 

y) Fisher on Mortgages, 2d ed., pp. 41, 42. 

(s) Waldron v. Sloper, 1 Drew. 193; and see Keate v. Phillips (the 
Dimsdale Fraud Case), 18 Ch. Div. 560, 
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equitable mortgagee must be proved in order to 
postpone the former to the latter (a); but long and 
inexcusable neglect may, semble, amount to a positive 
act within the meaning of this rule (0). 


An equitable mortgagee by deposit of title-deods Pane 
will be entitled to priority over a subsequent legal priority to 
mortgagee who advanced his money with notice of the 
deposit (c); and constructive notice will suffice for gngee t with 
this purpose. 


On the other hand, mere incaution will not prevent Legal mort- 
the legal mortgagee from asserting his priority over Soned 
the prior equitable mortgagee ; for, as stated by Turner, stoned 


ee, if 
V.C., in Hewitt v. Loosemore (d): “ A legal mortgagee form mr bas 
“is not to be postponed to a prior equitable one upon of fred of 


“the ground of his not having got in the title-deeds, nie a 


“unless there be fraud or gross and wilful negligence Not poe 
“on his part; and the court will not impute fraud fas ane bond 
“or gross or wilful negligence to the mortgagee, if ee | 
“he has bond fide inquired for the deeds, and a reason-~ deeds. 

“able excuse has been given for the non-delivery of 

“them; but the person who accepts the excuse will 
“afterwards have the burden of showing that it was 

‘‘g reasonable one for any prudent lender of money 


“to accept ” (e). 


(a) See pp. 381, 382, aupra. 

(b) Farrand v. Yorkshire Bank, 40 Ch. Div. 182. 

(c) Htern v. Mil, 13 Ves. 114; Jones v. Williams, 5 W. R. 540. 

(d) 9 Hare, 458; Clarke v, Palmer, 21 Ch. Div. 124, following Perry- 
Herrick v. Attwood, 25 Beav. 305 ; and distinguish National Provincial 
Bank v, Jackson, 33 Ch. Div. 1. 

(ce) And see Spencer v. Clarke, 9 Ch. Div. 137; Northern Counties 
Fire Insurance v. Whipp, 26 Ch. Div. 482 ; Manners v. Mew, 29 Ch. 
Div. 725; In re Vernon Ewens & Co., 32 Ch. Div. 165; also Lloyd's 
Bank v. Jones, 29 Ch. Div. 221. 
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CHAPTER XVIII 
OF MORTGAGES AND PLEDGES OF PERSONALTY. 


A MORTGAGE of personal property differs from a pledge. 
The mortgage is a conditional transfer or conveyance 
of the very property itself, the interim possession 
usually remaining with the mortgagor; and if the 
condition is not duly performed, the whole title vests 
absolutely at law in the mortgagee, exactly as it does 
in the case of a mortgage of lands. <A pledge, on the 
other hand, passes the possession immediately to the 
pledgee, who acquires at the same time a special pro- 
perty only in the article pledged, with a right of 
retaining same until the debt is discharged (a). 


Firstly, in the case of pledges,—If a time for the 
redemption be fixed by the contract, still the pledgor 
may redeem afterwards, if he applies within a reason- 
able time. But if no time 1s fixed for the payment, 
the pledgor has his whole life to redeem, unless he is 
called upon to redeem by the pledgee; and in case of 
the death of the pledgor without such demand, his 
personal representatives may redeem (6). Under the 
Pawnbrokers Act, 1872 (c), in the case of pledges to 
which that Act is applicable,- the period for redemp- 
tion is fixed at one year, with seven days of grace. 


(a) St. 1030; Jones v. Smith, 2 Ves. Jr. 378. 
(b) Vanderzee v. Willis, 3 Bro, C. C. 21; Kemp v, Westbrook, 1 Ves. 


Sr, 278. ; 
(c) 35 & 36 Vict. c. 93, 8. 16. 
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Generally speaking, the remedy of the pledgor or when a suit 
his representatives is at law. But if any special i* ecessery. 
ground was shown, as if an account or discovery was 
wanted, or there had been an assignment of the pledge, 

a bill in equity would have been available (d). 


Similarly, the pledgee might (in a proper case) (v.) Pladgee's 
have brought a bill in equity to sell the pledge (e) ;"@*° 
but after the time for redemption had passed, he 
might, upon due notice given to the pledgor, sell the 
pledge without a judicial decree for sale (f/f). But in 
general the pledgee may neither sell nor sub-mort- 
gage without first demanding repayment of the money 
lent; and this rule is applicable also when the subject- 
matter of the security is a chose in action (4). 


Secondly, in the case of mortgages of personal pro- (¢2.) Mort- 
: . gagor’s right 

perty, even after default, ic, after the legal right of of redemption. 
redemption is lost, there exists, as in mortgages of 
land, an equity of redemption, which may be asserted 
by the mortgagor, if he brings his bill to redeem 
within a reasonable time (1). There is, however, no 
necessity in general in mortgages of personalty (as 
there usually is in mortgages of realty) to bring a bill 
of foreclosure; but the mortgagee, upon due notice, ().) Mort- 

7 gagee’s right 
may in general sell the personal property mortgaged to sell, 
(1); and this is so, because equity, as a general rule, 
refuses to decree the specific performance of agree- 
ments concerning personal chattels; scil. because other 
things of the same kind, and of the very same worth, 


even to the owner himself, may be purchased for the 


(d) Jones v. Smith, 2 Ves. Jr. 372; and see France v. Clark, infra. 

(e) Ex parte Mountford, 14 Ves. 606, explained in Fisher on Mort- 
gages, 2d ed., p. 498 n. (¢); and Carter v. Wake, 4 Ch. Div. 605. 

(f) Kemp v. Westbrook, 1 Ves. Sr. 278 ; Lockwood v. Ewer, 9 Mod. 
278 ; Pothonier v. Dawson, Holt's N. P. 385 ; St. 1053. 

(9) France v. Clark, 22 Ch. Div. 830; on app., 26 Ch. Div. 257. 

(kh) Kemp v. Westbrook, 1 Ves. Sr. 278. ; 

_(t) In re Morritt, ex parte Official Receiver, 18 Q. B. D. 222; Watkins: 
v. Evans, 18 Q. B. D. 386. ‘ 
2 
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sum which the articles in question fetch; and there- 
fore, if such property is mortgaged, the mortgagee may 
properly be allowed to sell it, on due notice, with- 
qut the inconvenience of a previous foreclosure 


It appears that in the absence of express agreement 
to the contrary, a pledgee may, even before condition 
broken, deliver over the pledge to a purchaser or to a 
sub-pledgee ; and in either case, if the pledge is of a 
negotiable instrument, the pledgor will be bound; but 
if the pledge is of a non-negotiable instrument, the 
pledgor is bound only to the extent of the pledgee’s 
own right. Accordingly, in the case of a non-negotiable 
instrument, if the purchaser or sub-pledgee, upon 
tender to him by the pledgor of the amount due to 
the original pledgee, should refuse to deliver up the 
pledge to the original pledgor, the original pledgor 
may have an action of detinue against the party so 
refusing (/). 


As regards pledges of personalty, the presump- 
tion as against the pledgor is that if the pledgee or 
pawnee advance any further sum of money to the 
pledgor or pawnor, the pledge is to be held until the 
subsequent debt or advance is paid, as well as the 
original debt; and this without any distinct proof of 
any contract for that purpose, such as it is necessary to 
prove in the case of mortgages of real property (m), 
and also (in general) in the case of mortgages of 
personal property. This is not any application of the 
principle of tacking properly so called; for, by tacking, 
you squeeze out a second or mesne mortgage, and as 
against that mortgagee get paid your first and your 
further edvance together; but, ex-hypothesi, there 
cannot be any mesne pledgee, the chattel pledged 


Smith’s Manual, 339. 
(2) France v. Clark, supra. As to pledges made by factors or other 
Brag-etirdl een wee the Factors’ Act 1889 (§2 & 53 Vict. c. 45). 
(m) Dem y Vv. Metcalfe, 2 Vern. 691 ; Sp. 772. 
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being in the exclusive custody of the first [and sole] 
pledgee. 
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As regards mortgages of personal property, it may Mortgagee's 


happen that, under special circumstances, ¢g., in the 
case of the mortgagor's bankruptcy, under the “ mutual 
credit” or “ mutual dealings” clause (n), the mortgagee 
would have the right as against other creditors of 
applying the surplus after discharging his mortgage 
debt in or towards satisfaction of a subsequent judg- 
ment debt (0), and even of a subsequent simple 
contract or specialty debt (py); but this right can 
only exist under exceptional circumstances, and it is 
not a right of tacking in any proper sense of that 


phrase (9). 


Very stringent statutory provisions have recently 
been made regarding mortgages of personal chattels 
(consisting of furniture, and such like other goods 
that are capable of transfer by mere delivery), the 
primary object of these provisions having been the 
protection of the general creditors of the mortgagor, 
who is commonly called the grantor of the bill of 
sale; but latterly (sci/. since 1882) the object thereof 
has been extended so as to include the protection of 
the grantor himself. The Bills of Sale-Acts at present 
in force are the Act of 1878 (r) and the Act of 
1882 (s). The provisions of the former of these two 
Acts are general, extending not only to bills of sale 
given by way of security for money lent, but also to 


(n) Eberle’s Hotel Co. v. Jonas, 18 Q. B. D. 459. . 

(0) Spalding v. Thompson, 26 Beav. 637. 

(p) In re Haslefoot's Estate, L. R. 13 Eq. 327. 

(q) Talbot v. Frere, 9 Ch. Div. 568, in which Spalding v. Thompson, 
supra, and /n re LHaslefoot's Estate, supra, are commented upon by 
Jessel, M.R.; aud see /n re Gregson, Christison v. Bolam, 36 Ch. Div. 


223. 
fr) 41 & 42 Vict. c. 31, which repealed the earlier Acts, 17 & 18 Vict. 
¢. 36, and 29 & 30 Vict. c. 96. 
(s) 45 & 46 Vict. c. 43. 


application of 


surplus. , 
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bills of sale which are (in effect) deeds of gift or of 
assignment for value, including (e.g.) post-nuptial mar- 
riage settlements (¢); the provisions of the latter Act, 
on the other hand, are confined to bills of sale given 
as security for money lent (wv); but neither Act ex- 
tends to debentures (v). 


Under the provisions of the two Acts in question, 
the bill of sale (whether it be a security for money 
lent or not) must be registered within seven days of 
its execution, and an affidavit must be registered with 
it stating the execution and the true date thereof, 
the residence and occupation of the grantor, and the 
residences and occupations of the attesting witnesses (zx); 
and the bill of sale must be re-registered every five 


3 Yeats. If the bill of sale is given by way of security 
t. for money lent, it must contain a schedule specifically 


enumerating the personal chattels comprised therein, 
and it must also otherwise be substantially in accordance 
with the form prescribed by the Act of 1882, and a 
model form is given in the schedule to that Act; also, 
the consideration for which the bill of sale is given 
must be truly stated therein (y), however complicated 
the consideration may be (z). Failing compliance 
with any of these specified requisites, the bill of sale 


orm, effect of. as a security is void, against not only other duly 


registered bills of sale (a), and as against the trustee in 
bankruptcy of the grantor and his execution creditors, 
but even as between the grantor and the grantee 





(t) Ashton v. Blackshaw, L. R. 9 Eq. 510. 

(u) Swift v. Pannell, 24 Ch. Div. 210. 

(v) Ross v. Army and Navy Hote Co., 34 Ch. Div. 43; Levy v. Aber- 
corris Co., 37 Ch. Div. 260. 

(x) Gri v. Brendon, 6 C. B., N. S., 608. 
. (y) Be parte National Mercantile Bank, 15 Ch. Div. 42; Ez parte 
Challinor, 16 Ch. Div. 260; Ex parte Rolph, 19 Ch. Div. 98 ; £x parte 
Firth, 19 Ch. Div. 419; Hamilton v. Chaine, 7 Q. B. D. 1,319; Ez 
parte Johnson, 26 Ch. Div. 338. 
+ (e) v. M‘lenry, Sharp v. Brown, 38 Ch. Div. 427. 

(a) y v. Steer, 7 Q. B,D. 520; Lyons y. Tucker, 7 Q. B. D. 523; 
and see Act 1882, 2. 8. 
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themselves of the bill (6); and if it is (for any of 
the reasons aforesaid) void as a security, it is also 
void even as regards the covenant therein contained 
for the repayment of the money lent (c); nevertheless, 
any collateral security, which was otherwise good in 
itself, would not be made void thereby (d@); nor would 
any assurance of freehold lands, although comprised 
in the same document as the bill of sale (e). By the 
interpretation clause contained in the Act of 1878, 
bills of sale extend to include (besides assignments 
properly so called) licences to take possession of per- 
sonal chattels, and attornments and agreements under 
which any such right of taking possession could or 
might arise; and the courts have held that a docu- 
ment, in order to be a bill of sale, must amount to an 
“assurance” of some sort (/); and it is expressly 
provided by the Act of 1882 that possession is not 
now to be taken (under any bill of sale) unless for 
one of the causes specified in section 7 of that Act; 
and after possession is so taken, the personal chattels 
are not to be removed or sold until five clear days 
have expired. Apparently, the power of sale which 
the grantee may exercise is the common law power 
of sale referred to on p. 401, supra, and not the power 
of sale given by the Conveyancing Act, 1881 


Where the bill of sale is of such a character that 
possession can. be and is taken thereunder immediately 
on the execution thereof, and such possession is retained 





(6) Davis v. Burton, 11 Q. B. D. 537; Melville v. Stringer, 13 Q. B. 
D. 392; Ex parte Stanford, in re Barber, 17 Q. B. D. 259; and disting. 
Davies v. Usher, 12 Q. B. D. 490; Jn re Burdett, ex parte Byrne, 20 
Q. B. D. 310. 

(c) Davies v. Rees, 17 Q. B. D. 408; and consider Davies v. Goodman, 
5 C. P. Div. 128; Ex parte Fourdrinier, 21 Ch. Div. 510. 

(d) Monetary Advancé Co. v. Cater, 20 Q. B. D. 785. 

(e) In re Yates, Batchelor v. Yates, 38 Ch. Div. 112. 

(f) North Central Waggon Co. v. Manchester &: Shefield R. C., 35 Ch. 
Div. 191 ; Newlore v. ee 21 Q. B. D. 41. 

(9) Calvert v. Thomas, 19 Q B.D. 204, criticising Watkins v. Evans, 
supra; dn re Morritt, supra. : 
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thereafter, no registration of the bill is required at 
all; and this might be the case with post-nuptial 
marriage settlements; but even in that case regis- 
tration might be desirable, as under section 20 of the 
Act of 1878, the registration being once made and 
afterwards maintained, the personal chattels comprised 
in the bill would not be deomed td be in the posses- 
sion order or disposition of the grantor of the bill, 
within the meaning of the Bankruptcy Act, 1883; 
but the section in question has been repealed by the 
Act of 1882 as regards bills of sale given by way of 
security for money lent (h). 


What docu- Also, no registration is required of a wharfinger’s 
5: aie ia warrant deposited by way of pledge, or even of the 
memorandum (if any) accompanying such deposit (1) ; 
of sale, also, hiring agreements are not bills of sale requiring 
registration, provided they are bond fide (hk); secus, if 
they are in substance bills of sale and only colourably 
hiring agreements (/). A pledge is, of course, not a 
bill of sale at all (m); and apparently there can be no 
valid bill of sale of after acquired property under the 

. Bills of Sale Act, 1882 (n). 


Mor! Mortgages of British ships are to be in the form 
- prescribed by the Merchant Shipping Act, 1854 (0), 
and are to be registered by the Registrar of Shipping ; 

and as between successive registered mortgages, they 

rank according to the dates of their registration, and 

not of their own dates; and if registered, and even, 


(A) 45 & 46 Vict. c. 43, 8. 15. 

(t) Attenborough’s Case, 28 Ch. Div. 682. 

k) Craweour v. Salter, 18 Ch, Div. 30; Ee parte Turguand, ta re 
Parker, 14 Q B. D. 636. 

(1) Bx parte Irving, in re Jones, L, R. 9 Ch. App. 621; Ex parte 
Odell, 10 Ob. Div. 76; Cochrane v, Matthews, 10 Ch. Div. 80n.; North 
Central Waggon Co.'s Case, 35 Ch. Div. 191. 

(m) Hilton v. Tucker, 39 Ch. Div. 669. 

tn) Thomas v. Kelly, 13 App. Ca, 506, 

0) 17 & 18 Vict. c. 120, 


MORTGAGES AND PLEDGES OF PERSONALTY, 407 


semble, although unregistered, they are not affected by 

the order and disposition clause, in the event of: the 
bankruptcy of the mortgagor. Such mortgages are 

also transferred in the prescribed manner, and dis- 
charged in the prescribed manner. When the mort- 

gagee’s interest is transmitted by death, marriage, or 

the like, a declaration of such transmission signed by 

the transmittee is to be registered. The registered Powers of 
mortgagee has an absolute power of sale, and may TeStteret 
take possession of and also use () the ship at any time 

after default ; but until he takes possession, the mort- 

gagor remains the owner, and the costs of all necessary 

repairs (for which the vessel is subject to a lien) take 
precedence of the mortgage (7). An unregistered Unregistered 
mortgage of a ship is good as between the mortgagor °'s*s™ 
and the mortgagee, and against the trustee in bank- 

ruptcy of the mortgagor (7), and generally against 

all persons other than a subsequent mortgagee duly 
registered (s). And under the Merchant Shipping Unregistered 
Act, 1862 (ft), equities may be enforced against mort- ee 
gagees (and owners) of ships, just as against the mort- 

gagees (and owners) of other personal chattels (1). 

The mortgage of a ship does not require registration 

under the Bills of Sale Acts, 1876 and 1882, or under 

either of these Acts (v). 


(p) De Mattos v. Gibson, 1 Jo. & H. 79. 

(q) Williams v. Allsop, 30 L. J. C. P. 353. 

(r) Stapleton v. Haymen, 2 H. & C. 718. 

(s) Keith v. Burrows, 1 C. P. D. 722; 2 App. Ca. 636; and see 
Park v. Applebee, 7 De G. M. & G. 585. 

(t) 25 & 26 Vict. c. 63. 

(u) See Ward v. Beck, 13 C. B., N. S., 668. 

(v) See Bills of Sale Acts, 1878, s, 4, and 1882, 8. 3. 
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CHAPTER XIX. 
OF LIENS, 


THERE are many varieties of liens, e.g., the lien which 
exists in favour of artisans and others, who have be- 
stowed their labour and services on the property in 
respect of which the lien is claimed; the lien which 
exists in many cases, by the usages of trade or of 
commerce, as in the case of packers (a), warehousemen 
(6), auctioneers (c), and the like. Moreover, a lien is 
often created and sustained in equity where it is un- 
known at law; as in cases of the sale of lands, where 
a lien exists for the unpaid purchase-money. Nor isa 
lien even at law always confined to the very property 
upon which the labour or services have been bestowed ; 
but it often is, by the usage of trade, extended to cases 
of a general balance of accounts, e.7., in favour of 
factors (¢) and others. Consequently, most cases of 
lien give rise to matters of account; and as the amount 
of the account is often involved in great uncertainty, 
resort to a court of equity is in general required. 


The principal diversities among liens appear to be 
the following :— 


(a.) A particular lien on goods,—which is confined 
to the particular charge; and a general lien on goods, 


(a) Inve Witt, ex parte Shubrook, 2 Ch. Div. 489. 

(6) Ex parte Deeze, 3 Atk, 228, 

(c) Webb v. Smith, 30 Ch. Div. 192. 

(d) Green v. Farmer, 4 Burr. 2214; Walker v. Birch, 6 T. R. 258. 
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-—which extends not only to the particular account, 
but also to the general balance of the accounts (e), 


(6.) A lien on /ands,—which commences only when 
the possession of the lands is parted with to the pur- 
chaser; and a lien on goods,—which lasts only while 
the possession is retained by the vendor, and which 
ceases when it is parted with to the purchaser (/). 


(c.) The lien of a solicitor on the deeds and docu- 
ments of his client,—which arises proprio vigore, but 
which at the most is only a passive protection; and 
the lien of a solicitor on a fund recovered,—which arises 
only upon the court’s declaring the solicitor entitled to 
it, and which is in all cases (when once declared) both 
an active and (comparatively speaking) an immediate 
remedy and redress, 
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The lien which a solicitor has on the deeds, books, The lien of 


a solicitor 


and papers of his client for his costs is an instance of on deeds, 


a lien originating in custom, and afterwards sanctione 
by decisions at law and in eqnity. This lien is a right 
not depending upon contract; it wants the character 
of a mortgage or pledge; it is merely an equitable 
right to withhold from his client such things as have 
been intrusted to him as a solicitor, and with reference 
to which he has given his skill and labour, and (as 
already suggested) not a right to enforce any active 
claim against his client (7); and, nota bene, the deeds; 
&c., must have come to the solicitors hands in his 
character of solicitor, and not otherwise (); and his 


{e) In re Witt, ex parte Shubrook, aupra. 

(f) Grice v. Richardson, 3 App. Ca. 319; Ex parte Willoughby, in re 
Westlake, 16 Ch. Div. 604. 

(9) Bozon v. Bolland, 4 My. & Cr. 358 In re Messinger, ex parte 
Calvert, 3 Ch. Div. 317; Jn re Snell, 6 Ch. Div. 105; /n re Mason 
and Taylor, 10 Ch. Div. 729; and see Newington Local Board v. 
Eldridge, 12 Ch. Div. 349. 

(Rk Ex parte Fuller, in re Long, 16 Ch. Div. 617. 


d books, &c. 
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lien on them is for his costs only, and not for any 
debts (2). 


On the other hand, the solicitor’s lien upon a fund 
realised in a suit for his costs of the suit, or immediately 
connected with it—a lien which (as we have said) he 
may actively enforce (&),—is the creation of the statute 
law, the 23 & 24 Vict. c 127, 8. 28, having enacted 
that it shall be lawful for the court or judge before 
whom any suit or matter has been heard (/), to declare 
(if the court in its discretion thinks fit, but not other- 
wise) (7m), that the solicitor employed therein is entitled 
to a charge upon the property recovered or preserved 
by his instrumentality in such suit or matter; and the 
court has held that “costs ordered to be paid” are 
property recovered or preserved by the solicitor within 

the meaning of the Act (n). A solicitor may even be 
entitled to both these liens at once (0); and the lien 
extends usually to the entire fund, not merely to the 
particular share of his own client therein (p); and 
although he has been discharged by his client, he may 
be declared entitled to this lien, but subject to the like 
lien in the new solicitor (g). Also, the town agent of 
a country solicitor having a lien against such country 
solicitor, who in turn has a lien against the country 
client upon a fund recovered, may exercise against the 
country client to the extent of the country solicitor’s 
lien against such client, but not further,—his, the town 


(1) In re Galland, 31 Ch. Div. 296. 
(k) 2 Sp. 802; Smith’s Man. 342; Verity v. Wylde, 4 Drew, 
427; Haymes v. Cooper, 33 Beay. 431; Shaw v. Neal, 6 W. R. 


635. 

G Higgs vy. Schrader, 3 C. P. D. 252; Owen v. Henshaw, 7 Ch. 
ne 385 ; Brown vy. Trotman, 12 Ch. Div. 880; Clover v. Adams, 6 

. B. UD. 622, 

(m) Harrison v. Harrison, 13 P. D. 180. 

(n) Guy v. Churchill, 35 Ch. Div. 489. 

(0) Piloker v. Arden, in re Brook, 7 Ch. Div. 318. 

(p) pay v. Bulley, 8 Ch. Div. 479; Lawrence v. Fletcher, 12 
Div. 858; Greer v, Young, 24 Ch. Div. 544. 

v. Sugden, 29 Ch. Div. 517; 34 Ch. Div. 155. 
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agent's, own lien against the country solicitor (7); but 

pave in that indirect way, the town agent of the solicitor 

is not entitled to any lien under the Act (s).  More- 

over, the lien is only for the costs of litigation, properly 

so called (s). When the court declares the fund or Renlisation 
property to be charged with the solicitor’s lien thereon, °f ¥e™ 
liberty is usually given by the same order to apply to 

have the costs raised by sale or otherwise; but in the 

case of an administration action, no application under 

the liberty so reserved ought to be made until after the 
further consideration of the action (?). 


It is quite settled that the solicitor’s lien on papers Lien on 
exists only as against the client and the representatives 


of the client; also, that such lien is only commensurate won. 
with the right which the client had at the time of the time of the 


deposit, and is, therefore, subject to the prior then BEpoaite 
existing rights of third persons, so that, ¢.g., a prior in- 
cumbrancer is not prejudiced by it (u). And just as set-off, or 
the solicitor’s lien will not prejudice any prior existing 


interv 
equity, so the solicitor’s lien will not be prejudiced by effect of 


an equity arising subsequently to the inchoation of the 
lien (v); and the like rule has been held to extend also to 
a lien on a fund recovered (x); but whereas it had been 
decided that the lien of a solicitor on a sum due or pay- 
able to his client prevented a set-off against a sum due 


(r) Ex parte Edwards, 7 Q. B. D. 155; 7 Q. B. D. 262. 

(8) Macfarlane v. Lister, 37 Ch. Div. 88. 

(t) In re Green, Green v. (ireen, 26 Ch. Div. 16. ; 

(u) Blunden v. Desart, 2 Dr. & Warr. 405; Young v. English, 7 
Beav. 10; 2 Sp. 800, 801; Francis v. Francis, 5 De G. M. & G. 108; 
Turner v. Letts, 7 De G. M. & G. 243; Ex parte Harper, in re Pooley, 
20 Ch. Div. 685.; and see (as to solicitor’s lien on documents in the 
case of a winding up) Boughton v. Boughton, 23 Ch. Div. 169; dn re 
Capital Insurance Co., 24 Ch. Div. 408; In re Galland, aupra. ; 

(v) Faithfull v. Ewen, 7 Ch. Div. 495; Moet v. Pickering, 8 Ch. Div. 
372; Shippey v. Grey, W. N. 1880, p. 99; and distinguish Pringle v. 
Gloag, 10 Ch. Div. 676; Hamer v. Giles, 11 Ch. Div. 942; Ex parte 
Griffin, in re Adams, 14 Ch. Div. 37. 

(x) Dallow v. Garrold, ex parte Adame, 14 Q. B. D. 543; Rhodes v. 
Sugden, supra. 
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from the client (y), it has now been expressly provided, 
and in fact enacted, that a set-off for damages or costs 
between parties may be allowed notwithstanding the 
solicitor’s lien for costs in the particular cause or 
matter in which the set-off is sought (z); and a com- 
promise of the action, if it be fairly entered into, and 
if it is not purposely designed to defeat the solicitor’s 
lien, may have the effect of defeating it (a); but the 
solicitor’s lien will not be prejudiced if the costs are 
incurred in different actions (b). 


A banker also has a lien on the securities deposited 
by a customer for the customer’s general balance of 
account, and this right subsists where not inconsis- 
tent with the terms of a special contract for a specific 
security (c). 


Rights in equity equivalent to liens may also arise 
under various circumstances. Thus, real or personal 
estate may be charged by an agreement, express or 
implied, creating a trust, which equity will enforce, 
just as in the case of legacies or portions charged on 
land. Also, where a man agrees to sell his estate, and 
to lend money to the purchaser for improving the estate, 
he will have a lien for the advances so made, as well 
as for the purchase-money (d). Also, when there has 
been a breach of trust, and any cestur que trust is im- 
plicated therein and liable therefor, his beneficial in- 
terest 1n other parts of the trust fund is subject to a 
lien to the extent of the loss to the trust estate, which 


(y) Bx parte Clelland, L. R. 2 Ch. App. 808; Ex parte Smith, L. R. 
3 Ch. App. 125 ; and see especially Liamer v. Giles, 11 Ch. Div. 942; 
and Haymes v. Cooper, 33 Beav. 431. . 

(2) Order Ixv., Rule 14, Orders and Rules of 1883. 

(a) The Hope, § P. D. 144; and see Brunsdon v. Allard, 2 E. & E. 
19; and distinguish Ross v. Buxton, 42 Ch. Div. 190 (where a fraud 
on the solicitor was attempted). 

(b) abe v. Hope, 14 Q. B. D. 922; Blakey v. Latham, 41 Ch. 
Div. 518. 

. (ce) Inve European Bank, L. R. 8 Ch. App. 41. 
(@) Ex parte Linden, 1 Mont. D. & D. 435; 2 Sp. 803. 
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loss may accordingly be made good thereout by im- 


pounding same (ce), Also, if one of two joint-tenants Joint-tenant’s 
of a lease renew for the benefit of both, he will -have a oe pipiens 
lien on the moiety of the other joint-tenant for a moiety lease. 


of the fines and expenses (/). 


But it seems, that where two or more purchase an No lien where 
estate, and one pays the money, and the estate is con- pale era 
yeyed to them both, the one who pays the money gains *e moneys 
neither a lien nor a mortgage, because there is no 
contract for either; he has a right of action only (9); 
but upon a subsequent partition of the purchased 
property, the debt would be provided for without the 
necessity of bringing any independent action for it. 

Also, if one of two joint-lessees or occupiers of a house or where one 
redecorates it at his own expense in the first instance, da pio 
he has no lien in respect thereof (2); and in such a pense 
case he may have no action or remedy at all, save and 

except that upon a subsequent partition of the pro- 

perty, compensation would perhaps be made him for 

what he had properly expended (7), sco. for the in- 

crease of selling value given to the property by reason 

of such expenditure. 


(e) Hallett v. Hallett, 13 Ch. Div. 232; and compare Mycock v. 
Beatson, 13 Ch. Div. 384; and see pp. 189, 190, supra, 

(f) Ex parte Grace, 1 B. & P. 376. 

(9) 2 Sp. 803. 

(h) Kay v. Johnson, 21 Beav. 536; and see Saunders v. Dunman, 
7 Ch. Div. 825, 


(t) Leigh v. Dickeson, 12 Q. B. D. 194; 15 Q. B. D. 60, 
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CHAPTER XX. 
PENALTIES AND FORFEITURES, 


THE doctrine of equity with regard to penalties and 
forfeitures is this, that wherever a penalty or forfeiture 
is inserted merely to secure the performance of some 
act or the enjoyment of some right or benefit, the per- 
formance of such act or the enjoyment of such right 
or benefit is the substantial and principal intent of 
the instrument, and the penalty or forfeiture is only 
accessary ; and the court therefore relieves against the 
penalty or forfeiture, and decrees compensation in lieu 
thereof, proportionate to the damage actually sus- 
tained (a). And in the case of bonds to secure a mere 
debt, as the penal sum is usually double the amount 
of the debt, the obligee never recovers on account 
of principal, interest, and costs, or damages more than 
the amount of the penalty, and usually much less; 
and he cannot issue a specially indorsed writ, and 
proceed accordingly for the recovery of such penalty 


In all cases, if the penalty is to secure the mere 
payment of money, courts of equity will relieve the 
party upon his paying the principal and interest (c). 
And if the penalty is to secure the performance of 
some collateral act or undertaking, the court will 
ascertain (if it is possible to ascertain) the amount of 
damages, and will grant relief on payment thereof (@). 


(a) Sloman v. Walter, 2 L. C. 1112. 

(6) Tuther v. Caralampi, 21 Q. B. D. 414. 
‘ Elitott v. Turner, 13 Sim. 477. 

d) Daniell’s Ch. Pr. 1510-1512. 
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But a court of equity, in the case of bonds con- s 
ditioned to secure the performance of a contract, will tench by pat 
not permit the party to escape from his contract by ‘he Peney: 
paying the stipulated penalty; for, as observed by 
Lord St. Leonards in French v. Macale (e), “If a thing 
“be agreed to be done, though there is a penalty 
“annexed to its non-performance, yet the very thing 
“itself must be done” (/). 


Where, however, the contract is alternative, the rea] French v. 
intent being that the party bound thereby should have Share cove: 
either of two alternative modes of performance at his 
option, and that if he elects to adopt the one mode, he OO 
shall pay a certain sum of money, and if he elect to for one altor- 
adopt the other mode, he shall pay an additional sum Saat la . 
of money,—in such a case, equity will look upon the not § se of 
additional payment as in no sense a penalty, but as a 
sum agreed by the parties in the latter event, and 
accordingly will not relieve against the additional sum 
agreed upon. Lord St. Leonards in the case of French 
v. Macale (9g), speaking of such alternative contracts, lays 
down the law as follows:—‘“If a man covenants to 
“abstain from doing a certain act, and agrees that if 
“he does it he will pay a sum of money, he would be 
“compelled to abstain from doing that act; for he cun- 

“not in such a case elect to break his engagement and 
“pay the penalty instead. But if a man lets meadow- 
“Jand for two guineas an acre, and the contract is, that 
“if the tenant chooses to employ it in tillage, he may 
“do so, paying an additional rent of two guineas an 
“acre, the breaking-up of the land is an act permitted 
“by the contract, which in that case provides that the 
“landlord is to receive the increased rent;” or, in the 


(ec) 2 Drew, & War. 274; and disting. Weston v. Metropolitan Asylum 
District, § Q. B. D. 387; and on app., 9 Q. B. D. 404. cess 
Howard v. Hopkyns, 2 Atk. 370; and see National Provincial 
v. Marshall, 40 Ch. Div. 112. 
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words of Lord Rosslyn (2), ‘“ The demise is of land to 
“the lessee, to do with it as he thinks proper; and if 
“he uses itin one way, he is to pay one rent, and if 
“in another, another; and that is a different contract 
“altogether from an agreement not to do a thing, with 
“a penalty for doing it” (4). 


Rules as to It is necessary therefore in all cases to distinguish 

distinction —-_ between a penalty, strictly so called, and what is not 

penalty and g penalty at all; and the following rules have been 
quidated ‘ 

damages. laid down :— 


Smaller 1, Where the payment of a smaller sum is secured 
a larger, the larger sum is in all cases a penalty (4). 


a, Covenantto 2. Where the agreement stipulates for the perform- 
do several 


things, and © nce of several acts, and a sum is stated at the end 
— coheraay to be paid upon the breach of any cr all of such 
or all, stipulations, that sum is in general to be considered as 
Kemble v. a penalty. Thus, in Aemble v. Faurren (1), where the 
casein which Gefendant had engaged to act as principal comedian at 


pene! fee al Covent Garden for four seasons, conforming in all 


to be not things to the rules of the theatre, and the plaintiff was 
Foaldeted, to pay her 43, 6s. 8d. every night the theatre was 


ani yet court open; and the agreement contained a clause, that if 
either of the parties should neglect or refuse to fulfil 

the said agreement, or any part thereof, or any stipula- 

tion therein contained, such party should pay to the 

other the sum of £1000, which sum it was thereby 

declared and agreed should be liquidated and ascertained 

damages, and not a penalty or penal sum, or in the 

nature thereof; the defendant having refused to act 


(hk) Hardy v. Martin, 1 Cox. 27. 

(¢) Herbert v. Salisbury ¢: Yeovil Railway Company, L. R. 2 Eq. 221 ; 
and see Rolfe v. Paterson, 2 Bro. P, C. 436. 

(k) Astley v. Weldon, 2 B. & P. 350-354; Ayleté v. Dodd, 2 Atk. 239; 
and diating. Protector Endowment Co. v. Grice, § Q. B. D. 121; on 


, 5 Q B. D. 592. 
“Pe ding. 141. 
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during the second season, the court decided that, not- 
withstanding these sweeping words, the £1000 was a 
penalty; Tindal, C.J., observing that it was a contra- 
diction in terms to say that a very large sum, which 
was to become immediately payable in consequence 
of the non-payment of a very small sum, was not a 
penalty (m). 


3. On the other hand, where the payment stipu- 3. Where 
lated to be made on the occurrence of a specified event 
is exactly proportioned to the extent of the particular 
breach, and especially if it is expressed in the con- 
tract that the payment is to bear interest from the 
date of the breach, in such a case the principle of 
French v. Macale, supra, would be clearly applicable, 
and the payment would not be in the nature of a 
penalty at all. Therefore when the defendants (who 
were mining lessees) had the liberty of placing slag 
from their blast furnaces on the land demised, and 
covenanted (inter alia) to pay the lessor £100 per 
imperial acre for all land not restored to its original 
agricultural condition at a particular date, the court 
held that the 4100 was not a penalty, but the agreed 
value of the surface damage (m). 


4. There never was any doubt that if there be only #1 only-one 
ent 0 


one event upon which the money is to become payable, which money 
and there is no adequate means of ascertaining the i#fo be pay” 
precise damage that may result to the plaintiff from Lone 
the breach of the contract, it is perfectly competent to damage. 


the parties to fix a given amount of compensation in 
order to avoid the difficulty (¢). Also, if there be 


ee ner 


(m) Mayne on Dam., 3d ed., 192; Davies v. Penton, 6 B. & C. 223; 
Horner v. Flintuf, 9 M. & W. 681; 3 Byth. & Jarm, Conv. by Sweet, 
325; Dimech v. Corlett, 12 Moo. P. C. C. 199. 

(n) Elphinstone v. Monkland /ron and Coal Co., 11 App. Ca. 332. 

(0) Sainter v. Ferguson, 7 C. B. 730; Sparrow v. Paris, 8 Jur. N. 8. 
391; Bytb. & Jarm. Conv. by Sweet, 326; Mayne on Dam., 31 ed, 
130. 
20D 
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a contract consisting of one or more stipulations, the 
damages from the breach of which cannot be measured, 
then the contract must be taken to have meant that 

the sum agreed on was to be liquidated damages in 

the case of any breach, and not a penalty (7). 


3. The mere 5. The mere use of the term “penalty” or “liqui- 
use of term 


ze pea or dated damages,” does not conclusively determine the 
damages,” intention of the parties; but, like any other question 
uot conclusive. of construction, that intention is to be determined by 

the nature of the provisions, having regard to the 


whole instrument 


6. Court leans 6. When the expressions are doubtful, the court 

towards con- . ‘ : : 

atruipg sum as Will lean in favour of the construction which treats 

apensity, the sum as a penalty, such construction being the 
more consonant with justice (7); at the same time, 
the mere largeness of the sum will not per se be any 


reason for holding it to be a penalty (s). 


Forfeitures The same general principles which apply to equitable 
relief against penalties govern the courts of equity in 


relieving against forfeitures,—at least in cases other 
excepting aa than those arising out of tenures or under leases and 
between land- ‘ : 
Sords and other strict contracts (¢). And even in the case of 
cen leases, equity would interfere to a limited extent to 
relieve against a forfeiture; eg. against a forfeiture 
for non-payment of rent, on the lessee paying the 
rent («); for that was a mere money demand. 
‘ (p) Mayne on Dam., 3d ed., 129; Atkyns v. Kinnier, 4 Exch. 776- 
783; Galsworthy v. Strutt, 1 Exch, 659; and consider Wallis v. Smith, 
21 Ch. Div. 243. 


(gq) Dimech v. Corlett, 12 Moo. P. C. C. 1993 Green v. Price, 13 M. 
& W. 7or; 16 M. & W. 346; Jones v. Green, 3 You. & J. 304. 

(r) Davies v. Penton, 6 B. & C. 216, 

(8) Astley v. Weldon, 2 B. & P. 351. 

(t) Cooper v. L. Bd S.C. Ry. Co., 4 Exch. Div. 88; and see Jn re 
Moir, Warner v. Moir, 25 Ch. Div. 605. 

(wu) Freem. Ch. Rep. 114. The Common Law courts might also have 
relieved in such a case; 15 & 16 Vict. c. 76, 86. 210-212; 23 & 24 
Vict. o. 126, 8%. 13 Bowser v, Colby, 1 Hare, 126. 
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It was not quite settled whether equity could (but Forfeiture 
the better opinion was that equity could not) relieve pi aiedenar 
against a forfeiture arising from a breach of covenant *° *ePsi 
to repair, or any breach of covenant other than the 
breach of covenant to pay rent, unless under very 
special circumstances (v). Equity would, however, 
have required the covenantee to be satisfied with a sub- 
stantial performance of the covenant ; but if the con- 
tract were such that it was of the very essence of the 
contract that it should be strictly performed (in which 
case the strict performance was matter of substance 
and not of form merely), equity could not have relieved 
against the forfeiture (2). 


Similarly, courts of equity could not have relieved a Breach of 
tenant from forfeiture for breach of a covenant to fovensnt to 
insure (y), unless perhaps in some special cases where 
a money payment would have been a complete com- 
pensation. This rule was found to operate very hardly 
on those few lessees who inadvertently and not wil- 
fully neglected to insure; and accordingly the Legisla- 
ture stepped in and remedied it, but in the case of 
such inadvertent neglects only, and only where no 
damage from fire had happened, and the inadvertence 
had been purged by the effecting of a proper fire 
insurance before coming for relief (2). 


However, now, by the Conveyancing Act, 1881 Relief under 
the Convey- 


(44 & 45 Vict. c. 41), 8. 14, the High Court is en- ancing 
abled to give relief upon equitable terms (to be pre- '88* 
scribed by the court), against every forfeiture for 
breach of any covenant whatsoever (a) contained in 


(v) Hill v, Barclay, 18 Ves. 62. 

(x) Hill v. Barclay, 16 Ves. 402; 18 Ves. 62; Gregory v. Wilson, 9 
Hare, 683 ; Nokes v. Gibbon, 3 Drew. 681; Bamford v. Creasy, 3 Giff. 
675; Croft v. Goldsmid, 24 Beav. 312. 

(y) Green v. Bridges, 4 Sim. 96. 

(2) 22 & 23 Vict. c. 35, 8. 4; and see the C. L. P. Act, 1860 (23 & 24 
Vict. c. 126), ss. 2, 3; Page v. Bennett, 2 Giff. 117. 

(a) Quilter v. Mapleson, 9 Q. B. D. 672. 
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a lease or under-lease or fee-farm grant, other than 
and except only the following covenants and condi- 
tions, namely,—(1.) The covenant not to assign or 
underlet ; (2.) The condition of forfeiture upon a 
bankruptcy or execution; and (3.) The covenant in 
a mining lease for permitting inspection, &c., by the 
lessor. 
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CHAPTER XXI. 


MARRIED WOMEN. 


Sror. L—SEparate Estate. Srot. III.—Eaqurity ro a Serrre- 
Sub-sect. 1.—Apart from Legis- MENT AND Ricut oF Survi- 
lation. VORSHIP. 
Sub-sect. 2.—The effects of Re- 
cent Legislation. Sect. 1V.—SeEtr.eMENts In DERO- 
Srcr. II.—Pin-Money ann PaRa- GATION OF Marirat RicuHts. 
PHERNALIA. 


In no respect did the rules of equity show a more 
complete divergence from those of the old common 
law than on the subject of the rights and liabilities of 
married women. 


By the old common law the husband on marrying Rights of 
became entitled to receive the rents and profits of the ™é° 


wife’s real estates during the joint lives (a); and he 
became absolutely entitled to all her chattels personal The husband 
in possession (J), and to her choses in action upon Sony ck 
reducing them into possession during the coverture (c) ; general rule. 
or if he did not, but survived her, he (d), and after his 
death his administrator (c), on taking out administra- 
tion to the wife, was entitled to recover these choses 
in action of the wife. He also became entitled jure 
mariti to her chattels real, z.c., leaseholds, with full 


(2) Polyblank v. Hawkins, Doug. 329 ; Moore v. Minten, 12 Sim. 161. 

(b) Co, Litt. 300 a. 

(c) Scawen v. Blunt, 7 Ves. 2943; Wildman v. Wildman, 9 Ves. 174; 
Co. J.itt. 351. 

(d) Betts v. Kimpton, 2 B. & Ad. 277; Proudley v. Fielder, 2 My. & 
K. 57; and see Smart v. Tranter, 40 Ch. Div. 165. 

(ce) In the goods of mags fe LR. 2P. & D. 394; Fleet v. Perring, 
L. R. 3 Q. B. 536; Re Wensley, 7 P. D. 13. 
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power to aliene them inter vivos, even though rever- 
sionary (/), provided only that by any possibility. they 
were capable of falling into possession during the 
coverture, and not otherwise (g); though, if he died 
before his wife without having reduced into possession 
her choses in action (%), or without having aliened 
inter vivos her chattels real (1), they survived to her. 


The husband acquired these extensive interests in 
the property of his wife in consideration of the obli- 
gation which upon marriage he contracted of main- 
taining her; but the old common law gave the wife 
no remedy whatever in case of the husband’s refusing 
or neglecting to maintain her, or in the case of his 
bankruptcy; so that a married woman might have 
been left utterly destitute, no matter how large a 
fortune she had brought to her husband on the 
marriage ; and it was for this reason that equity raised 
up, with reference to married women, a system founded 
on justice and right, and utterly in contravention 
of the doctrines of the old common law; and so 
beneficial was the equitable jurisdiction found by ex- 
perience to be, and so much in harmony with the 
requirements of modern society, that it received at 
length legislative sanction by the Married Women’s 
Property Act, 1870, amended by the Married Women’s 
Property Act, 1874, both which Acts have since been 
consolidated and amended by the Married Women’s 
Property Act, 1882, hereinafter more particularly 
stated. 


It is proposed, firstly, to consider the original juris- 


(f) Donne v. Hart, 2 Russ. & My. 363; Bates v. Dandy, 2 Atk. 207; 
3 Russ. 72 9; and see in re Bellamy, Elder v. Pearson, 25 Ch. Div. 
20. 
(g) Duberley v. Day, 16 Beav. 33; and see Jn re Bellamy, Elder v. 
Pearson, Poe Div. 620. 
(A) Co. Litt. 351 0. 
(s) Zbid, 
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diction of the Court of Chancery, and now of the Protective 
Chancery Division regarding married women, and then We | 
afterwards to explain the effect of the recent legisla- Chancery. 
tion; but occasionally the effect of such recent legisla- 
tion is most conveniently stated incidentally in con- 


sidering the original jurisdiction. 


Section I].—Tar Wire’s SEPARATE ESTATE. 
Sus-Sect. 1.—Apart from Legislation. 


At common law the existence of the wife as an Feme covert 

‘ es fe could not at 
entity, or persona, separate and distinct from her hus- common law 
band was considered as merged by the coverture in the held 


entity, or persona, of her husband (/); in equity thehwh 
, ; but she might 

case was different; for there a married woman Was do so in 
considered capable of owning and holding property °™*: 
independently of her husband for her own separate 

use (/); and once having been permitted to own and 

hold property to her separate use, she took these with 

all the privileges and incidents of property, including 


the jus disponendi (m). 


The wife’s separate estate (apart from recent legisla~ Separate 
. . : estate, how 
tion) may be created in any species of property, and created. 


in many ways, ¢.g., the following :— 


1. The wife may hold separate estate by an ante- 1. By ante- 
nuptial written agreement with her intended husband, euprac sees 
and such ante-nuptial agreement may be made with 
reference either to her own property, or to the property 
of her husband, or of third parties (7). 


(k) Murray v. Barlee, 3 My. & K. 220. 

(ft) Brandon v. Robinson, 18 Ves. 434. 

(m) Fettiplace v. Gorges, 1 Ves. Jr. 48. 

(n) Simmons v. Simmons, 6 Hare, 352; Tullett v. Armstrong, 1 Beav. 
21. 
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2. She may also hold separate estate by special 
agreement with the husband after marriage (0), or 
where the husband deserts her, and this independently 
of and long prior to the statute 20 & 21 Vict. c. 8 5 
(p); and the separate estate may arise even under a 
private Act of Parliament (@). | 


3. The wife may also become entitled to separate 
estate by virtue of a separation deed between herself 
and her husband; and for such a deed no trustee is 
required (7); but a trustee of such a deed is very 
desirable for the husband’s indemnity and protection. 
Usually, however, this species of separate estate comes 
to an end with the resumption of cohabitation (s), 
unless the separation deed otherwise express, and ex- 
cepting as regards any savings of income made by the 
wife before such resumption (?). 


4. Gifts also from the husband to the wife may be 
made to her separate use, where they are made to her 
absolutely, and not merely to be worn as ornaments of 
her person (wv). And it seems also that a gift from 
a stranger, by delivery merely, to the wife during her 
coverture, even though not expressed to be for her 
separate use, would be for her separate use (r). 


(0) FHaddon v. Fladgate, 1 Swab. & Tr. 48; Pride v. Bubb, L. R. 7 
Ch. App. 64; Ashworth v. Outram, 5 Ch. Div. 923. ; 

(p) Cecil v. Juxon, 1 Atk. 278; Re Pope's T'rusts, 21 W. R. 6463 2 
Bright’a Hush, and Wife, 299 ; and see /n re Raindon’s Trusts, 4 Drew. 
466; Rudge v. Weedon, 4 De G. & Jo. 216, 223; Nicholson v. Drury 
Buildings, 7 Ch. Div. 48. 

(q) Jn re Peacock's Trusts, 10 Ch. Div. 490. 

(r) M ‘Gregor v. M‘Greqor, 21 Q. B. D. 424. 

(s) Nicol v. Nicol, 30 Ch. Div. 143; 31 Ch. Div. §24; Haddon v. 
Haddon, 18 Q. B. D. 778. 

(¢) Crouch v. Waller, 4 De G. & J. 302. 

(u) Graham v. Londonderry, 3 Atk. 393; Grant v. Grant, 13 W. R. 
1057; Mews v. Mews, 15 Beav. 529; Baddeley v. Baddeley, 9 Ch. Div. 


113. 
io Graham v. Londonderry, 3 Atk. 393; 1 Bright's Husb. and Wife, 
2 : 
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5. A wife trading separately is entitled to the trade s. 
property as her separate estate (z). ing 


6. The wife will, of course, hold all such property 6 By _ 
to her separate use as has been expressly Jimited to Arpad 
her by devise or otherwise for that purpose, whether 
before or after coverture; and this is probably the 
most frequent source of the separate estate of married 
women, apart of course from recent legislation. But 
the written declaration of the husband alone (that is 
to say, without his wife’s concurrence therein) would 
not render the wife’s fee-simple her separate estate (y), 

—scil. because he is not competent, by virtue of his own 


limited estate therein, to create a trust thereof. 


It was formerly supposed that the interposition of Interposition 
trustees in all arrangements of this sort, whether made 
before or after marriage, was indispensable for the pro- 
tection of the wife’s interests; in other words, that the 
property of which the wife was to have the separate 
use should be vested in trustees for her benefit; and 
that the agreement of the husband should be made 
with such trustees. But although in strict pro- 
priety that should always be done, yet it was after- 
wards established that the intervention of trustees was 
not indispensable; and that whenever real or personal 
property was devised to, or otherwise given to or 
settled upon a married woman, either before or after 
marriage, for her separate use, without the interven- 
tion of trustees, the intention of the parties would be 
effectuated in equity, and the wife’s interest protected 
against the rights and claims of her husband and of 
his creditors (z); and in such a case the husband, as 
having the legal estate, would be held a trustee for the 





(x) Ex parte Shepherd, in re Shepherd, 10 Ch. Div. 573 

(y) Dye v. Dye, 13 Q. B. D. 147. 

(2) Newlands v. Paynter, 4 My. & Cr. 408; Fox v. Hawks, 13 Ch. 
Div. 822; Ex parte Sibcth, in re Sibeth, 14 Q. B. D. 417; Bx parte 
Whitehead, in re Whitehead, 14 Q. B. D. 419. 
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wife (a). And under the Married Women’s Property 
Act, 1882 (0), it is expressly provided that the inter- 
vention of a trustee or trustees shall not be necessary. 


No particular form of words was or is necessary in 
order to vest property in a married woman for her 
separate use; therefore if there is a gift of property to 
the wife for her “sole and separate use” (c), “for her 
own use, and at her own disposal” (d), ‘‘for her own 
use, independent of her husband” (ec), “for her own 
use and benefit, independent of any other person” (/), 
or ‘‘so as that she should receive and enjoy the issues 
and profits” (7), the separate use will be created; on 
the other hand, no separate use would be created 
where there was, ¢.g., a mere direction “to pay to a 
married woman and her assigns” (i), or where there 
was a gift “to her own use and benefit” (7), or to her 
“absolute use” (4), or where payment was directed to 
be made “into her own proper hands, to and for her 
“own use and benefit” (/), or when property was given 
“to be under her sole control”’ (m). 


The rule was laid down in Peacock v. Monk (n), “ that 
“a feme covert acting with respect to her separate pro- 
“perty was competent to act in all respects as if she 
“ were a feme sole” (0); but of course where the restric- 


(a) Parker v. Brooke, 9 Ves. 583; Rich v. Cockell, 9 Ves. 375; Ex 
parte Whitchead, in re Whitehead, supra. 

(b) 45 & 46 Vict. c..75, & 1, sub-sect. I. 

(c) Parker v. Brooke, 9 Ves. 583. 

(d) Inglefeld v. Coghlan, 2 Cull. 247. 

(e) Wagstaff v. Smith, 9 Ves. 520. 

(ff) Glover v. Hall, 16 Sim. 568. 

(g) Tyrreil v. Hope, 2 Atk. 588; and see Gilbert v. Lewis, 1 De G. 
Jo. & Sm. 3: In ve Tarsey’s Trusts, L. R. 1 Eq. 561. 

(kh) Lumo v. Milnes, 5 Ves. 517. 

(t) Kensington v. Dolland, 2 My. & K. 184. 

(k) Ex parte Abbot, 1 eg 

(lt) Tyler v. Lake, 2 Russ. & My. 183. 

(m) Massey v. Parker, 2 My, & K. 174. 

(n) 2 Vea. 190. 

(0) Hulme v. Tenant, 1 L. C. 521. 
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with) was annexed to the separate use, this power of 
disposition was taken away. And in accordance with 

this rule it was decided,— 


(a.) That personal property settled upon a /eme (a. ) Aa to per- 
covert for her separate use was subject to all the “°°: 
incidents of property vested in persons swi juris, and 

that the feme might dispose of it without her husband's 

consent, either by act inter vivos (p), or by will (q); 

and this power extended to interests in reversion, as 

well as to interests in a (rv); also,— 


(6.) That as to real ee settled to the separate (b.) As to 
use of a married woman, she had the same power over HY; oi ate, 
her life-interest therein as she would have had as a feme 
sole, and that a contract to sell or mortgage that in- 
terest would have been specifically enforced against 
her (s); and as regards her absolute fec-sumple estates, 2. Fe 
that while she could not dispose of the legal estate with- °**t*™ 
out the concurrence of the person or persons in whom 
that estate was vested (viz., of her husband or of her 
other trustees, as the case might be), she might dispose 
of the equitable fee-simple estate either by will or by an 
instrument inter vivos, and without the concurrence of 
her husband (¢), and that whether trustees were inter- 
posed or not (wu); but whether such disposition of her 
fee-simple estates by deed or by will would deprive the 
husband surviving her of his curtesy estate, assuming 
that he would otherwise be entitled thereto, the rule of 


(p) Wagstaff v. Smith, 9 Ves. 520. 

(q) Fettiplace v. Gorges, 3 Bro. C. C. 8; In the goods of Smith, 1 Sw. 
& Tr, 125. 

Po Sturgis v. Corp, 13 Ves. 190; Lechmere v. Brotheridge, 32 Beav. 


ates Stead v. Nelson, 2 Beav. 245; Major v. Lansley, 2 Russ. & My. 
57. 
aC Taylor v. Meads, 34 L. J. Oh. 203; Pride v, Bubb, L. R. 7 Ch. 


64. 
() Hall v. Waterhouse, 13 W. R. 633; aud see Zesex v. Atkyns, 14 
Ves. 542; Hodgson v. Hodgson, z Kee. 704. 
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the court appears to have been at first very undecided, 
but seems now to be fully settled as follows, namely, 
that although, in the absence of, or subject to, any such 
disposition by the wife, the husband is entitled to his 
curtesy, yet in case the wife disposes of the whole estate 
by deed inter vivos, or even by will, the husband is by 
such disposition wholly barred and excluded from his 
estate by the curtesy (v). 


Geparate pros Upon the principle that a married woman as to 

i Perce her separate property is to be deemed a /eme sole, 

of trust, she would render it liable by concurring with her 

strained from trustees in a breach of trust (x), or by herself commit- 

i ae ting a breach of trust in respect of other property 
under the trust (y), unless she was restrained from 
anticipation (z); but she must have been an “ actual 
actor” in the breach (a). And under the Married 
Women’s Property Act, 1882 (0), a married woman is 
now rendered liable as regards her separate property 
under that act for any breach of trust or devastavit 
committed by her either before or after her mar- 
riage, and this liability is to be regarded as a liability 
arising upon a contract by her within the meaning of 
the Act. 


The savings If the wife, having property settled to her separate 
ety of use, effected savings out of it, she had the same power 


estate are and control over those savings as she had over the 
ctate. ss Sparate estate itself; for, in the quaint language of 


Lord Keeper Cowper, “the sprout was to savour of 





(v). Roberts v. Dixwell, 1 Atk. 607; Morgan v. Morgan, 5 Mad. 408 ; 
ice v. Rowley, L. R. 8 Eq. 139; Cooper v. M‘Donald, 7 Ch. 
Vv. 2 


Ee (z) Aides v. Swirles, 2 Sm. & Giff. 219; Jones v. Higgina, L. R. 2 


a Clive v. Carew, 1 J. & H. 199. 

(z) Davies v. Hodgson, 25 Beav. 186; Pemberton v. AGill, 1 Drew. 
& Sm. 266; Stanley v. Stanley, 26 W. R. 310; 7 Ch. Div. 589. 

(a) Sawyer v. Sawyer, 28 Ch. Div. 595. 

(b) 45 & 46 Vict. c. 75,8. 24. And see the Trustee Act, 1888 (51 & 
52 Vict. a. 59), & 6; and sppra, pp. 189, 191. 
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“the root and to go the same way” (c); and if the 
wife had a power over the capital, she had also a 
power over the income and accumulations (d); and 
the same rule applied to savings out of the income 
allowed to a married woman under her husband’s 
lunacy (e); and even the investments made with such 
savings or with the accumulations thereof belonged to 
the married woman for her separate use (),—a result 
which, however, did not in all cases hold good for the 
investments of the capital moneys of the separate ‘ 
estate (7); but now, under the Married Women’s 
Property Act, 1882 (4), the investments of capital 
moneys, being the woman’s separate property under 
that Act, would also be, and remain, in all cases 
separate estate. 


“A wife having property settled for her separate She may per- 
“use was entitled to deal with the money as she jit her bus 
‘pleased. If she directly authorised the money to be ceive the 

é : ; .. income of her 
“paid to her husband, he was entitled to receive it, separate 
‘and she could never recall it. . .. If the husband thoueh sates 
‘and wife, living together, had for a long time so steer Hit 
‘‘dealt with the separate income of the wife as to 


“show that they must have agreed that it should 
“come to the hands of the husband, to be used by 
“him (of course for their joint purposes), that would 
“have amounted to evidence of a direction on her 
“part that the separate income, which she otherwise 
“would be entitled to, should be received by him” Im any case, 


(i); and even in cases where she was entitled to an ogee 


account against him for such receipts, the general yeur's account. 


(ce) Gore v. Knight, 2 Vern. 535. 

(d) Newlands v. Paynter, 4 My. & Cr. 408; Humphrey v. Richards, 
2 Jur. N.S. 432. 

(e) Re Sharp, 3 P. D. 76. 

(f) Barrack v. M‘Culloch, 3 K. & J. 110. 

(9) Wright v. Wright, 2 J. & H. 647. 

(A) 45 & 46 Vict. c. 75, as. 6, 7, 8. 

(4) Caton v. Rideout, 1 Mac. & G. 601; Rowley v. Unwin, 2 K. & J. 
138; Dizon v. Dizon, 9 Ch. Div. 587. . 
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rule was that he should be obliged to account for one 
She may make year’s receipts only (%); but of course she may, where 
etre ners not restrained from anticipation, make on actual com- 
rate extate to plete gift of her separate property to her husband 
(as indeed to any one else); and in such a case, she 
would be entitled to no account whatever of it (/); 
but the onus of proving such a gift is on the husband 
Husband takes (™). Also, if a feme covert, having personal estate 
separate Per- gettled to her separate use, dies without disposing of 
undisposed of ; it, the husband is entitled to 1t; and all those parts 
thereof that consist of cash, furniture, or other per- 
Either (z.), sonal chattels, or of chattels real (7), he takes in his 
ne pret ie marital right (0), and all such parts thereof as consist 
administrator. of “choses in action,” he is entitled to take as her 
administrator (py), and in either case for his, the 
husband’s, own benefit, but subject to his wife’s debts ; 
and this is the law also under the Married Women’s 
Property Act, 1882, as regards the wife’s separate 


property under that Act (q). 


Property Although a man having a general power of appoint- 
cal pou ment over property, which in default of appointment 


of appoint- = goes to others, by exercising his power makes the 
appointed property assets for payment of his debts, in 
an administration of his estate after his death (r), yet 
it was held, that if a married woman exercised such 
& power, the appointed property would not have 
been applicable to the payment of her debts in such 


(k) Lewin Tr. 549; Peachey on Settlements, 291 ; but see Darkin v. 
seria ee 578, 

({) Kdwards v. Cheyne, 13 App. Ca. 38 

(m) Wood v. Cock, 40 Ch. Div. 461. sd 

(n) Co. Litt. 46 b; Dyer, 251. 

(0) Molony v. Kennedy, 10 Sim. 254; Johnstone v. Lumb, 15 Sim. 308 ; 
and see (as to reversionary leaseholds) /n re Bellamy, Elder v. Pearson, 
5, Ch. Div. 620. 

p) Proudley v. Fielder, 2 My. & K. 57. 
x 45 & 46 Vict. c. 75, a8. 1, 4, 233 and ag pea 8 II; and see 
Lambert, Stanton v. Lambert, 39 Ch. Div. 

fa Jenny v. Andrews, 6 Mad. 264; and “istitiguiah Thurston v. Evans, 

32 Ch. Div. 508. 
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an administration of her estate; but now under the 
Married Women’s Property Act, 1882 (s), as regards 
contracts made by the married woman after the 31st 
December 1882 (ft), the appointed property would be 
assets in such administration. Even before that Act, 
it had, however, been decided that if a married woman 
had a general power of appointment, and she exercised 
it, and part of the appointment failed (¢g., through 
lapse), she thereby made the failed part of the appoint~ 
ment property her own, so as to defeat the gift over in 
default («),—scil. if an intention appeared to defeat 
such latter gift, and not otherwise (7). 


The reason for the old rule of equity in this respect: Differences be 
was to be found in certain differences between property phir cal iplales 
being separate property on the one hand, and powers chaste 
of appointment on the other hand. Thus, the separate 
property of a married woman was never recognised by 
the old common law, while her capacity to exercise 
a power of appointment was there fully recognised. 

And again, it was long held in equity that although a 
feme covert having separate estate might contract by 
express agreement a debt payable out of that property, 
yet she could not by mere contract incur a debt pay- 
able out of property over which she had a mere power 
of appointment (x); and it was only latterly decided, 
that a married woman committing a fraud was liable 
to be visited with the consequences of snch fraud 
(y), scl. that by the fraud she rendered her general 
property liable, and if that was insufficient, then 
the appointed fund also (z); and in the case of The 


(2) 45 & 46 Vict. ¢. 75, 8. 4. 

(t) In re Roper, Roper v. Doncaster, 39 Ch. Div. 482. 

(u) Willoughby-Osborne v. Holyoake, 22 Ch. Div. 238. 

(v) Thurston v. Evans, supra. 

(x) Shattock v. Shattock, L. R. 2 Eq. 186, 

(y) Savage v. Foster, 9 Mod. 35; Blain v. Terryberry, 11 Gr. 286. 

(z) Vaughan v. Vanderstegen, 2 Drew. 165, 363; Shattock v. Shattock, 
L. R. 2 Eq. 182. 
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London Chartered Bank of Australia v. Lempriere 
(a), in the Privy Council, although the distinction 
between separate property and a general power of 
appointment was not (as it could not be) exploded 
for all purposes, still the distinction was practically 
exploded by an ingenious evasion. In that case, 
a Mrs. A. was entitled to large personal estate, 
settled to her separate use, with remainder as she 
should by will or deed appoint, and she was not 
restrained from anticipation. At the request of her 
bankers she gave them a letter charging her interest 
under the settlement as a security for overdrafts, and 
subsequently made her will in execution of the power, 
and died largely indebted. The action was thereupon 
instituted to effectuate the charge; and although it 
was contended that the corpus could not be made 
liable, James, L.J., said: “In the present case it is 
“to be noted that the gift is to the married woman for 
‘her separate uso for life, with remainder as she should, 
“ notwithstanding her coverture, by deed or will appoint, 
“with remainder to her exceutors or administrators, 
‘‘Their Lordships are satisfied that on the weight of 
“‘ authority and on principle they ought to treat this as 
“what it is in common sense, and the common appre- 
“ hension of it would be, an absolute gift tu the sole and 
“ separate use of the lady. Zhe words arc an expansion 
“and expression of what would be rmplied in the words 
“sole and separate use ; and their Lordships conceive 
“themselves at liberty to hold that such a form of gift 
“to a married woman, without any restriction on antici- 
“pation, vests in equity the entire corpus in her for all 
“* purposes, as fully as a similar gift to a man would vest 
“it in him ” (0), 


(a) LL. R4 P. 0.572; Godjrey v. Harben, 13 Ch. Div. 216; Herring 
v. Barrow, 13 Ch. Div. 144; and see Heatley v. Thomas, 15 Vee, 596; 
and Plowden v. Gayford, 39 Ch. Div. 622. 

(6) Distinguish Paul v. Paul, 19 Ch. Div. 47; 20 Ch. Div. 742; 
overruling Paul v. Paul, 15 Ch. Div. 580. 
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Courts of equity were also very slow to admit that A seme covert 
& married woman having separate property could bind oatualiy 
that property even with any liability for her debts; pears 
but after a time, being pressed by the injustice of allow- estate with 
ing her to continue in the enjoyment of her separate 
property without paying her creditors, the courts at first 
ventured so far as to hold, that if she made a contract Successive 
for payment of money by a written instrument, with 
a certain degree of formality and solemnity, as by a(t) 
bond under her hand and seal (c), in that case the bound by 
property settled to her separate use should be made 
liable to the payment of it; and this principle was 
subsequently extended to instruments of a less formal (2.) By bill or 
character, such as to bills of exchange (d), or promissory- __ 
notes (¢), and ultimately to any written agreement (/). 
But these courts still for a long time refused to extend 
the principle to a verbal agreement or other common as- (4.) And last 
sumpsit ; for it was said the married woman’s disposition of #!) Py ani 
of her separate estate was in reality the execution of a of simple con- 
power of appointment, and only an instrument in writ- 
ing would operate as an execution of the power, and a 
mere assumpsit would not do (gy); or if the married 
woman’s disposition was not (and it was not in reality) 
like the execution of a power of appointment, at all 
events in order specifically to charge her separate estete, 
the execution by her of a written instrument was in- 
dispensable to show her intention to create such a 
charge (i); and it was only by means of a charge (1), 
and in fact it still is only by means of a guasi charge, that 


(c) Hulme v. Tenant, 1 L. C. §25; Heatley v. Thomas, 15 Ves. 596. 
(d) Stuart v. Kirkwall, 3 Mad. 387; Owen v. Homan, 4 H. L. Cas. 
997; M‘Henry v. Davies, L. R. 10 Eq. 88. 
(e) Bullpin v. Clarke, 17 Ves. 365; Field v. Sowle, 4 Russ, 112, 
. (f) Master v. Puller, 1 Ves. Jr. 513; Murray v. Barlee, 3 My. & K. 
209; Picard v. Hine, L. R. 5 Ch. App. 274. 
- (g) Murray v. Barlee, 3 My. & K. 223; Owens v. Dickenson, 1 Cr. & 
h. 


(hh Murray v. Barlee, 3 My. & K. 223. oe 
(i) Hodgson v. Williamson, 15 Ch. Div. 87; Robinson v. Pickering, 
16 Ch. Div. 660; Durrant v. Reckitts, 8 Q. B. D. 177; Hallett v. 
Hastings, 35 Ch. Div. 94. . : 
2 
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the married woman’s property can be rendered liable 
to satisfy her debts (k). However, latterly the courts 
felt themselves pressed with the inconsistency of draw- 
ing this distinction between the written and the verbal 
engagements of a married woman, and a growing ten- 
dency was manifested to adopt a more consistent course 
by holding, 1st, That to the same extent to which a 
married woman was by courts of equity constituted a 
jeme sole with respect to property, she ought also to be 
regarded as a feme sole with respect to her debts, or 
engagements in the nature of debts; and, 2d, That all 
such debts should stand on the same footing, in what- 
ever form contracted (/). And at last the liability 
of the separate estate on merely verbal contracts was 
decided by Kindersley, V.C., who in Matthewman’s Case 
(m), says: “It clearly is not necessary that the con- 
“tract should be in writing, because it is now admitted 
“that if a married woman enters into a verbal engage- 
“ment, expressly making her estate liable, such contract 
“would bind it; nor is it necessary that there should be 
“an express reference made to the fact of there being 
“such separate estate, for a bond or promissory-note 
“given by a inarried woman, without any mention of 
“her separate estate, has long been held sufficient to 
“make her separate estate liable (x), provided she be not 
“restrained from anticipation (0). Jf the circumstances 
“are such as to lead to the conclusion that she was 
“contracting not for her husband, but for herself, in 
“respect of her separate estate, that separate estate will 
“be liable to satisfy the obligation.” 


(4) Married Women’s Property Act, 1882 (45 & 46 Vict. ¢. 75), ss. 1. 


13, 15. 
(1) Vaughan v. Vanderstegen, 2 Drew. 182. 
(m)L. R. 3 Eq. 787; see also Mayd v. Field, 3 Ch. Div. 587; 
hig ~ Jenkins, 6 Ch. Div, 728; Collett v. Dickenson, W 
1979, ° 
. (n) Johnson v. Gallagher, 3 De G. FP. & Jo. 494. 
(0) Atwood v. Chichester, 3 Q. B. D. 722. 
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But even after the rule had been thus extended in The liability 
now extends 


the last-mentioned case, the courts still evinced 2 to future 
great aversion to extending the liability of the separate | dled of 
estate of a married woman; and it was held, in fact, 
that her general engagements entered into during the 
coverture could be enforced only against so much of 
her separate estate as she was entitled to at the date 
of entering into the engagement, and as remained at 
the date of entering up judgment and suing out execu- 
tion against it, and not against separate estate to 
which she became entitled after the date of entering 
into the engagement (p); but now, under the Married 
Women’s Property Act, 1882 (q), the contracts of a 
married woman bind not only her then present, but 
also all future accruing, separate property, scil. being 
property which is made separate estate by the Act; 
but to have this effect, the contract must have been 
made on or after the Ist January 1883 (r). As 
regards the married woman’s contracts made before 
coverture, and for which judgment has been entered 
up during the coverture, it is not necessary to show 
that the wife has separate estate at the date of entering 
up the judgment (s). 


It was not the practice of the court to make any No personal 
personal decree avainst a married woman (¢); there- 
fore, no bankruptcy decree or order for her imprison- 
ment under the Bankruptcy Act, 1869 (now 1883), 
or the Debtors’ Act, 1869, could be made against 


(p) Pike v. Fitzgibbon, Martin v. Fitzgibbon, 14 Ch. Div. 837; on 
app., 17 Ch. Div. 454; Flower v. Buller, 15 Ch. Div. 665; aud see 
Smith v. Lucas, 18 Ch. Div. 531; King v. Lucas, 23 Ch. Div. 712; Jn 
Die oe and Waller, 24 Ch. Div. 405; Jn re Vardon's Trusts, 31 Ch. 

iv. 275. 

(@) 45 & 46 Vict. c. 75, 8. 1, sub-sect. 4. 
Turndull v. Forman, 15Q. BD. Au 

oli Downe v. Fletcher, 21 Q. B.D. 11; and see Beck v. Pierce, 23 
B. D. 316. 
(t) Recscae. Wigzell, 1 Mad. 264. 
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her (1), even although she was engaged in trade and 
was trading separately from her husband. However, 
now, under the Married Women’s Property Act, 1882 
(v), a married woman carrying on a trade separately 
from her husband is, in respect of her separate property, 
scil. being property which is made separate estate by 
the Act, made subject to the bankruptcy laws in the 
same way as if she were a feme sole; but even yet, if 
she is not carrying on such a separate trade, she is 
not liable to be made a bankrupt (xv). And even if 
she is carrying on such a separate trade, she is not 
liable to a commitment order under section 5 of the 
Debtors’ Act, 1869 (y). The principle underlying all 
these decisions seems to be this, that the wife’s person 
is the property of her husband; and his property is 
not (for another person’s debts, even although that 
other person is his wife) to be either taken from him 
by imprisonment of the wife or otherwise slandered 
by the bankruptcy of the wife (not being engaged in 
a separate trade), 


The extent of the relief afforded by equity against 
the separate estate of a feme covert was thus laid down 
by Lord Thurlow in Hulme v. Tenant (z): “ Determined 
“ cases seem to go thus far, that the ceneral engagement 
“of the wife shall operate upon her personal property, 
“and shall apply to the rents and profits of her real estate ; 
“but 1 know of no case where the general engagement 
“of the wife has been carried to the extent of decreeing 
“that the trustees of her real estate shall make convey- 
“ance of that real estate, or shall by sale, mortgage, or 


(u) Johnaon v. Gallagher, 30 L. J. Ch. 398; and especially Kx parte 
» tm re Heneage, L. R.9 Ch. App. 307; Sz parte Shepherd, in 
- to Ch. Div. §73; 2a parte Jones, in re Grisell, 12 Ch. 
v. 
(v) 45 & 46 Vict. 0 75, a. 1, sub-sect. 5. 
(x) Jn ve Gardiner, ex parte Coulaon, 20 Q. B. D. 249. 
(y) Scott v. Morley, 20 Q. B. D. 120; Downe v. Fletcher, 21 Q. B. 


Ae & © 
(2) 1 LC. §26, 
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“otherwise, raise the money to satisfy that general 
“engagement on the part of the wife” (a). But it is 
more than doubtful whether this statement of Lord 
Thurlow’s adequately expressed the extent of the relief 
which was latterly afforded against the separate property 
of married women ; for when the quasi charge of debts 
against such property was declared, the courts would 
proceed to give directions as to the realisation of the 
charge; and they might apparently, in a proper case, 
have directed a sale or mortgage thereof, together with 
the necessary incidental conveyance. The Married 
Women’s Property Act, 1882 (6), appears to be silent 
on the subject. Excepting through such declaration of 
quasi charge and the realisation thereof in such manner 
as the court may direct, the creditors, semble, can have 
no execution against either the real or the personal 
estate of the married woman during her life, and the 
execution will be expressly limited to such separate 
estate (if any) as she is not effectively restrained from 
anticipating (c); but after her death the creditors of a 
married woman may file a bill against her represen- 
tatives for the administration of her separate estate, 
which will be treated as equitable assets (¢); and her 
ante-nuptial debts would‘be provable along with all 
her other debts contracted with reference to her separate 
estate (¢e). Also, in the case of a married woman, 
equally as in the case of a man, if being the donee of 
a power of appointment she exercises that power with 
the intention of defeating the gift over in default (/), 


(a) Francis v. Wigzell, 1 Mad. 258; Aylett v. Ashton, 1 My. & Cr. 
105, 112. 

3) 45 & 46 Vict. c.75; but see Williams v. Mercier, 9 Q. B. D. 
337; 10 App. Ca. 1; Bu raill v. Tanner, 13 Q. B. D. 61. 

(ce) Bursill v. Tanner, 13 Q. B. D. 691; and see Meager v. Pellew, 
14 Q. B. D. 973; Scott v. Morley, 20 Q. B. D. 120; Downe v. Fletcher, 
21 Q. B.D. 11. 

(d) Owens v. Dickenson, 1 Cr. & Ph. 48; Gregory v. Lockyer, 6 Mad. 
90; gine cohen eae c. 7S Se 23. 

(ce) Bel v ker, 100. 129. 

(f) Thurston v. Evans, 2 Gh. Div. 508. 
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she thereby renders the appointment property assets 
for the payment of her debts contracted after the 31st 
December 1882 (9). 


It has been seen that when first property was per- 
mitted to be settled to the separate use of a married 
woman, equity viewed her as a feme sole to the extent 
of having dominion over the property. It was then 
found that this concession to the requirements of 
justice, was open to the difficulty that she, being at 
liberty to dispose of it (as a feme sole might have dis- 
posed of it), was exposed to the persuasion of her 
husband and under such persuasion might defeat the 
very purpose for which her separate property was given 
her. To meet, therefore, this further difficulty, a pro- 
vision was adopted for prohibiting her anticipation of 
the income, so that the wife should have no dominion 
over it till the payments actually became due (x). 
And this was supported on the following reasoning :-— 
That separate estate is purely a creature of equity, 
devised for the protection of married women, and that, 
being such, equity has a right to act upon its own 
creature, aud to modify it so as to further the object 
for which separate estate was first created (7). It was 
for some time thought, that a similar fetter might be 
imposed on property enjoyed by men, without relation 
to the married state, but Lord Eldon, in Brandon v. 
Robinson (i), decided that in the case of a man, the 
jus disponendi: cannot be taken away from him by a 
mere prohibition against alienation ; and such attempted 
restraint on alienation in his case would be void for 
repugnancy; but in the case of married women, the 


(g) Willoughby- Osborne v. Holyoake, 22 Ch. Div, 238; and see Married 
hhc oe oaks Act, 1882, 0 4; and dieting. Roper v. Doncaster, 
39 Ch. Div. 482. 
iol v. Smith, 3 Bro. C. C. 339; Stewart v. Fletcher, 38 Ch. 

hiv. 627. 
(¥) Tuldlett v. Armetrong, 1 Beav, 22. 
(k) 18 Ves. 429. 
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restraint on anticipation 28 consistent with, and in further- 
ance of, the very object of the scparate estate of a married 
woman, and so can be (and has been) permitted to be 
good. Apparently also, the restraint on anticipation is 
not within the rule of Perpetuities (/). 


The power of courts of equity to impose restraints Restraint on 
upon the alienation by married women of their sepa- eanen ot” 
rate property having been established, the question 
next arose as to whether these restraints were to be . 
confined to an actually existing coverture, or might be 
extended to take effect upon a future marriage. After 
some wavering of opinion, it was eventually deter- 
mined in Zullet v. Armstrong (m), that the restriction. 
attached to a subsequent marriage. The Master of 
the Rolls in that case lays down the following general 
propositions on the nature and effect of the clause in 
restraint of anticipation :— 


“Tf the gift be made for her sole and separate use, (!.), The mar- 


; F : tied woman 
“without more, she has, during her coverture, an alien- has a jus 
“able estate independent of her husband. onto 

property. 


“If the gift be made for her sole and separate use, (2.) If re- 
& bal e e strained, she is 
without power to alienate, she has, during the cov2r- entitied to the 


“ture, the present enjoyment of an inalienable estate eee 
“independent of her husband. sively. 


“In either of these cases she has, when discovert, (3.) Separate 
P A ; ‘ estate with 
“a power of alienation; the restraint 1s annexed to the or without 
“ separate estate only, and the separate estate has its exist- 
“ence only during coverture ; whilst the woman is dis- coverture 
“covert, the separate estate 1s suspended, thouyh wv 1s 


“capable of arising upon the happening of a marriage. 


(1) Buckton v. Hay, 11 Ch. Div. 645; Herbert v. Webster, 15 Ch. 
Div. 610. 
(m) 1 Beav. 1; and see Buckton v. Hay, 10 Ch. Div. 645. 
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“The restriction cannot be considered distinctly from 
“the separate estate, of which it is only a modifica- 


: “tion. . . . If there be no separate estate, there can 


“be no such modification. The separate estate may, 
“and often does, exist without the restriction, but the 
“restriction has no independent existence ; when found, 
“it is a modification of the separate estate, and in- 
“separable from it” (7). 


It seems to result briefly from the preceding quota- 
tion as follows:—First, That while a spinster, the 
female entitled for her separate estate, without power 
of anticipation, may anticipate the entirety or any part 
of her estate; but that immediately upon her marriage 
(No. 1), the separate estate, and with it the restraint 
on anticipation, attach and endure during that cover- 
ture; and that upon her widowhood (No. 1) both the 
separate estate and the restraint dis-attach; and again 
upon her subsequent marriage (No. 2), and subsequent 
widowhood (No. 2), and so on fofies quoties, attaching 
and dis-attaching, and re-attaching and again dis-attach- 
ing, according as she is covert or not from time to 
time, and for the time being (0). 


When the fund which is given to a married woman 
for her separate use without power of anticipation is in 
court, and she applies for the payment out of that fund, 
the court has to inquire whether the restraint is still a 
continuing restraint or not; and if such restraint is 
not a continuing one, the fund will be paid out to the 
woman on her separate receipt (p); but it will not be 
s0 paid out if the restraint is intended to continue, as, 

g., if the testator has said that his trustees are to hold 


(a) Woodmeston v. Walker, 2 Russ. & My. 197. 

ee) Zea v. Meuz, 1 Coll, 138; 1 Phill. 6a ; Tullett v. Armstrong, 
v. I 

ak In ve Clarke's Trusts, 21 Ch. Div. 748; Inre Ellie's Trusts, L. BR. 
q. 409; Jn re Bown, O' Halloran v. Ring, 27 Ch. Div. 411. 
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the fund for the married woman (¢); and this, 
is the case whether the fund is an income-bearing one 
or not. 


As in the case of the separate use, so in the case of What 
the restraint on anticipation, no particular form of words alieuation, 
is necessary to restrain alienation, if the intention be #4”: 
clear. Thus, when property was settled, and it was 
directed that the trustee should during the lady’s life 
receive the income “when and as often as the same 
should become due,” and pay it to such persons as she 
might from time to time appoint, or permit her to 
receive it for her separate use; and that her receipts, 
or the receipts of any person to whom she might 
appoint the same after it should become due, should be 
valid discharges for it; it was held that she was re- 
strained from anticipating the income (7). So also 
where property was given to the separate use of a 
married woman “not to be sold or mortgaged,” she 
was held to take it with a restraint on alienation 
On the other hand, where a testator bequeathed a What words 
sum of stock in trust for the separate use of his wife eA ae 
for her life, and directed that it “ should remain during 
“her life. and be, under the orders of the trustees, 

“made a duly administered provision for her, and the 
“interest given to her on her personal appearance and 
“receipt,” by any banker the trustees might appoint, it 
was held that the widow, who had married again, was 
not restrained from alienating her interest in the 
stock (¢). And generally, where expressions are used 
giving the wife a right to receive separate property 
“with her own hands from time to time,” or so that 


(q) Acason v. Greenend, 34 Ch. Div. 85, 712; and In re Tippett v. 
Newbould, 37 Ch. Div. 444. 

(r) Fiedd v. Erans, 5 Sim. 375 ; Baker v. Bradley, 7 De G. M. & G. 
597; and see Bland v. Dawes, 17 Ch. Div. 794. 

(s) Steedman v. Poole, 6 Ha. 193; Baggett v. Meux, 1 Coll. 138; 
Chapman v. Wood, W..N. 1884, p. 181. 
(t) In re Ross’s Trusts, 1 Sim. N. 8. 176. 
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her receipts “alone for what should be actually ” paid 
into her own proper hands should “be good dis- 
charges,” they are, to use the words of Lord Eldon, 
only an unfolding of what is implied in a gift to the 
woman for her separate use (w). 


Inasmuch as a woman, when discovert, had and has 
full power of alienation over her separate estate, even 
though coupled with a restraint against anticipation or 
alienation, the question sometimes arose whether she 
had not, by her intervening acts during discoverture, 
acquired the property unfettered by any restraint, so 
that neither the separate estate nor the restraint on 
anticipation would attach or re-attach upon her mar- 
riage, as they would have done in the absence of such 
acts. Thus,in Wright v. Wright (v), where stock was 
bequeathed to a woman upon trust for her separate 
use, without power of anticipation, but without the 
intervention of trustees; and she afterwards, being 
discovert and swi juris, sold the stock, spent a portion 
of the proceeds, and invested the rest in shares of 
@ joint-stock bank and Canada bonds,—It was held, 
that by doing so she had determined the trust for her 
separate use, and with it the restraint on anticipation, 
Wood, V.C., saying: “ Had she allowed the property 
“to remain im statu guo, had she left it until her 
“marriage in the form of investment in which it was 
“bequeathed to her by her parents, then, according 
“to Newlands v. Paynter (x), the husband must have 
“ been considered as adopting the property in the state 
“in which they left it, and subject to the trusts that, 
“while in that state, they had impressed upon it. 


Bat if she sell “But she did not leave it in that form; having the 


it and receive 
the arshase- 


“sole ownership of the property, and being single and 


Pi Parkes v. White, 11 Ves, 222 ; Acton v, White, 1 Siw. & St. 429 ; 
v. Sharrod, 11 W. R. 356. 


me (e) 2d. & H. 647. 


(z) 4 My. & Cr, 408. 
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“ gut juris, she sold it and received the purchase-money, money, the 
“When the property was in her hands as money, itenoyal 
property was e g oney, It stroyed. 

“was as absolutely hers as if it had never been fettered 

“by any trust whatever. By selling the property, 

“she disposed of it finally and entirely” (y). The 

effect of disposing of the corpus here stated was, of 

course, to be distinguished from the effect already 

stated of disposing of the savings of income in the 
purchase of investments, and the subsequent variation 

of such investments (z). And apparently now, under 

the Married Women’s Property Act, 1882 (a), an 
alteration or disposition of the corpus even will not, 

as regards separate estate under that Act, destroy either 

the separate estate or the restraint on alienation. 


A married woman, although restrained from anti- Court of 7 
cipation, might have barred an estate-tail (6), or md i 
accepted payment out of court (c), neither of these 
acts involving any anticipation. But a court of equity scus, now 
could not (apart from statute) dispense with the 
restraint on anticipation, not even where the highest 
equity required that the married woman’s estate should 
be rendered liable, ¢g., for the payment of costs un- 
righteously incurred by her (d); and therefore, where 
a testator gave a legacy to a married woman upon 
this condition, that within twelve months she should 
execute a certain conveyance of her separate estate, 
which was subject to a restraint against anticipation, 
it was held that the court had no power to release 
the property from that restraint, even though it should 


(y) Buttanshaw v. Martin, Johns, 89. 

(z) Barrack v. M‘Culloch, 3 Kay. & J. 110, 

(a) 45 & 46 Vict. c. 75, as. 6, 7, 8, 9. 

(b) Cooper v. Macdonald, 7 Ch. Div. 288. 

(c) In re Crompton’s Trusts, 8 Ch, Div, 460. 

(d) Ellis v. Johnson, 31 Ch. Div. 532, overruling Jn re Andrews, 
Edwards v. Dewar, 30 Ch. Div. 159. 
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be clearly for her benefit (ce). But the court might 
of course, under the provisions of an Act of Parlia- 
ment and for the purposes of the Act (/'), have 
released the restraint; and now, under the Con- 


‘veyancing and Law of Property Act, 1881 (yg), the 


court may, if it thinks fit, and if it is made te appear 
to the court to be for the benefit of the married 
woman, and if she consent, make a judgment or order 
binding her separate property (or her interest in any 
property), notwithstanding she is restrained from 
anticipation (h). 


SUB-SECTION 2.—The Effects of Recent Legislation. 


Under the statute 20 & 21 Vict. c 85 (Divorce 
Act), 8 21, amended by the statute 21 & 22 Vict. 
c. 108, 8. 8, if a wife is “deserted” by her husband, 
she may obtain an order of protection of her property 
against her husband and his creditors; and in case 
of subsequent cohabitation, such property is to be held 
to her separate use (i); and by the statute 20 & 21 
Vict. c. 85, 8. 25, if she is “judicially separated,” she 
is to be deemed a feme sole as regards her property, 
scil., being property acquired subsequently to this 
judicial separation (%); also, on a “divorce,” she be- 


(ec) Robinson v. Wheelwright, 21 Beav. 214; 6 De G. M. & G. 5353 
Gaskell's Trusts, 11 Jur. N. 8. 780; Sanger v. Sanger, L. R. 11 Eq. 
470 (decided under 33 & 34 Vict. c. 93, 8, 12); Smtth v. Lucas, 18 Ch, 
Div. 531; Jn re Vardon's Trusts, 31 Ch. Div. 275. 

(f) es and Sales of Settled Estates Act, 1877, 8. 50; Settled 
Land Act, 1882, 8. 61, aub-sect, 6. 

(7) 44 & 45 Vict. c. 41, 8. 39. 

(A) See Hodges v. Hodges, 20 Ch. Div. 749; Harrison v. Harrison, 
40 Ch. Div. 418; aud see Jn re Benton, Smith v. Smith, 19 Ch. Div. 


277. 
(i) In ve Rainsdon's Trusts, 4 Dr. 446; Rudge v. Weedon, 4 De G. 
& Jo. 216, 223; Nicholson v. Drury Buildings, 7 Ch. Div. 48. 
, (&) ngage SS a 30, ses he 3 In re sippesiin L. R. 9 Ch. 
pp. 97; and Waite v. and, 35 Ch. Div, 135, disapproving Cooke 
v. Puller, 26 Beav. 99. ; 
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comes of course a feme sole; and any prior settle- 
ment of her property may be varied (1). 


Under the statute 41 Vict. c. 19 (Matrimonial 4: Vict. ©. 29, 
Causes Act, 1878), s. 4, if a husband is convicted, tat. bate 
summarily or otherwise, of an aggravated assault within "4° 
the meaning of the statute 24 & 25 Vict. c. 100, 8. 43, 
on his wife, the court or magistrate before whom he 
shall be so convicted may, if satisfied that the future 
safety of the wife is in peril, order that the wife shall 
be no longer bound to cohabit with her husband, and 
may order the husband to pay his wife a weekly sum ; 
and such order shall have the force and effect in all 
respects of a decree of judicial separation on the ground 
of cruelty (m); but such order would be discharged by 
@ subsequent resumption of the cohabitation, and would 
not again become operative on a second separation (7). 

Also, under the statute 49 & 50 Vict. c. 52 (Married 49 & so Vict. 
Women, Maintenance in Case of Desertion, Act 1886), oct main- 
from and after the 25th June 1886, a married woman, *##2¢e under. 
upon having been deserted by her husband, may 

summon him before the magistrates, who (if satisfied 

of his ability or partial ability to maintain her, and 

that he has failed to do so and has deserted her) will 

order him to pay to her a weekly sum (not exceeding 

two pounds) proportioned to his means and the desti- 

tution of the wife; and the magistrate’s order is 
enforceable as an affiliation order, that is to say, by 
commitment; of course the “ desertion” referred to in 

the statute would not include a “voluntary separa- 

tion” (0). 


Under the Married Women’s Property Act, 1870 (p), 


(1) Smuh v. Smith and Graves, 12 P. Div. 102. 

(m) Wood v. Wood, 33 W. R. 323; 10 P. D. 172; and see Hethering- 
ton v. Hetherington, 12 P. Div. 112. 

(n) Hadden v. Hadden, 18 Q B, D. 778. 

(0) Pape v. Pape, 20 Q. B. D. 76. 

(p) 33 & 34 Vict. c. 93; and see Sanger v. Sanger, L. R. 11 Eq. 470, 
See also In re Heneage, L. R. 9 Ch. App. 307 ; and especially Jancocks 
vy. Lablache, 26 W. R. 402; 3 C. P. Div, 196. 
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which came into force the 9th day of August 1870, but 
which by the Married Women’s Property Act, 1882, 
hereinafter particularly stated, has been repealed as 
from the 1st day of January 1883, without prejudice 


nevertheless to any act done or right acquired or 


liability incurred under the repealed Act, it was enacted 
briefly as follows :— | 


By section 1, that the wages and earnings of any 
married woman, acquired or gained by her, after the 
passing of the Act, in any employment carried on 
separately from her husband, and also all gains made 
by her from the exercise of any literary, artistic, or 
scientific skill, and all investments of such wages, earn- 
ings, or gains, should be her separate and exclusive 


property (9). 


By section 7, that where any woman, married after 
the passing of the Act, should during her marriage 
become entitled to any personal property as next of 
kin or one of the next of kin of an intestate, or to 
any sum of money, not exceeding two hundred pounds, 
under any deed or will, such property should be her 
separate property; and by section 8, that where any 
freehold, copyhold, or customary-hold property should 
descend upou any woman married after the passing of 
the Act, as heiress or co-heiress of an intestate, the 
rents and profits of such property should be her sepa- 
rate property (7); sczl., the life estate only (s). 


By section 9, husband and wife, in all questions 
between themselves as to property by the Act made 
separate property, were enabled to settle such ques- 
tions upon summons or motion, without bill filed or 





(q) Lovell v. Newton, 4 C. P. D. 7; Jn ve Bartholomew's Estate, 1 
W. R. 95; Jn ve Butlin’s Trusts, 19 W. R. 241. 

(r) Inve Voss, King v. Voss, 13 Ch. Div. 504. 

(2) Johnson v. Johnson, 35 Ch. Div. 345. 
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writ issued as in an action, in the Court of Chancery, 

or Chancery Division of the High Court, or in the 

County Court, irrespective of the value of the property 

in question; also, by section II, a married woman Wife's right 
might, as against third parties, maintain an action in euinet third 
her own name for the recovery of her separate property, P&H 
and generally might have in her own name the same 
remedies, both civil and criminal, against all persons 
whomsoever for the protection and security of such 
property, as if it belonged to her as an unmarried 

woman. 


By section 12, a husband was exempted from all wife’stiability 
liability for the debts of his wife contracted before 
marriage, and the wife was made exclusively liable Dara. 
therefor, to the extent of her separate property. 
However, under the Married Women’s Property Act, Extent of 
1874 (t), which came into force the 30th day of July jiapiity for 
1874, but which has been repealed as from the Ist 
day of January 1883, by the Married Women’s Women's Pro- 
Property Act, 1882, without prejudice, nevertheless, seh ree ae 
to any act done, or right acquired, or liability in- 77+ 
curred under the repealed Act, husband and wife 
might have been again jointly sued for any such 
debts, and the husband was again rendered tiable 
therefor, but to the extent only of the assets in the Act 
specified, that is to say, to the extent of the following 
assets :-— 

(1.) The value of the personal estate in possession 
of the wife which shall have vested in the hus- 
band ; 

(2.) The value of the choses in action of the wife 
which the husband shall have reduced into possession, 
or which with reasonable diligence he might have 


reduced into possession ; ; 





& 38 Vict. ; and Sanger v. Sanger, L. R. , : 
Wee 7 Eegand pe Sonath Wales Bank, Ez parte Hatchery 2 Ch iv. 
284; Axford v, Reid, 22 Q B. D. 548. 
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(3.) The value of the chattels real of the wife which 
shall have vested in the husband and wife; 

(4.) The value of the rents and profits of the real 
estate of the wife which the husband shall have re- 
ceived, or which with reasonable diligence he might 
have received ; 

(5.) The value of the husband’s estate or interest 
in any property, real or personal, which the wife, in 
contemplation of the marriage, may have transferred to 
him or any other person; and, 

(6.) The value of every property, real or personal, 
which the wife, in contemplation of her marriage with 
the husband, shall with his consent have transferred to 
any other person with the view of defeating or delay- 
ing her existing creditors (w). 


And lastly, by section 13, a married woman pos- 
sessed of separate property was made liable for the 
maintenance of her pauper husband; and, by section 
14, was made liable to maintain her children. 


Under the Married Women’s Property Act, 1882 
(v), which received the royal assent the 18th day of 
August 1882, but which did not come into operation 
until the rst day of January 1883 (s. 25), and which 
repeals (as hereinbefore stated) the Married Women’s 
Property Acts, 1870 and 1874, subject as hereinbefore 
expressed (s. 22), but which has of course no operation 
out of the jurisdiction (x), it is provided and enacted 
(in substance) as follows :— 


By section 2, that every woman marrying on or 
after the Ist day of January 1883 shall hold as her 


(u) London and Provincial Bank v. Bogle, 7 Ch. Div. 773; 
Greuchy v. Wells, 4 C. P. D. 362; Collet v. Dickenson, 4 Exch. Div. 
285; Matthews v. Whittle, 13 Ch. Div. 811. 

te} 45 & 4§ Vict, ¢. 75. 

(z) Lee v, Abdy, 17D B.D. 309. 
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separate property all real and personal estate which (:.) In case of 
shall belong to her at the time of the marriage (y), or” wen 
which shall come to her after the marriage, including 

the wages and earnings of: any separate employment, 

and the gains of any literary, artistic, or scientific skill 

carried on or exercised by her separately from her 

husband; and by section 5, that every woman married (2.) In case of 
before the 1st day of January 1883 shall hold as her porate 
separate property all real and personal estate, “her “ste. 

“title to which, whether vested or contingent, and 

“whether in possession, reversion, or remainder (2), 

“shall accrue” on or after the 1st day of January 

1883, including such wages, earnings, and gains as 

aforesaid. 


By section 6, that all deposits in post-office or Deposits, 

other savings banks, or in any other bank, and all 

consols or reduced or other Government annuities, and ones 
all public stocks and funds, and all stocks and funds shnren &c.,— 
of the Bank of England, or of any other bank, and also eat 
jall shares and stocks of any corporate company or 
‘society, which on the 1st day of January 1883 are bythe 
standing in the sole name of a married woman, or (by ~" aes 
section 8) in her name jointly with any other person 

(other than her husband), shall be deemed her separate 

property, until the contrary is shown; and by section 

7, that all such annuities, stocks, and shares as shall 

after the 1st day of January 1883 be allotted to or 
otherwise stand in the sole name of a married woman, 

or (by section 8) in her name jointly with any other 

person (other than her husband), shall be deemed her 

separate property, until the contrary is shown; and 

the liability (@f any) attaching to such annuities, stocks, 

or shares shall be incident to the married woman’s 

separate estate only, and shall not attach .to her hus- 


(y) Plowden v. Gayford, 39 Ch. Div. 622. ; 

(s)' Reid v. Reid, 31 Ch. Div. 402, overruling Baynton v. Collins, 27 
Ch. Div. 604, and In re Thompson & Curzon, 29 Ch. Div. 177. 
2 F 
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band, and he need not join in the receipt of the divi- 
dends thereon or in the transfer thereof (s. 9); but no 
corporation or company is obliged or authorised to 
accept or admit a married woman as a holder of its 
stock or shares (s. 7). Also, by section 10, any of 
the aforesaid investments, if made with her husband's 
moneys without his consent, are to become and be 
the husband’s property; and if made with the hus- 
band’s moneys in fraud of his creditors, or if remaining 
in the order and disposition of the husband, are made 
void as against his creditors. 


By section 1, a married woman’s separate estate is 
rendered wholly independent of the intervention of any 
trustee; and for the future, provided only she have 
separate estate at the time (a), she is rendered capable 
of contracting, even with her husband (2), and is also 
rendered liable for the future upon all such contracts, 

respect and to the extent of her separate estate, 
contracting thereby a proprietary, not a personal, lia- 
bility (c); and every contract entered into by her is! 
to be primd facie considered a contract entered into 
by her in respect of her separate estate ; and she may 
make a will; but as regards her will, if that is made 
by her during coverture, it operates only on the separate 
estate which she is possessed of or entitled to during 
the coverture ; and unless it is re-executed by her when 
she is become discovert, it will not be effectual to 
dispose of property which she may acquire after the 
coverture has come to an end (d); also, as regards her 
will, the act (being a general act) is not intended to, 


mm Palliser v. Gurney, 19 Q. B. D. 519; Jn re Shakespeare, Deakin 


a ee he Div. 169. 

ar v. Buller, 14 Q. B.D. 831; 16 @. B.D. 374; and see 

Conolan v. Leyland, 27 Ch. Div. 632. 

0) aes: Morley, 20 Q. B.D. 120; Downe v. Fletcher, 21 Q. B. 
12. 


¥. vite L, R. 7 Ha. Lo. 580. 
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and does not, override or discharge any specific dis- 

ability imposed by any special statute on a married 

woman's power of devise or of bequest (ce). And a 

married woman may now sue or be sued either in May sue and 
contract or in tort (/) or otherwise as if she were a * 4 
jJeme sole, and without her husband being joined either 

as a co-plaintiff or as a co-defendant with her ; and the 

costs and damages recovered by or against her go to 

increase or diminish (as the case may be) her separate 

estate, and are not to be otherwise recoverable or 
applicable; nevertheless, her husband remains liable 

for her torts (7), but not for her defamatory libel (7); 

and if (but only if) (7) she carries on any trade Boing « trader, 
separately from her husband, she is, in respect of her parks 
separate property, liable to the bankruptcy laws; and 

her liabilities aforesaid extend as well to the separate 

estate which she is entitled to at the date of her 
contracts, being contracts entered into subsequently to 

the Act (i), as also to all separate estate which she 

may thereafter acquire. And by section 4, separate 

estate is to include any property subject to a general Onnnot be 
power of appointment which the married woman may omPAl 
have exercised by her will; but her appointment pro- il her 
perty is not liable in the event of her bankruptcy ((), powers, 

nor can a committal order be made against her, even if Cannot be 
she be proved to have had or to have the means to pay 

(m). By section 3, if she lends or intrusts any separate 

property to her husband, and he becomes bankrupt, Her claim 
such separate property is to be treated as assets of the of her own 


(e) In re Smith's Estate, Clements v. Ward, 35 Ch. Div. 589. 

(f) Weldon v. Winslow, 13 Q. B. D. 787; Wedon v. De Bathe, 14 
Q. B. D. 339; Lowe v. Foz, 15 Q. B. D. 667. 

(9) Seroka v. Kattenbury, 17 Q. B. D. 177. 

(hk) Reg. v. London (Lord ss Ma ag Q B. D. 772. 

(s) In re Gardiner, ex parte , 20 Q. B. D. 249. 

(Ek) Turnbull v. Forman, 15 Q. B. D. 234; and see Roper v. Doncaster, 

Ch. Div. 482. ; 
0) in re Armstrong, ex parte Gilchrist, 17 Q. B. D. 167, reversed on 


appeal, . B. D. §21. 
ayn Ro irety avian: 17 0 B. D. 147 ; Scott v. Morley, supra. 
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husband, the wife having only a right of proof against 
his estate as a creditor for the amount, and her right 
of proof being posterior to all claims of the other credi- 
tors for value of the husband (n); but this provision 
is not applicable to a loan made by the married woman 
to a firm in which her husband is a partner (0); nor 
would the provision invalidate any security the wife may 
- take for a loan made by her to her husband (p). And 
by section 24, the word “contract,” as used in the Act, 
is to include, for the purposes of the Act, the accept- 
ance of any trust or of the office of executrix or 
administratrix, so that the liability of the separate 
Her position estate shall extend to any breach of trust or devastavit 
as an executrix ‘ : . 
or administra. COMmitted or permitted by such married woman, and 
as whether before or after her marriage, and her hus- 
band (provided he have not intermeddled) is not to be 
liable for any such breach of trust or devastavit. And 
by section 18, a married woman who is an executrix, 
administratrix, or trustee is to be regarded as a feme 
sole, so that her husband has (in the general case at 
least) no occasion for intermeddling in his wife’s con- 
duct as trustee, executrix, or administratrix ; and he 
need not therefore now be a party to the adminis- 
tration bond given by his wife (q). 


Antenuptial By section 13, as regards all debts contracted or 
@ .,—— 


rife liable for, Labilities incurred, and all contracts or torts entered 
aad husband into or c 


Takis cca: ommitted respectively by a married woman 
currently, to before her marriage, she is to continue liable in re- 
viene spect and to the extent of her separate property for 
all sums recovered against her, and also for all costs 
of suit; and by section 14, as regards all the same 
several debts and liabilities, contracts and torts, the 


(n) In re Genese, ex parte District Bank, 16 Q. B. D. 700. 

fe) in re Tuff, ex parte Nottingham, 19 Q. B. D. 88. 

2) Be oe oem, Bee se pare ee, to re Lone end Cee: 
789 ; Bx parte Taylor, in re Grason, 12 Ch. Div. ~~ 
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husband is made liable, but not further or otherwise 
than to the extent of all property whatsoever belong- 
ing to his wife which he shall have acquired or be- 
come entitled to from or throuch his wife, after deduct- 
ing any payments made by him and any sum for 
which judgment may have been bond fide recovered 
against him in any proceeding at law in respect of 
any such debts, liabilities, contracts, or torts; and as 
between the husband and wife, the separate estate is to 
be deemed primd facie primarily liable therefor (s. 13); 
and as regards women married before the 1st January 
1883, the provisions of sections 13 and 14 are neither 
to increase nor diminish the respective liabilities of 
husbands and wives in respect of such ante-nuptial 
debts or liabilities, contracts or torts of the wife. And 
by section 15, a plaintiff may sue both husband and 
wife jointly if they are concurrently liable as afore- 
said, or solely if either of them without the other is 
liable; and the judgment as against the husband is 
a personal one to the extent of his liability, and as 
against the wife is one as to her separate property (7). 


By section 12, every married woman, in respect of 
her separate property, may in her own name pursue 
against her husband, and also against third parties (s), 
all civil and also all criminal remedies for the protec- 


tion and security of such separate property; but as 
regards criminal proceedings, these are not to lie by estate. 


the wife against her husband while they are living 
together, nor in respect of any act done by the 
husband while they were living together, and he was 
not in the act or on the point of deserting her; but 
excepting as aforesaid, a wife may not sue her hus- 
band for a tort, or he her; but by section 16 he may 
prosecute her, being the offender, wherever she might 





(r) Beck v. Pierce, 23 Q. B. D. 316. 

(s) Weldon v. Winslow, 13 Q. B. D. 784; Weldon v. De Bathe, 14 
Q. B D. 339; Lowe v. For, 15 Q. B. D. 667; and disting. Reg. v. 
London (Lord Mayor), 16 Q. B. D. 772. 
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prosecute him, being the offender; and the wife may 
give evidence against the husband in all such criminal 
proceedings (s. 12); and now the husband also may 
give evidence against the wife in the like cases although 
upon the Married Women’s Property Act, 1882, 8. 12, 
it was held that he could not do so 


Also, by section 17, any question between husband 
and wife regarding the wife’s separate property, or 
what she alleges to be such, may at the suit of either 
party or (in the case of stocks and shares) of the bank, 
corporation, or company suing as a stakeholder only 
and not otherwise, be settled without suit on an 
application by summons or otherwise to the High 
Court (wu) or to the County Court (and, as regards the 
County Court, irrespectively of the amount or value 
of the property in question); and the court may 
make such order or direct such inquiry as it thinks 
fit; and an order of the High Court is appealable in 
the usual way, and so also is any order of the County 
Court; and in addition the proceedings (if in the 
County Court) may be removed from the County 
Court when the value of the property in question is 
beyond the limit (irrespectively of the Act) of the 
County Court jurisdiction; also, in any proper case, 


‘the proceeding may take place in camerd., 


By section 20, a8 married woman having separate 
estate is liable to the guardians of the poor to main- 
tain her husband becoming chargeable to the parish ; 
and by section 21, is liable (but concurrently with 
her husband) to maintain her children and “grand: 
children. 


By section 23, the legal personal representative of 


The Queen v. Britileton, 12 Q. B. D. 266; 47 & 48 Vict. 0. 14. 
te) Phillips v. Phillips, 13 Prob. Div. 220. 
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a married woman having separate estate has in respect personal repre- 
of such estate the same rights and liabilities as the 
married woman if living would have. 


By section 11, a married woman having separate Policies of 
life assurance 
estate may effect a policy of assurance for her own effected by 
separate use, and either on her own life or on that of ech a 
her husband, and may also insure her own life (as che husband], 
trasts 
may also a husband his own life) expressly for the of policy 
benefit of her (or his) husband (or wife), with or with- ™°"** : 
out her (or his) child or children or any of them; 
and in the case of such insurance, a trust arises in 
favour of the objects in whose favour the insurance is 
expressed to be made and for the estates and interests 
therein expressed (v); and the policy moneys are not 
(unless upon a total failure of the objects of the 
trust) to form any part of the estate or assets of the 
life insured; but this section is not to authorise 
policies to be effected, or the premiums thereon to be 
paid, in fraud of creditors. And cither in the policy 
itself or by any memorandum under the hand of the 
party effecting the policy, a trustee may be appointed 
of the policy moneys; and failing such appointment, 
the legal personal representative of the life insured is 
made the trustee, or the court will appoimt a trastee 
if necessary or desirable. 


By section 19, the Act (or anything therein) is not The Act lan not 
to interfere with or to affect any settlement (or agrec- provisions of 


ment for a settlement) made (or to be made), whether settlements 


before or after marniage, respecting the property of ments 
any married woman (x); and the Act (or anything and in ninhrda 
therein) is not to interfere with or to render inoperative nar the re- 


nt on 
anticipation. ° 





(v) Seyton v. Satterthwaite, 34 Ch. Div. §11: and see in re Mellor's 4 
Policy, 7 Ch. Div. 200; In re Adam's Policy, 23 Ch. Div. 525; and Jn 
re Soutar's Policy, 26 Ch. Div. 236. 
(x) Inve Stonor's Trusts, 24 Ch. Div. 195 ; Christ v. Whitaker, 34 
Ch. Div. 227; Hancock v. Hancock, 38 Ch. Div. ea tn ve rmsirong, 
ex parte Boyd, 21Q.B D. 264. 
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any restraint on anticipation attached (or to be attached) 
to any corpus or income (y); but any such restraint 
created by the married woman herself on her own pro- 
perty is to be invalid as against her creditors before 
marriage; and any settlement (or agreement for a 
Certain causes settlement) made (or to be made) by a married woman 
invalidating ‘ ‘ , 
settlements by Of her property 1s to be subject to all (if any) the same 
settee ana causes of invalidity that the like settlement if made by a 
theirrestraints man of his property would be subject to, at the suit of 


ti 
ae creditors impugning it as fraudulent. 


Legislation, | The effect of the Married Women’s Property Act, 
or eral eles 196 2,'does not, however, even yet make a complete 
separate entity of the wife; therefore a gift to A. and 
B. and to the wife of B. still gives A. one half, and B. 
and B.’s wife one half, B. and his wife taking such 
second half equally between them (z). As to whether 
the wife may have an injunction against her husband 
continuing to reside in her house (a), that question 
must be considered doubtful ; but: it is quite established 
that her deed is now good without being acknowledged, 
and of course therefore without the concurrence of her 
husband therein (2); and (as already stated) she may 
make a will notwithstanding her coverture (c), and 
ai contract loans (7), and make all other contracts 
or with her husband and third persons. 


|Section IJ.—Pin-Money aND PARAPHERNALIA. 


Piomoney «© JI. Pin-Money may be defined as a yearly allowance 
peat settled upon the wife before marriage for the purchase 


and personal ] 
i of clothes or ornaments, or otherwise for her separate 


(y) See Jn re ire Dizon v. Smith, 35 Ch. Div. 4; Beckett v. 
Tasker, 19 Q. B.D 

(z) Jupp v. Buckwell, 39 Ch. Div. Pa Mander Vv. Rp ae 
Div. 222, waa reversed 27 Ch. Div. 1 

(a) Symonds v. Hallett, er Div. an 


(b) Riddell v. 26 Ch. Div. 220. 
(e) In ve Price, 28 Ch. Div. 709. 
(d) Budler v. Butler, 14 Q. B. , 8313 16 Q. BD. 374. 
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expenditure, and in order to deck her person suitably 

to the rank and agreeably to the tastes of her husband. 

It is a sum allowed for her personal expenses, in To save the 
order to save a constant recurrence by the wife to constant re 
the husband upon every occasion of a milliner’s bill or Wife to hus- 
jeweller’s account coming in, and for pocket-money and trifling ex- 
things of that sort; but of course it does not mean the P°*"*™™ 
carriage, and the haves: and the gardens, but the ordi- 

nary personal expenses (¢). Gratuitous gifts, or pay- 

ments from time to time, made to the wife by her 

husband after marriage, for the same purposes, are also 


considered as pin-money (/). 


Bearing in mind the objects for which pin-money is Not like her 
given, it follows that it is in some respects very dif- *eperste 
ferent from money set apart for the wife’s sole and ee a 
separate use during the coverture, excluding the 718 like it in 
mariti ; but notwithstanding the difference of the ™* TePect. 
objects, pin-money is in many (and these the legally 
most important) respects very similar indeed to sepa- 
rate estate; ¢.7.— 


‘I. When the wife permits her pin-money to run She ean claim 

into arrear for a considerable time, upon surviving her 
husband she will only be permitted to claim arrears 
for one year prior to his death (g); for the very object 
of the provision excludes the supposition that she may 
accumulate her pin-money while the expenses of her 
person and the demands upon her pocket, for those 
things to which pin-moncy is applicable, have been 
otherwise defrayed by her husband 


. Where, however, it appears that the wife has when she 
may claim all 


(¢) Howard v. Digby, 8 Bligh, N. 8. 265. 
(f) 2 Bright, H. & W. 288. 
a4 Aston v. Aston, 1 Ves. 8r. 267; Townshend v. Windham, 2 


mn Howard v. Digby, 8 Bligh, N. 8. 269. 
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complained of her pin-money being paid short, and 
the husband tells her she will have it at last, she 
is held entitled to all arrears due at her husband's 
death (7). 


3. On the other hand, where the husband has paid 
for all the wife’s apparel and provided for all her 
private expenses, she cannot claim for any arrears at 
the death of her husband, for this will be considered 
a satisfaction by the husband (x). 


4. Also, the wife’s executors have no claim against 
the husband or his estate, even for one year’s 
arrears ((). 


II. PARAPHERNALIA (m).—The paraphernalia of the 
wife include such apparel and ornaments given to the 
wife as are suitable to her condition in life, and as are 
expressly given to be worn as ornaments of her person 
only (7); ¢.g., jewels given to the wife by her husband 
after marriage will be considered her paraphernalia, 
where they are given her expressly for the purpose 
of wearing them, as befitting her station in life (v). 
But gifts from the husband to the wife may be made 
to her separate use, where they are given to her 
absolutely, and not merely to be worn as ornaments 
for her person (p). 


Old mes jewels, which have been handed down 


t) Ridout v. Lewis, 1 Atk. 


269. 
(k) Thomas v. Bennet, 1 P. W. 341; Howard v. Digby, 8 Bligh, 
N. 8. 269. 


. Howard v. Digby, 8 Bligh, N.S. 271. 
m) The word phernalia is derived from the Greek word rapagéprn, 


%.¢, property belonging to the wife over and above (rapa) the dow 
igiea) which she brought to her tie ae - 


(n) Graham v. Londonderry, 
Bae 571; Graham v. Londonderry, 3 


n see’ Jervoise v. Jervoise, 17 
(p) "Grama ¥ Londonderry, 3 Atk. 394; Grant v. Grant, 13 W. R, 
1057. 
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from father to son, do not constitute the paraphernalia 

of the wife; but she may, of course, acquire them by 

gift, purchase, or bequest, in which case they would 

belong to her for her separate use (7). Also, the Nor gifts by» 
better opinion seems to be, that where articles such po ene 
as ordinarily constitute paraphernalia are given to ™artiage. 
the wife, either before or after marriage, by a relative 

or friend, they will be considered as given to her for 

her separate use, and not as paraphernalia (7). 


The wife cannot dispose of her paraphernalia by Wite cannot 
gift or by will during her husband's lifetime. But Saohereall 
the husband may, by act inter viros, during her life, 
dispose of her paraphernalia by sale or gift (s). He can- Husband can- 
not, however, dispose of them by his will (4); but if he eg aad = 
does so, and confers other benefits upon the wife by 
his will, she will be put to her election between her 
paraphernalia and any interest which she may take 
under the will (wu). As the husband may dispose of Paraphernalia 
his wife’s paraphernalia in his lifetime, so they will be ores a 
liable to his debts (v). 


With respect to the equity of marshalling the assets Widow's claim 
in favour of the wife, where the husband dies indebted We 
and her paraphernalia are taken by his creditors in 
satisfaction of their demands, the widow’s claim to her 
paraphernalia is preferred to general legacies ; and it 
follows that she is entitled to marshal assets in all 
those cases in which a general legatee would have that 
right (z). In fact, as already stated in the chapter 


(q) Jerroise v. Jervoise, 17 Beav. 570. 

(r) Graham v. Londonderry, 3 Atk. 394; Lucas v. Lucas, 1 Atk. 270 ; 
Williams v. Mercier, 9 Q. B. UV. 337, 10 App. Ca. 1; but see Jervoise 
v. Jervoise, 17 Beav. 571. 

(8) Seymore v. Tresilian, 3 Atk. 358. 


(t) Ibid. 

Ww) Churchill v. Small, - Nana aa Pe Vee. 8.7 

#) Campion v, Cotton, 17 Vou. ; ef 

(x) Tipping v. Tipping, 1 P. W. 7293 Sneleon v. Corbet, 3 Atk, 369 ; 
see.also p. 340, 
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on ‘‘ Marshalling of Assets,” the wife, as regards her 

paraphernalia, has the first claim after simple contract 
On pertial creditors; and it appears to follow, that if the aliena- 
ait a eis tion by the husband, in his lifetime, of the wife’s 
eae paraphernalia be not absolute, but only by way of 
ee ak pledge or mortgage, his wife surviving him will be 
againat entitled to have them redeemed out of his personal 
legutocs. estate, even to the prejudice of legatees, her right 

being anterior to theirs, and to be preferred to their 
: claims, which are merely voluntary (7). 


Section IIJ.—Tse Wire's Equity to a SETTLEMENT 
AND HER RIGHT OF SURVIVORSHIP. 


Marrlage a gifs Marriage used to be, and (subject to the various 
sonal property Married Women’s Property Acts above explained) still 


alee nd, is, a gift to the husband of all the personal property, 

and in equity. other than separate property, to which the wife is en- 
titled at the tinie of the marriage, or to which she may 
afterwards become entitled, subject only to the con- 
dition (as regards any chose in action) of his reducing 
it into possession during the coverture ; and no distinc- 
tion exists, in this respect, between property to which 
the wife is entitled in equity, and property to which 
she is entitled at Jaw, or between property to which 
she is solely entitled and property to which she is en- 
titled jointly with another or others (z). Primd facie, 
then, the wife’s property, whether at law or in equity, 
used to become and (subject as aforesaid) still becomes 
the husband’s. On what grounds, therefore, was the 
interference of equity derogating from the husband’s 
legal rights, and compelling him to make a settlement 
on his wife, to be supported ? 


Firstly, it is safe to assert that her equity to a 
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settlement did not and does not depend on any right Her equity to 
of property in her, and this position will appear the rp pie 
more clear when it is considered to what limitations Pe=¢°"* 

of property in 
her equity is subject; for the amount is discretionary her. 
in the court, and if the wife insists upon it, she must 
claim it for herself and her children, and not for her- 
self alone,—limitations which are wholly inconsistent 


with a right of property in her (a). 


The right being thus independent of property, the Her equity 
only ground on which it can rest was and is the contro] *#e* from the 
which courts of equity exercised and exercise over pro- Who seeks 

‘ . Succ equity must 
perty falling under their dominion. The wife's equity do equity.” 
to a settlement is, in truth, the mere creature of equity, 
deduced originally from the maxim, he who seeks 
equity must do equity; that is to say, the court of 
equity refused its aid to the plaintiff-husband seeking 
to acquire what the law gave him but which no court 
of common law had jurisdiction to enforce; and as 
therefore the husband necessarily came into a court 
of equity, that court considered that he was bound to 
comply with its own conditions (6). And inasmuch The court im- 
as a father would not, in the general case, have given 
his daughter in marriage without insisting on some? 
provision being made for her and her children, so a 
court of equity, standing (vaguely speaking) in loco 
parentis towards all married women, could not allow 
the husband coming into a court of equity for the 
fortune of his wife, to obtain that fortune without 
his first making a provision for her thereout. 


The principle, after having been once thus far re- Principle ex 
cognised where the husband was plaintiff, was next rer ar tg 
enforced where the assignees of a bankrupt or insolvent ani an 
husband were plaintiffs, upon the ground that the 

assignees, claiming in right of the’ husband, should be 





(a) Osborne v. Morgan, 9 Hare, 434. 
(b) Sturgis v. Champneys, § My. & Cr. 102. 
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aided only upon the same conditions as the husband 
himself (c). Subsequently, the same rule was held 
to apply as against an assignee of the husband for 
valuable consideration being plaintiff; ‘‘ for it was con- 
Thentohis ‘sidered whimsical, that the assignment by the husband 
Fignees for ‘‘ for valuable consideration should put the assignee in 
= ‘‘ equity in a better situation than the husband himself 
‘‘was in. The guard of the court upon the wife's 
‘interest would otherwise have been very singular” 
(d). Eventually, the principle was extended to suits 
instituted even by the wife herself; for in Hlibank 
v. Montolieu (ec) it was decided that as to personalty, 
Wife permit. Where it was perfectly clear that the subject-matter in 
ro right as controversy must be determined and decided upon and 
plaintiff. distributed in the Court of Chancery, there the wife 
might come to assert her equity, and need not wait 
until the defendant came into court to seek the court’s 

aid in the matter. 


The general Before proceeding to enumerate the varieties of 
pani ro property out of or in respect of which the wife used 


peta to be and (subject as aforesaid) still is entitled to her 


not to married equity, it will be convenient and serviceable to the 
setdlanont. student to express in an abstract form the guiding 
principles governing the Court of Equity in the matter. 
There being, first of all, a possibility of the husband 
getting hold of and keeping (by virtue of the right 
which the law gave to him as husband) the property 
in question of the wife, the court next inquired whether 
the wife, if she survived her husband, would or would 
not take the entirety of the property by virtue of her 
right of survivorship hereinafter explained; and if 
(but only if) there was a possibility of the husband 
getting and keeping the property wholly, and the wife 


(c) Oswell v. Probert, 2 Ves, Jr. 682. 
d U. 599 3 


shetras Robinson v. Robinson, 12 Ch. Div. 1 saree 
14 Ob. Div. 516 
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would not be entitled to the entirety thereof by sur- 
vivorship, then there being this danger to the wife, and 
such danger being also reasonably imminent, the court 
assumed jurisdiction to inquire into the question of the 
wife’s equity to a settlement out of the property that 
was so in danger: And upon this inquiry, the court in- 


quired principally, whether the property in question was 


or not legal, or was or not equitable ; and then generally 
the court answered—(1.) If the property is equitable, that 
the wife was entitled to an equity out of it (there being 
no other sufficient reasons for denying her the equity) ; 
and (2.) If the property was /egal, that the wife was not 
entitled to any equity out of it (there being no other 
sufficient reasons for decreeing to her the equity) (/). 
In brief, the court used to ask,—Firstly, Would the 
husband take all? and if the answer was ‘‘ Yes;” 
then, secondly, Was the property legal or was it equit- 
able? But having regard to the provisions of the 
Married Women’s Property Act, 1882, as above ex- 
pounded, there cannot any longer, after the 1st January 
1883, be much (if any) danger of the husband now 
getting, at least of keeping, all the property ; and the 
equity to a settlement seems to be now on the point of 
becoming obsolete on and as from the Ist January 
1883, except, semble, as to property thereafter falling 
into possession, the (ile to which has theretofore 
vested (9). 


We now proceed to apply these old principles: 
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The general 
principle illus. 
trated, — 


(1.) As to the husband’s power over his wife’s lease- (1.) wite's - 
holds, and her equity to a settlement out of them “™-* le 


against him and his assignees, the rule varied accord- 
ing as the husband’s title, in her right, was legal or was 


A EE OR TS ET 





aoeetnes ah eterno ha 





Foo netanconanel 


(f) Consider Fowke v. Draycott, 29 Ch. Div. 996; and Bovall v. 


Bozall, 27 Ch. Div. 220. 
) Reid v. Reid, 31 Ch. Div. 402 erruling Baynton v. Collins, 27 


3 ov 
Ch. Div. 604, and Jn re Thompson & Curton, 29 Ch. Div. 177. 


(a.) Being 
uitable,— 
wife had an 

equity. 


(}.) Being 
legal,—wife 
had no equity, 
“asa 


(2.) Pare per- 
sonal pro- 
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equitable. In Hanson v. Keating (h), where the husband 
and wife assigned by way of mortgage the equitable 
interest of the husband in right of his wife, in a term 
of years, and the mortgagee filed his bill against the 
husband, the wife, and the trustee of the legal estate, 
for a foreclosure and assignment of the term, it was 
held that the wife was entitled to a provision for life 
by way of settlement out of the mortgaged premises. 
Where, however, a similar assignment took place of 
the wife’s /egal interest in leaseholds, it was held, 
+h-+ on the mortgagee filing a bill for foreclosure, 
the wife had no equity to a settlement out of them, 
inasmuch as a purchaser took a good legal title from 
the husband (7). On the other hand, in Bozall v. 
Bowall (k), the husband having deserted his wife, and 
she having sold her legal leaseholds, and the whole of 
the purchase-money having been expended upon the 
maintenance of the wife and children, the court refused 
to recognise the husband's title at all. 


(2.) As regards the pure personal property of the 
wife, there was no doubt at all that, if the property 
was legal, the wife had no equity; on the other hand, 


if that property was equitable, there was just as little 


doubt that the wife had an equity out of it, provided 


- she was entitled to the absolute interest in the property, 


and this against the husband and everybody claiming 
under him (1). 


But an important distinction was made between 
cases in which the wife took an absolute interest, and 
those in which she took a /ife-interest only. As to 
the former, it was settled that a purchaser from the 


(A) 4 Hare, 1. 
ts Hil v. Edmonds, 5 De G. & Sm. 603; Hatchell v. Elggeso, 1 Ir. 
a ee es Pigott, L. R. 4 Eq. 549- 
tt) Soom Se Beaches Mac. & G. 603; Beresford v. Hobson, 1 Madd, 
Soott v. Spashett, 3 33 v. I 
362; Burdon v. Dean, 2 Ves. Jr. 608. 
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husband of the wife’s equitable chose in action, to the 
corpus of which she was entitled, was in no better 
situation than the husband himself; for where the 
interest sought to be recovered through the aid of the 
court was an absolute equitable interest, the court, 
though enforcing against the husband what was called 
the wife’s equity, acted, in truth, for the benefit, and 
with a view to the interests, not of her only, but also 
of her children. It dealt with the fund in analogy to 
what a prudent parent would probably have done in 
giving a portion to his daughter, and the doctrine 
having been acted on for centuries, . . . 20 purchaser 
Jrom the husbund could be deceived or mistaken as to how 
his rights would be dealt with by the court. He knew that 
the fund was the fund of a married woman; and that 
relation alone, without more, gave rise to her rights, 
and, through her, to the rights of her children. If, 
therefore, he by contract put himself in the place of 
the husband, he could not complain that he was in no 
better position than the person to whose rights he 
succeeded. 


The case was not the same where the court had to (4+.) But if 


‘ oe ce . te 
deal with a mere life-interest. No provision in such rps lif 


a case could be made for the children. The question hogaca 


then was one exclusively between the husband and nee fe oaaty) 
the wife. In directing a settlement of a wife’s fortune, the husband 
the court never (assuming that there was no mis- maintaining 


conduct in the husband) deprived him of the income her. 
of the fund. 


(1.) It was his duty to maintain his wife, and to That isto 
enable him to do s0, this court followed the course of 
the common law, and gave him a right to what, but pa the { Jneme 
for the marriage, would be the natural fund for sup- main wa 
porting the wife. By the marriage, and the duty wite, 


thereby entered into of maintaining her, he became a 
2G 
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purchaser of what was reasonably and naturally appli- 
cable towards enabling him to perform his duty. 


(2.) It is true that if he failed in the discharge of 
that duty, if he deserted his wife and ceased to main- 
tain her, the court would not help him to get at the 
fund, which he could only reach through its process, 
without securing for the wife a portion of the income. 
But this was done not by reason of the mere relation 
resulting from the marriage, but because the husband 
had failed to perform the duties under which he had 
bronght himself; it was an equity enforced in favour 
of the wife arising from the husband’s misconduct. 


(3.) Now to involve third persons in questions as to 
how far the husband had or had not duly maintained 
his wife, would, it was thought, be inexpedient, and 
might give rise to discussions irritating and unseemly. 
It might also happen that a husband duly maintaining 
his wife might, for their common advantage, reasonably 
sell her life income, and it would be strange that the 
purchaser’s title should in such a case have been de- 
feated by the subsequent misconduct of the husband 
in not maintaining his wife (m). 


In accordance with the above principles, it was held 
that a married woman, whose husband had deserted 
her (nx), or did not maintain her (0), or had become 
bankrupt (»), was not entitled to a settlement out of 
property in which she had an equitable life-interest, 
as against a person to whom her husband had assigned 
it for value previous to his desertion or bankruptcy. 
Nor had she any equity to a settlement out of her life- 
interest where she was living with and was maintained 


(m) Tidd v. Lister, 3 De G. M. & G. 869, S70. 
(wn) Wright v. Morley, 11 Vea. 12. - 

(0) Tidd v. Lister, 10 Hare, 140. 

(p) Btleott v. Cordell, 5 Mad. 149. 
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by her husband, though, as she alleged, in a manner 
very inadequate to her fortune (q). 


(4.) A distinction was, however, taken between the (4. 

iss : . tween & 
position of a particular assignee for value of the particular and 
husband and his general assignee or trustee in bank- * 
ruptcy. The reason for this difference was thus ex- 
plained by Leach, V.C, :—“ Where an equitable interest 
‘is given to the wife for her life only, this court does 
‘‘ permit the husband to enjoy it without the consent of 
‘the wife, and without making any provision for her. 
‘“‘Tt is true that if the husband desert his wife and fail 
‘to perform the obligation of maintaining her, which 
‘‘is the condition upon which the law gives him her 
‘‘ property, this court will apply any equitable interest 
‘‘ which he retains for the life of the wife, either wholly 
‘‘or in part, for the maintenance of the wife; and if 
‘‘the husband becomes bankrupt, . . . this court will The trustee in 
‘fasten the same obligation of maintaining the wife 
‘out of the property of this description which devolves are — 
“by law upon the general assignee, for when ‘the title notice, ex hypor 
‘of such assignee vests, the incapacity of the husband to 
“maintain the wife has already raised this equity for svle of 


taining _ 

66 ‘ife : . the inciple does not neces- wife, and 
the wife; but the same princip PS ecate eres 
‘sarily apply to a particular assignee for a Valuable do so, while a 


‘ consideration who purchased this interest when the nde 


‘husband was maintaining the wife, and before cireum- ses tre no 
9 


‘ stances had raised any present equity in this property end was nae 
be 3) to 
‘‘for the wife” (7). fs = 


However, even where the wife was held entitled No equity to 
to an equity out of her life-interest in personalty, she Some. 
was not entitled to any settlement out of arrears of 
income accrued due before she had set up any claim 


thereto, but such arrears were paid to the husband or 
his assignees (s). 








(g) Vaughan v. Buck, 13 Sim. 404. 
(r) Eliott v. Cordell, 5 Mad. 149. 
(s) Re Carr's Trusts, L. R. 12 Eq. 609; 19 W. R. 675. 
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(3. Realty,  3- As to the realty of a married woman, if that 
ea Inherit- was realty of inheritance either in fee-simple or in 
aa.) Being fee-tail, it was clear that the question of the wife’s 
(bb.) Being equity to a settlement out of that realty (as regarded 
the se ag the fee-simple or fee-tail estate therein) did not arise, 
ne equity in because there was no possibility of the husband taking 
or keeping the inheritance adversely to his wife. In 
this case, therefore, whether the estate was legal or 
equitable, the wife had no equity, because she had 
something better, namely, the whole indefeasible in- 
heritance; and this is now the position generally of 
all the property of married women, for under the 
Married Women’s Property Act, 1882, there is now 
(t.e., as from the Ist January 1883) no danger of the 
husband taking his wife’s property, real or personal, 
unless, semble, the title thereto has accrued befcre the 


Ist January 1883. 


ee etic In the Life Association of Scotland v. Siddal (t), it 
better. was held that where a married woman was equitable 
tenant in tail of land to be purchased with a sum of 
trust money, which she had purported to join with her 
husband in mortgaging, she was not entitled to a 
settlement out of the capital, Turner, L.J., said: 
‘‘ Whatever may be the right of a married woman 
‘to have a provision made for her out of the income 
‘‘of an estate of which she is equitable tenant in tail, 
‘it is not, as I apprehend, according to the course 
‘‘of the court, or indeed in its power, to order a 
‘‘ settlement to be made of the estate or land to be 
‘purchased. The equity for a settlement attaches 
‘‘on what the husband takes in right of the wife, and 
“not what the wife takes in her own right [and which 
‘‘she can keep in spite of her husband]; and the 


(t) 3 De G. F. & Jo, 371. 
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‘‘estate-tail being in the wife, I do not see* what 
‘power this court can have to order a settlement of 
‘it to be made, or to render such a settlement, if 
‘‘made, binding and effectual against the wife.” 


On the other hand, in Sturgis v. Champneys (u), (b.) Life-estate 
where the provisional assignee of an insolvent debtor, 
whose wife was entitled for life to real property, was a 
obliged to come into equity to enforce his title to the (6.) Being 
rents during the joint lives of the husband and wife, = Hara 
in consequence of the legal estate being outstanding in : 
mortgagees,—It was argued that the court would not zosintelning 
secure a provision for a wife unless the property were 
such as to be a proper subject of equity; and that in 
this case Lady Champneys had a legal estate for life, 
and that it was only by the accident of the prior 
incumbrance being still existing, and the legal estate 
outstanding, that the plaintiff was compelled to come 
into equity. But Lord Cottenham held the wife 
entitled to a settlement out of the rents of her life- 
estate, saying: ‘‘Jf the life-rstate be attainable by the 
“ husband or his assignee at law, the severity of the law 
“must prevail ; but if it cannot be reached otherwise 
“than by the interposition of this court, equity, though 
“it follows the law, and therefore gives to the husband 
“ or his assignee the life-estate of the wife, yet withholds 
“its assistance for that purpose until it has secured to 
“the wife the means of subsistence; . . . and if such 
“be the principle, what difference can it make when 
“the assignees of the husband are applying to this court 
“for its assistance to obtain the property, that the 
“ estate of the wife is not a trust, but that the recovery 


* The judge here spoke satirically :—Of course, if the wife could 
keep (and she could keep) the whole fee-tail at law, what occasion was 
there for the court of equity, or what power in that court, to take 
the whole away, and give her hack a half or two-thirds on the pretext 
of protecting her? The judgment has frequently been wholly mis- 
underatood from not perceiving the Lord Justice's satire, 

(u) 5 My. & Cr. 97; Taunton v. Morris, 8 Ch. Div. 453: 11 Ch. 
Div. 779; but see Ex parte Rogers, in re Pyatt, 26 Ch. Div. 31. 
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“ at law is prevented only by the existence of a prior legal 
“trust estate ?” 


Rolongonlyas And in Wortham v. Pemberton (v), where Miss W. 

the life-estate : : ; ae 

continued was a tenant in tail of an estate sulyject to a jointure 

equitable. = payable to Mrs. H., secured by a term of years, there being 
a proviso for cesser of the term on the decease of 
Mrs. If.; and Miss W. married Mr. N., who had per- 
suaded her to elope with him, and had been imprisoned 
for the abduction,—It was held that she was entitled 
to her equity to a settlement out of her equitable 
life-estate in the estate-tail, for there was a legal title 
which prevented the enjoyment except by means of a 
court of equity, and rendered the title to the rents 
equitable so long as the term lasted ; therefore the 
plaintiff was entitled to a settlement out of the rents 
until the determination of the term. 


Wife's equity Inasmuch as alienation by the wife would have 
apc el defeated her equity to a settlement, it is necessary to 
consider in what ways a married woman might. validly 
dispose of property, out of which she would otherwise 
have been entitled to claim her equity, so as to pre- 


clude herself from afterwards claiming that equity. 


2. Interestein 1. Jn realty—Under 3 & 4 Will. 1V.c. 74 (the 
meatty: Act for the abolition of fines and recoveries), and 
8 & 9 Vict. c. 106, 8. 6, a married woman might 
dispose of her estates of freehold (and, semble, even 
of leasehold tenure), and might also release or assign 
any sum of money charged on lands, or the produce 
of land directed to be sold, whether her interest was 
in possession or in reversion (r), by a deed duly 
acknowledged by her, and executed with the concur- 


(vy) « De G, & Sm. 3 but see the remarka of Weatbury, L.C., in 
Gleaves v. Paine, 1 De G. Jo. & Sm. 93; aud consider Az parte Rogers, 
in ve Pyatt, 26 Ch. Div. 31. sbi 
r, $60; 


¢ 
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rence of her husband, in the manner provided by the 
first-mentioned Act (y). She might also alienate her 
copyholds by surrender, jointly with her husband, on 
being separately examined as to her free consent by 
the steward or his deputy (z). And in all such cases, 
there was no resulting trust for the wife (a). 


. In personalty.—A married woman's interests in 2 Interests in 
personalty. 
mean estate, so far as they were estates in posses- 
sion, vesting in her husband on marriage, her power 
of disposition over them was a question which did 
not arise, but her husband might have solely dis- 
posed of them, subject only to her establishing, if she 
was able, her equity to a settlement out of them; and 
so far as they were estates in reversion, her power of 
disposition over them was in abeyance during the 
coverture, as was (in effect) also her husband’s power of 
disposition over them, excepting only in certain cases in 
which, as falling under Malins’s Act, 20 & 21 Vict. c. 
57 (0), she might, with the concurrence of her husband, 
and by deed acknowledged, have disposed of same. 


As to the nature and extent of the husband's interest. Wife's choses 
. “py ; . n action he- 
in and power over the wife’s choses in action, the old jonged to hus- 
cominon law (apart from statute) said, that marrage 
was only a qualified gift to the husband of the wife’s into 
choses in action, viz., a gift to him only upon condi-* 
tion that or if he reduced them into possession during 
(in effect) his life, so that if he died before his wife, and 
without having reduced such property into possession, 
she, and not his personal representatives, would have 
been entitled to the property. This reduction into 
possession was (so far as regarded the pure personal 
estate of the wife) a necessary and indispensable pre- 


(y) 3 & 4 Will. ae c. 74, #8. 77,79 

(z) x Watk, 
(a) Tennent v. veh, 37 Ch. Div. 622. 
(6) Post, p. 474 
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liminary to the husband’s either having in himself 
or being able to convey to another any assured right 
of property in respect of such personal estate (c); 
although, as regarded the chattels real of the wife, a 
previous actual reduction thereof into his possession 
was not a necessary preliminary to the husband’s power 
of disposition over them (7). 


Wifesurviving In accordance with these principles, in Purdew v. 
ola wrtig ad Jackson (¢), where a husband and wife, by deed executed 
goversicuaty 4 by both, purported to assign to a purchaser for valu- 
hehadnot able consideration a fund in which the wife had a vested 
reduced into ; ; 

n, estate in remainder, expectant on the death of a tenant 
for life, and both the wife and the tenant for life out- 
lived the husband, it was decided that the wife was 
entitled by right of survivorship, and not withstanding 
her concurrence in the assignment, to claim the whole 
of her share of the fund against such particular assignee 
for valuable consideration. “T still continue of opinion,” 

could said the Master of the Rolls, ‘‘ that all assignments 

reat ‘‘made by the husband of the wife’s outstanding per- 
at sg hadto = + sonal chattels, which are not or cannot be then reduced 
‘‘into possession, . . . pass only the interest which 
‘‘the husband has, subject to the wife’s legal right by 


‘survivorship ” (/). 


ner a a It was further decided before the passing of Malins’s 
“es Act, 20 & 21 Vict. c. 57, with regard to the wife’s 
reversionary interests, that the court had not even the 

power of taking the wife’s consent to part with them. 

‘Tf the wife by her consent could pass a remainder or 

‘‘ reversion in personal property to the husband, she 

‘would part not only with a future possible equity, but 


(e) ye aga or Vv. Anderaon, 8 Ch. Div. 286. 
(d) Pu ackson, 1 Russ. 66; Donne v. Hart, 2 Russ. & My. 
363; bere age: Day, 16 Bea. 33; and see pp. 421, 422, supra. 
1 Russ 1. 
(), Euioet v. Cordait, Cordell, 5 Mad. 149; Stanton vy. Hall, 2 Rues. & My. 
175, 182; Re Duffy's Trusts, 28 Beav. 386 
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‘‘ with her chance of possessing the whole property by 
‘surviving her husband; and to give this effect to her 
‘‘ consent would make it analogous to a fine at law with 
‘respect to real estate, a principle always disclaimed in 
‘a court of equity. A court of equity interferes to pro- 
‘‘tect the property of the wife against the legal rights 
‘¢of the husband, and will never lend itself as an in- 
‘‘strument to enable the husband to acquire a right in 
‘the wife’s personal property which he can by no 
‘means acquire at law” (g). In other words, the 
legal right of survivorship was never bound by a court 
of equity (1). 


473 


It was held that a claim by the wife for a settle- She had no 


ment out of her reversionary interest: in property, so long 
as it continued reversionary, could not be supported 


dealt: with interests in possession, and that it was not 
until the property came to be distributed that in 
ordinary cases the court enforced obligations attaching 
upon the property otherwise than by contract. The 
wife’s right to a settlement out of that property which 
the husband at law would, if he could, take possession 
of in her right, was an obligation which a court of 
equity fastened not upon the property, but upon tae 
right to receive it; in fine, the wifes cquily arose upon 
the husband’s legal right to present possession ; and that, 
of course, could only apply when the remainder or re- 
version had ceased to be such, and the property had 
fallen into possession (7), or but for the pendency of an 
administration action would have been in possession (k). 
Or, in the language of this present book, there was no 
danger of the husband getting at such property, and 


(g) Pickard v. Roberta, 3 Mad. 386; Purdew v. Jackson, 1 Rusa. 56. 

(Ak) See Buckmaster v. Buckmaster, 34 Ch. Div. 21, reversing 8. C. 

33 Co Div. 484; and see S. C. (sub nomine Seaton v. Seaton), 13 App. 
61. 


() Osborn v. Morgan, 9 Hare, 434; and see In re Slater's Trusts, 11 
Ch. Div. 227. 
(k) Robinson v. Robinson, W. N. 1879, p. 100. 


equity out of 
reversionary 
. inter 

: t > long a. - 
and this was on the ground that a court of equity only tionary. 
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therefore no foundation for an equity to a settlement 
out of it, so long as it was in its reversionary condition. 


Malins's Act, § By Malins’s Act (/), every married woman might, 

ene Vict. with the concurrence of her husband, by deed acknow- 

Yeme coverts ledgod in the manner required by the Fines and 

personalty,— Recoveries Act (m), dispose of every future or rever- 

reversion’ Stonary interest, vested or contingent, belonging to 
such married woman, or her husband in her right (7), 
in any personal estate to which she was entitled under 
any instrument (except her own marriage settlement), 
made after the 31st December 1857; she might also 

(¥.) Beingin release or extinguish any power in regard to any such 
personal estate, and also release and extinguish her 
equity to a settlement out of der personal property 
in possession under any such instrument as aforesaid. 
But nothing therein contained was to extend to any 
reversionary interest to which she should become 
entitled under any instrument by which she was re- 
strained from alienating or affecting the same. And 
the powers of disposition given by the Act to a 
married woman were not to enable her to dispose of 
any interest in personal estate settled on her by any 
settlement or agreement for a settlement made on the 
occasion of her own marriage. 


As to cases If the wife was entitled to any chose in action, 

ie vera whether legal or equitable, of a reversionary nature 

croretion of not within the above-mentioned Act, the effect of 
\ . ° 

ment. an assignment by the husband was different under 


different circumstances. For putting aside the Mar- 
ried Women's Property Acts of 1870, 1874; and 
1882, it is certain, firstly, that the wife by herself 
could not assign, for by the act of marriage she 
deprived herself of all power so to do; and, secondly, 


(f) 20 & 21 Vict. « 57. 
(m) 3&4 Will. IV. o. 73. 
(nm) Disting. Zeaneng v. Welch, 37 Ch. Div, 622. 
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the husband could only assign to another the interest 
to which he might be entitled himself. Suppose, 
therefore, that the wife was entitled, on the death of A., 
a living person, to a sum of stock standing in the names 
of trustees, and that her husband had purported to 
make an assignment of this reversionary interest to Three possible 
., ® purchaser ; the benefit which would have accrued *%!" which 
to B., by virtue of the assignment, would haye varied, ment might 
; . result,— 
according as the husband, the wife, or A., the tenant for 
life, died first. (1.) If the husband died first, B. lost (1.) 1¢ hus. 
his purchase, for the wife having survived her husband, 
would, on the death of A., have been entitled to the fell in, pur | 
: : . chaser Joat his 
stock, which had never been reduced into the possession purchase. 
of her husband, or of B., his assiynee (0). (2.) If A. (2.) If rever- 
died first, B. would then Lave obtained a transfer of ioe. a 
the stock, if the trustees had chosen to transfer it 
to him (p), and if the wife had not meanwhile taken_ —_. 
steps to enforce her equity to a settlement (7). But pee be hehe 
if the trustees had refused to transfer without the ety. 
direction of the Court of Chancery, or if the wife 
had insisted upon her right, B. only took the fund 
after making such settlement upon her as the court 
thought fit. (3.) If, however, the wife died first, then (3.) If wife 
this chose in action, having remained unreduced into thee re ie 
possession, would, like a legal chose in action under Mabie in, 
the same circumstances, have remained part of the took all, 
wife’s personal estate; and the husband, on taking 
out administration to his wife (7), would have been 
bound by his previous assignment; and B. would ac- 
cordingly, in this single event, have obtained the whole 


fund, subject, however, to the wife’s debts, if any 


The question as to what amounted to a reduction What 


into possession by the husband of his wife's choses in areunies Lae 


(0) Purdew v. Jackson, 1 Russ. 1; Honner y. Morton, 3 Russ. 65. 
(p) Wheeler v. Caryl, Amb. 121,122; Moor v. Rycault, Prec. Ch. 22. 
(q) Greedy v. Lavender, 13 Beav. 62, 

(r) 1 Bright's H. & W. 41; Betis v. Kimpton, 2 B. & Ad. 273. 

(s) 29 Car. IL c. 3,8. 25; Wms. Pers, Prop. 396. 
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action was one that generally depended on the peculiar 
circumstances of each case. But in Hornsby v. Lee (t), 


Mere assign- it was held that a mere assignment of a reversionary 
sponta chose in action by the husband could not be regarded 
Genesee: either as an actual or as a constructive reduction 
pession. into possession by the husband (w). It was also estab- 
lished, that whether the husband died in the life- 
time of the person having a prior interest, whereby 
the chose in action could not, as against the wife, be 
P reduced into possession, or whether he survived and 
died before it was actually reduced into possession, the 
same result followed—the chose in action survived to 
the wife (vr). It was also held that the transfer by a 
Rusband’s husband of title-deeds, of which his wife was equitable 
tranafer ot ~—s mortgagee, to secure a debt of his own, was not a 
of which his reduction into possession so as to defeat the wife’s 
equitable right of survivorship (). On the other hand, the test 
mortgagee, 


vot enough. 


of reduction into possession of a sum of money was, 
in a recent case, declared to be the right of the hus- 
band to maintain an action at law for the amount, as 


Order of court money had and received to his use (7); and therefore, 


to pay wife's 


income into a 


applied on hus- 
band's behalf, 


“no- 
pos- 


where the income of a married woman’s life-estate had 
been ordered to be received and applied (by a receiver 
in @ suit) in payment of her hushand’s incumbrances, 
it was held that arrears of income in the receiver's 
hands, which had not been paid as directed, were 
nevertheless, by the effect of the order, reduced into 
possession, so as to disentitle the wife surviving to 
such arrears, because the receiver was to be deemed 
in the nature of an agent for the person entitled by 
virtue of the order for appropriation (z). And of 


(t) 2 Mad. 16, 
(wu) Le Vasseur v. Scration, 14 Sim. 116. 
a Paes v. Elwin, 13 Sim. 309; but see Widgery v. Tepper, 5 Ch. 
v. 516. 

(x) Mtehelmore v. Mudge, 2 Giff. 183. 

(y) Attehison v. Dixon, L. R. 10 Eq. 589; and see Wollaston v. 
Berkeley, 2 Ch. Div. 213, where husband and wife died contempo- 


raneously ; and Jn re Barber, Dardier v. Chapman, 11 Ch. Div. 
(3) Tidd v. Lister, 2 W. R. 184. ma 


MARRIED WOMEN. 477 


course, payment to an agent of the husband was a 
reduction into possession to the extent of that pay- 
ment (a). 


Tt has been already observed that the wife’s equity, Settlement, 
at least in cases where she took an absolute interest, 
was not for herself only, but for herself and her chil- © 
and children ; 
dren, there being no instance where the settlement though she 


t 
was not made in favour of the children at the same a hg 


time ; and though the wife might have waived or and thus de. 
abandoned her equity, and thus have prevented her children. 
children obtaining any benefit from it, yet if she 
claimed it for herself, the court required the benefit 

to be extended to her children; her equity and the 
equity of the children were treated as one equity, to 

be enforced or not at her option (0). In no case 

were the children permitted to assert’ an independent 
equity; for in all cases the equity of the wife was 
personal, and the court acknowledged no original title 

in the children, who could claim only that provision 

which the wife thought fit to secure for herself and 
them; and if the wife consented that the husband 
should receive the whole property, the children were 
deprived of all provision out of it. 


The inquiry therefore arose,—What was sufficient When the 
to create a title in the children? Before the property 
was impressed with a trust in their favour, it was 
necessary that some action should have been taken 
by the wife. What action was necessary upon her 
part to raise such a trust, or rather, how far that action 
must have been carried in order to raise the trust, was 
the question. If the property was in the hands of 
trustees, it was not enough that she should have given 


(a) In re Barber, Dardier ne Ee 
(5 De la Garde v. pial bg Vv. 344 
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them notice, in however formal and regular a manner, 
that she demanded a settlement; for notwithstanding 
any. such notice, the trustees might with impunity have 
ia) Where handed over the property to the husband. Also, even 

wife lived,— . : : 
upon complete Jf she had commenced an action, and had not carried 
her action far enough to establish the trust for herself 
and her children, she might, at any time before the 
settlement was completed, have waived and defeated 
(.) Where it, not only as to her own interests, but also as to 
wile died, ‘the interests of her children (c) And the follow- 
with reference to this doctrine were well 

established :-— 


1. That if the wife died before the bill was filed 
giving to the court a jurisdiction or dominion over the 
fund, the children had no right to require a settle- 
ment ((). 


If write died 2. That if the wife died, even after she had filed 
Lea cara ’ a bill for a settlement, but before decree, her children 
no right. could not sustain a bill to have a settlement made on 


them 


Right of chil- 3. That if a decree or order had been made by the 
adit end it court, referring it to the Master, under the old practice, 


ondecree. * or to a Judge in Chambers, under the new practice, 
to approve a proper settlement, and the wife died 
before anything further was done, the children were 
entitled to the benefit of that decree or order, and 
might file a bill to enforce such settlement, as the 
wife, if still living, would have been entitled to (/). 


(c) Wallace v. Auldjo, 2 Drew. & Sm. 2232. 

(d) Seriven v. Tapley, 2 Eden, 337. 

(ce) Dela Garde v. Lempricre, 6 Beav. 344; Lloyd v. Mason, 5 Hare, 
149; Ldoyd v. Williams, 1 Mad. 450; and consider effect of Fitzgerald 
v. Chapman, 1 Ch. Div. 563; Burton v. Sturgeon, 2 Ch. Div. 31 

(f) Wallace v. Auldjo, 2 Drew. & Sm, 223; Murray v. Elibank, 1 L. 
C. 431; and see Judicature Acts, 1873-83, Order xvii. Rule 4. 
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4. The children’s right to have a settlement exe- Right of 
cuted after the death of their mother, who had claimed 4"e" misht 
her equity to a settlement, also arose where there was oe by 
during the marriage a contract by the father, indepen- 
dently of judicial decree, to make a settlement of his 
wife’s property (y). Yet, after such a contract, just as 
after judicial decree, the wife, if living. might, at any 
time before the erecution of the settlement, have waived 
her equity, and altogether defeated her children (x). 

In the words of Wigram, V.C. (7), ‘‘ There may be a 
‘* case in which the wife is not absolutely bound, but in 
‘‘ which, as against the husband, the children are en- 
‘titled to the benefit of the mother’s equity. If the 
‘¢ husband is bound, the children are certainly entitled.” 


But of course a married woman (being, and so long Tutant wife, 
as she was, an infant) could not have waived her "° "°° 


equity (/:). 
The wife’s right to a settlement, besides being volun- What would 


defeat wife's 


tarily waived by her, might also have been defeated pent toe 


adversely to her by various causes, viz. :— acttlement. 
1. By the receipt by the husband or his assignees (1.) By bas. ; 
ANG & Tece 


2. Where the debts of the wife, contracted before (2.) Where the 
marriage, for which her husband became liable, ex- or even Priaka 


ceeded in amount the fund to which he became entitled 
in her right (m); and similarly where the husband's 
debts to the estate out of which the wife's interest 


(g) Lloyd v. Williams, 1 Mad. 450; De la Garde v. Lempriere, 6 
Beav. 344; Wallace v. Auldjo, 2 Drew. & 8m. 216; and 1 De G. Jo. & 
Sm. 

eee v. Elibank, 1 L. C. 479; Macaulay v. Philips, 4 Ven. 15; 
Baldwin v. Baldwin, 5 De G. & Sm. 319. 

(i) Lloyd v. Mason, § Ha. 1§3. 

(k) Shipway v. Ball, 16 Ch. Div. 376. 

(lt) Murray v. Elibank, 1 L. ©. 471. 

(m) Bonner v. Bonner, 17 Beav. 86; Barnard v. Ford, L. R. 4 Ch. 


App. 247. 


(3, ) By an 
cook ale 


‘adultery, un- 
lees husband 
also living in 
adultery. 


(s.) By her 
Sunde 


Amount of 
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arose exceeded the amount of such interest (n); but 
in this latter case, the wife's equity would not have 
been wholly defeated (0). 


3. Where an adequate settlement had been made 
upon her (p); but not by an inadequate settlement, 
unless her right to a further settlement had been 
barred by an express stipulation before marriage (¢). 


4. Where she was living in adultery apart from her 
husband (7); but even then her husband would not, 
it seems, while he dul not maintain her, have been en- 
titled to receive the whole of her property (s). But 
where both husband and wife were living in adultery, 
it was held that the wife might claim a settlement, 
upon the principle of setting off the one wrong against 
the other, whereby the wife was again chaste (/). 


5. By her fraudulent suppression of the fact of her 
coverture. Thus, where a woman, by a document pur- 
porting to bear date before, but in reality signed after, 
her marriage, affected to assign certain property to her 
husband, which he afterwards sold, it was held that 
though there were evidence of coercion on the part of 
the husband, yet by her concurrence in his fraud she 
had precluded herself from claiming her equity to a 
settlement as against the purchaser (x). 


When the husband was solvent, the amount to be 


(n) Osborn v. Morgan, 9 Ha, 432; enn v. Knight, L. R. 18 Eq. 
487; Ward v. Ward, 14 Ch. Div. 506. 
(0) Poulter v. Shackell, 39 Ch. Div. 471. 
In re Erekine’s Trusts, 1 K. & J. 3023 Spicer v. Spicer, 14 Beav, 
365 Giacomets: v. Prodgers, L. R. 14 Eq. 253; 8 Ch. App. 338. 
Salwey v. Salwey, Amb, 692; Garforth v. Bradley, 2 Vea. Sr. 
and consider Bullman v. Wynter, 22 Ch, Div. 619. 
Carr v. Lastabrooke, 4 Ves. 146; Jn re Lewin's Trust, 20 Beav. 


Ball v. Montgomery, 2 bse Jr. 191, 
{t) Greedy v. Lavender, 13 Beav. 62. 
(uw) Jn re Lush’s Trusts, iL R. 4 Ch. App, 591. 
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settled upon the wife and children was a matter which 
depended generally on the arrangement between the 

husband and wife; and if the husband, being solvent, (a.) When 
refused to make a settlement upon his wife, the court reer ig mee 
would not, because it could not, so long as he supported 

her, prevent his taking the produce or interest of her 

property, but the court would in sucha case retain the 

capital, so as to give the wife a chance of taking it by 
survivorship (v); and, of course, if the husband sur- 

vived, he might insist upon the court paying out the ' 
entire capital to himself. The question as to what (1.) When 
amount should be settled upon the wife arose most husband was 
frequently when the husband had become bankrupt. 

No general rule was laid down. It was a matter 

purely within the discretion of the court, to be deter- 

mined according to the circumstances and merits of the 

case (x). The court took into considcration whether 

the wife had acquired any benefit out of the property 

of her husband (y); the conduct and circumstances of 

the husband (z); and the conduct of the wife («). 


The rule in general, in the absence of special cir- Generally half 
cumstances, was that one half of the wife’s property [rat **##led on 
should be settled upon herself and her children, and 


the remaining moiety should go to her husband or his 
assignees (0). 


And in some cases it was held that the azhole fund sometimes 
was to be settled on her and the children; as where ate ot 
eelsa sa iets aeesceencs we ees ee eee ee ce ee Bottled. 

(v) Sleech v. Thorington, 2 Ves. Sr. 561; Atcheson v. Atcheaon, 11 
Beav. 485. 
(2) Carter v. Taggart, 1 De G. M. & G. 289; Aubrey v. Brown, 4 

R 


W. R, 425. 

(y) Inve Erskine's Trusts, 1 K. & J. 302; Green v. Otte, 1 Sim. & 
Stu. 250. 

(2) Marshall vy. Fowler, 16 Beav. 249, Barrow v. Barrow, 18 Bear. 


20. 
: (a) Barrow v. Barrow, 5 De G. M. & G. 795; Giacometti v. Prodgera, 
L. R. 14 Eq. 253; 8 Ch. App. 338. 
(b) Dunkley v. Dunkley, 2 De G. M. & G. 396; In re Suggttt's 
L. R. 3 Ch. App. 215. 
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it was smal] and barely sufficient for the maintenance 
of the wife and children (c); ¢g., where the husband, 
having become bankrupt, was not able to maintain his 
wife (d); or where the husband had deserted or be- 
haved cruelly to his wife, and did not maintain her (e) ; 
or was a lunatic (/). 


Form of Since the extent of the wife’s equity was to have 
settlement. 5 settlement made for the benefit of herself and her 
children, the court did not interfere with the marital 
right further than was necessary to give effect to that 
equity. The ultimate limitation, therefore, in default 
of issue of the existing marriage, or of any future 
marriage or marriages of the wife, was to the husband 
absolutely (y), whether or not he survived the wife (i). 


How far settle. As to the question how far settlements made in 
pl ai consideration of the wife’s equity to a settlement were 


area of or are binding as against creditors, the following rules 


may be laid down :— 


Where the husband has once reduced into posses- 
reduce her ‘ ‘ : : aes 
property into Sion the equitable choses in action of his wife, and then 
possession snd makes @ voluntary settlement on his wife out of them, 


settlement, it the question of the validity or invalidity of such settle- 
must conform 


torgKlix, | ment against creditors will, apart from statute, depend 
Valid iftong Upon the bona fides of the transaction. Also, if the 
Ada, though on husband, being largely indebted at the time, conveys 
consideration. property in trust for his wife and children, such a con- 


(c) Jn re Kinoaid’s Trusts, 1 Drew. 326. 
(d) Scott v. Spashett, 3 Mac. & G. 599; Gardner v. Marshall, 14 


Sim. 575. 
(e) Taonkley v. Dunlkley, 2 De G. M. & G. 390; Re Ford, 32 Beav. 
621; Boxall v. Boxall, 27 Ch. Div. 220; Reid “i Reid, 33 Ch. Div. 220. 
) dn re Dizon's Trusts, W. N. 1879, p. 57. 
(gy) Croxton v. May, L. R.g Eq. 404; 9 Ch. Div. 388; Jn re Suggitt's 
rusts, L. R. 3 Ch. App. ae Spirett v. Willows, L. R. 1 Ch. App. 
520; Olsver v. Oliver, 10 Ch, Div. 765. 


(A) Walsh v, Wason, L. R. 8 Ch. App. 482; nv. Dufied, 2 Ch, 
Div. 44; Gale v. Gale, 6 Ch. Div. co a 
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veyance may be within, and void under, the statute 

13 Eliz. c. 5, as against the husband’s creditors (7). 

But as that statute only directs that no act whatsoever 

done to defraud a creditor shall be of any effect against 

that creditor, a bond fide settlement, where there is no 
imagination of fraud, or rather no fraud in point of 

actual fact, not imagination, will, even though volun- 

tary (4), be supported as against the husband’s cre- 

ditors (/). By the Bankruptcy Act, 1883, it is enacted, Trader's or 
that “a settlement made on or for the benefit of the wife Pon faders, « 


; settlement of 
‘or children of the settlor, of property which has Wife's property 
: ' : . under Bank- 
‘accrued to the settlor after marriage in right of hig ruptey Act, 
‘‘wife,” shall be good as against his trustee in bank- * 


ruptcy (46 & 47 Vict. c. 52, s. 47).* 


2. Where the court decrees the settlement upon If court de- 
the wife, ‘‘the court supports it as a good settlement =—=__ 


‘for valuable consideration ” (2). eeaiere are 


3. Where the wife, after marriage, became entitled Settlement 
to property which the husband could not touch, with- ied henry 
out the aid of the court, and the trustees would not bart witha 
pay it without the husband making a settlement; and wife's pro- 
if the husband agreed to settle it, and did that which és oa ~~ 
the court would have decreed, it was a good settlement 


as against creditors (7). 


Section IV.—SETTLEMENTS IN DEROGATION OF 
MaritaL Ricuts. 


-It having been a general rule of law that a husband Wife 


became entitled to the property of his wife on mar- 


fraud on the 
marital right, 


ee en ae ere: 





fae nn Tn) ooh iecmernain aabeinemeaamtinatanl 


(t) Goldemith v. Russell, § De G. M. & G. 547. 

ib Holmes v. Penney, 3 ra & J.90; Sagttary v. Hide, 2 Vern. 44. 

(t) Cadogan v. Kennett, Cowp. 434. 

*'The reader should recur to the chapter on “Express Private 
Trusta,” for a further exposition uf these lastly mentioned matters, 

(m) Wheeler v. Caryl, Amb. 121; Simson v. Jones, 2 Russ. & My. 


én) Wheeler v. Caryl, Amb. 121, 122; Moor v. Rycooult, Prec. Ch. 
22; Inre Wrag’s Trusts, 16 Jur. 1126. 





THE ORIGINALLY EXCLUSIVE JURISDICTION. 


riage, any alienation of property by her in fraudulent 
derogation of the marital rights would in equity have 
been deemed null and void. In Strathmore v. Bowes 
(0), Lord Thurlow thus stated the rule :—‘‘ A convey- 
‘ance by a wife, whatsoever may be the circumstances, 
‘‘and even the moment before the marriage, is prima 
‘« facie good, and becomes bad only upon the imputation 
“of fraud. Ifa woman, during the course of a treaty 
‘of marriage with her, makes, without notice to the 
‘intended husband, a conveyance of any part of her 
‘‘ property, I should sct it aside, though good primd 
‘facie, because affected with that fraud.” 


The cases decided on this subject support the follow- 
ing conclusions :-— 


If during 1 1. If a woman entitled to property entered into a 

mer treaty for marriage, and during the treaty represented 

aliened with: ty her intended husband that she was so entitled; that 
out Ausband's ; . . 

upon the marriage he would become entitled jure 

ani seni mie marite; and if during the same treaty she CLANDES- 

re nted sr i at ener 3 . 

heeeifien TINELY conveyed away the same property to a volun 

titled, it was teer (py), or settled the property upon herself in such 


fraudulent, manner as to defeat the marital right, and the conceal- 
ment continued until the marriage took place, there could 
be no doubt but that a fraud was practised in such a 
case on the husband, and he was entitled to relief 

Same prin- 2. And not only was this principle applicable where 


ee a aid the husband knew of the existence of her property, 
not know her but it was extended much further; for in Goddard 
secaed of such y. Siow (r), & woman ten months before marriage, but 
property, after the commencement of that intimate acquaintance 

with her future husband which ripened into marriage, 


(o) 1 L. C. 446. 
(p) Lance v. Norman, 2 Ch. Rep. 79. 
(q) Sngland v. Downes, 2 Beav. 523. 
(r) « Russ, 485. 
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made a settlement of a sum of money which he did not 
know her even to be possessed of. The marriage took 
place, she concealing from him both her right to the 
money and the existence of the settlement. Ten years 
after, on her death, it was held, on a bill filed by the 
husband, that the settlement was void, as a fraud upon 
his marital rights (s). 


3. But when a woman about to marry sold or Not frauda- 
conveyed to a purchaser for valuable consideration, setae ‘ 
without notice of any intended derogation of the mari- valuable con- 


: ideration 
tal right, the sale or conveyance was held good (?). without 


: ; notice, 
It was uncertain, however, whether, if the purchaser 

for value had notier, the sale or conveyance would 
havo stood as against the husband (7). 


4. It would seem that a clandestine settlement. void, even 
sone ; . in ig though maii- | 
made by a woman pending her marriage, even if sorions, if 
meritorious in its nature, as on the children of a 
former marriage, or on her illegitimate children, would 
also have been sect aside as a fraud on the hus- 


band (7). 


5. If the intended husband was acquainted before Marriage with 
his marriage with the fact of an assignment of property 
made by his intended wife, and nevertheless still 
thought fit to marry her, he was bound by it (-r). 


6. In all the cases it was held that the settle- A husband 


ment to be invalidated must have been made without a hen 


the husband's knowledge, during the course of the treaty veysnce when 








ape ae eit ne 





aS Steere (Pete mes Rie 1 pian ee i ares amt AO, 
Se eLinmenshmeat 





oma 


(s) Dotenes v. Jennings, 32 Beav. 290; Taylor v. Pugh, 1 Hare, 608, 

(t) Blunchet v. Foster, 2 Ves. Sr. 264; Llewellin v. Cobbold, 1 Sm. & 
Giff. 376.. 

(u) Blanchet v. Foster, 2 Ves. Sr. 264; Llewellin v. Cobbold, 1 8m. & 
Giff. 376. 

(ve) Taylor vy. Pugh, 1 Hare, 608. 

(x) St. George v. Wake, 1 My. & K. 610; Wrigley v. Swainson, 3 D. 
G. & Sm. 458; Slocombe v. Glubb, 2 Bro. C. C. 545; but see Nelson v. 
Stocker, 4 De G. & Jo. 458 
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_ pending for marriage with HIM; and accordingly, a settlement 


with Aim. 


If he had 
sed his 
wife befure 


him. 


Married 


Women’s Pro- 


rty Act, 
tie how 


made by a widow upon herself and the children of o 
former marriage was not fraudulent, because it was 
proved that the person she afterwards married was not 
at the time of the settlement ‘‘ her THEN intended 
husband” (y). And in Strathmore (Countess) v. Bowes 
(z), the plaintiff, pending a treaty of marriage with A., 
made a settlement of her property with his (A.’s) 
approbation ; a few days after, B. gained her affections, 
and she threw over A., and married B., who had no 
notice of the settlement. It was, however, held good 
against B., as it could be no fraud on HIM, his brief 
period of courtship not having commenced at date. 


7. Where the husband had before marriage seduced 
his wife, and thus rendered retirement from the mar- 
on her part extremely inconvenient, a settle- 
ment of her property made by the female before the 
marriage, although without her husband’s knowledge, 
would have been supported (a). 


Under the Married Women’s Property Act, 1882, 
above expounded, it is difficult to see how any con- 
veyance by a woman about to marry can now be 
considered fraudulent, whether it be secret and volun- 
tary or not, scil. as against her husband; for under 
that Act he has now no prospective or inchoate or 
other right whatever to his wife’s property, and there- 
fore, however gross the fraud upon him, it would not 
be a fraud producing any damage (unless under some 
very exceptional circumstances) ; and, of course, fraud 
without damage is not any ground of action either 
at law or in equity. As an example of the special 
circumstances referred to may be instanced the wife's 
contract before marriage with her husband, but during 


eA ni are is 2 Beav. 531. 
nr 
(a) Taylor 4 Pugh, 1 Hare, 608. 
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the period of courtship with him, to settle all her pro- Under very 
perty in the usual way, sci. the property to which shes __ 
was or should be or have become entitled af the date of frauds 
the marriage ; in such a case, if the wife should clan- 
destinely from her husband alienate, during the engage- 

ment which ripens in the marriage, a substantial portion 

of her property, and should alienate it otherwise than 

for its fair value, and thereby the property which she 

was entitled to at the date of the marriage was sub- 
stantially diminished, that would be a fraud on the 
marital rights as established by the prenuptial con- 

tract, and would, semble, be relievable as such, upon 

the principles expounded in the concluding section of 

this present chapter. 


Guardian. 


Father. 


Mother. 


Testamentary 
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CHAPTER XXII. 
INFANTS. 


Upon the question, who may be the guardian (a) of 
an infant,— 


1. The father is the guardian by nature and nurture 
of his children during their infancy (0). But by the 
statute 36 Vict. c. 12, the court may grant the cus- 
tody of infants under the age of sixteen years to the 
mother, where that w for the benefit of the infant ; 
and it has lately been decided that the mother is the 
natural guardian of her own illegitimate child (c). 
Also, by the Guardianship of Infants Act, 1886 (d), 
the mother is constituted the guardian of her children 
generally, if she survive their father; being a joint 
guardian with the guardian (if any) appointed by the 
father; also, in such a case, the court may associate 
one or more guardians with her (¢). 


2. By the statute 12 Car. II. c. 24, the father, 
even though a minor, may by deed, and if not a 
minor, may by deed or -will, appoint a guardian for 
his legitimate children; and guardians so appointed 
are usually called testamentary guardians (7); and 


(a) For the various kinds of guardians, ancient and modern, see 
Brown's Dictionary, title Guardian. 

(6) Wellesley v. Beaufort, 2 Russ. 21. 

(ec) Inve Carey, The Queen v. Nash, 10 Q. B. D. 454. 

(d) 49 & 50 Vict. o. 27, & 2. 

{e) én re Soanlan, 40 Ch. Div. 200. 

(J) 1 Vict. o 26. 
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such testamentary guardians are trustees, and the 
Statute of Limitations is inapplicable to accounts as 
between them and their ward (g). Also, by the 
Guardianship of Infants Act, 1886 (h), the mother 
may by deed or will appoint a guardian of her chil- 
dren after her own death and the death of the father, 
such guardian to act jointly with the guardian (if any) 
appointed by the father. 


3. The father may waive his natural rights of Guardian 
guardianship in favour of a stranger, whom he 
permitted to put himself in Joro antes towards his " 
child. Where, therefore, under these circumstances, - 
the stranger has provided for the maintenance and 
education of the child, and has appointed guardians, 
the father will be restrained in equity from asserting 
his parental rights to the prejudice of his chill’s future 
mterests (7). 


n loco 


4. The court may appoint a guardian. The origin 
of the jurisdiction in Chancery to appoint a guardian coert, 
over infants is to be found in the prerogative of the 
Crown, which is under a general duty as parens patria, Jurisdiction, - 

nature and 

and ‘has a corresponding power, to protect those who origin of, 
have no other lawful protector (k); and the juris- 
diction is exercised in Chancery, as a branch of the 
general jurisdiction originally confided in and delegated 
to that court, this jurisdiction not belonging to the 
Lord Chancellor alone, as holder of the Great Seal and 
Keeper of the Royal conscience, but being also exer- 
cisable by the Master of the Rolls; and an appeal 
lies to the House of Lords from the decision of the 


be wee by 


Mathew v. Brise, 14 Beav 341. 
o Vict. c. 27, 6. 
th) pil Cleaver, 2 Bee. C. C. 499; Andrews v. Salt, L. R. 8 
Ch. App. 622. But see Jn re Agar- Ellis, 10 Ch. Div. 49; and dn re 
Clark, 21 Ch. Div. 817. 
(k) "De Mamneville v. De Manneville, 10 Vea. 63 ; and see In re John- 
son's Infants, 8 Ch. Div. 1. 
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Chancery, and not (as in the case of lunatics) to the 
Privy Council. The Guardianship of Infants Act, 
1886 (i), also expressly provides that upon the 
removal by the court of any guardian from his office, 
whether such guardian be the testamentary guardian 
appointed by the father or the statutory guardian 
appointed by the mother, the court may (if for the 
welfare of the infant) appoint another guardian in the 
place of the guardian so removed. 


If an action is commenced relative to an infant’s 

estate or person, the infant, whether plaintiff or defen- 
even during the life of its father or 

testamentary guardian, immegiately thereupon becomes 
a ward of court (m); and even where an order for 
maintenance has been made on summons at Chambers, 
the infant thereby becomes a ward of court (n); and 
so also upon an order being made on petition under 
the Custody of Infants Act, 1873 (0). But if the 
child is an alien, none of these last-mentioned proceed- 
ings would, semble, suffice to constitute him or her a 
ward of this court (p). Moreover, in all cases the 
infant must (as an almost invariable rule) have or be 
entitled to some property before he can be made a ward 
of court. ‘It is not, however,” as observed by Lord 
Eldon, “from any want of jurisdiction in the court 
“that it does not act where the infant has no property, 
‘but from a want of the means to exercise its jurisdic- 
“tion, because the court cannot take on itself the main- 
‘‘tenance of all the children in the kingdom. It can 
“exercise this jurisdiction usefully and practically only 
‘“‘where it has the means of doing so—that is to say, 





(2) 49 & 50 Vict. c. 27, 0 6. 
a m) Butler v. Freeman, Amb, 303; De Pereda v. De Mancha, 19 Ch, 
iv. 451. 


Peake dn re Graham, L. R. 10 Eq. 530; Jn re Hodge's Settlement, 3 K. 
ite & 37 Vict. c. 12; In re Taylor, 4 Ch. Div. 157. 

pi? v. Colina, 25 Ch. Div. 56; and seo Jn re Burgos, 41 Ch, 

¥. 310 
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“by its having the means of applying property for the 
‘use and maintenance of the infant” (q). 


In general, parents are intrusted with the custody Jurisdiction 
and education of their children, on the natural presump- °’™ 
tion that the children will by their parents be properly 
treated, and that due care will be taken of their educa- 
tion, morals, and religion ; but if the court has reason- 
able grounds for believing that the children would not 
be properly treated, it “would interfere even with 
“ parents, upon the principle that prrrenting injustice 
“is preferable to punishing injustice” (r). But the 
court requires a strong case to be made out before it 
will interfere with a father’s guardianship. Accord- When father 
ingly, where the father is insolvent (s), or his character ait in 
and conduct are such as are likely to contaminate the 
morals of his children (¢), or where he is‘ endangering 
their property or neglecting their education (x), or is 
guilty of ill-treatment and cruelty to them (»), it is not 
a matter of course to take the father’s guardianship 
away, but if the danger to the children is proximate 
and serious, then the custody of the children will be 
committed to a person to act as guardian (x); and a 
divorced father may be declared unfit to continue the 
guardian of his children (y). And under the Guardian- 
ship of Infants Act, 1886 (2), the court may, in its 
discretion, on being satisfied that it is for the welfare 
of the infant, remove any testamentary guardian or 
any guardian appointed or acting by virtue of the Act. 


(q) Wellesley v. wire Catt 2 Russ. 21; and see Jn re Spenee, 2 Phil. 
247; and now 52 & 53 Vict. cc. 44, 56. 
(r) Wellesley v. Beaufort, 2 Russ, 21; In re Besant, 11 Ch, Div, 508. 
(s) Kifin v. Kifin, 1 P. W. 705. 
(t) Shelley v. Westbrooke, Jac. 266 n. 
(u) Crueze v. Hunter, 2 Cox. 242. 
(v) Whithed v. Hales, 12 Vea 492. 
(x) Ex parte Mountford, 15 Ves. 445; 36 Vict. c. 12; and see Jn re 
gar-Ellis, 24 Cb. Div. 317; Jn re Elderton (Infants), 25 Ch. Div, 220, 
(y) Skinner v. Skinner, 13 P. Div. go. 
(2) 49 & 50 Vict. c. 27,86, © 
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The guardian will be allowed to regulate the mode 
of, and to select the place for, the education of his 
ward, whose obedience will be enforced by the court (a) ; 
and the religious education of the ward must be 
according to the religion of the father (0), unless the 
father has in his lifetime indicated otherwise (c). And 
the court will aid guardians in obtaining possession of 
the persons of their wards when they are detained 
from them. 


If the guardian wishes to take his ward out of the 
jurisdiction of the court, and in some other cases where 
there is danger of injury to the ward’s person or pro- 
perty, the court will always take security from the 
guardian before sanctioning his removal out of the 
jurisdiction (d); and the guardian also in general under- 
takes’ to bring the ward back again within the juris- 
diction, if and whenever the court may require him to 
do 50. 


Guardians will not ordinarily be permitted to change 
the personal property of an infant into real property, 
or the real property into personalty, and that for two 
reasons, namely, such a conversion may not only 
affect the rights of the infant himself, but it might 
also, if he should die under age, have affected at one 
time the nghts of his representatives; for it must 
be remembered that before the passing of the Wills 
Act (¢), an infant might have disposed of personal 





(a) Sfall v. Hull, 3 Atk. 721. See Tremain’s Cuse, 1 Str. 167, where, 
“being an infant, he went to Oxford, contrary to the orders of his 
“guardian, who would have him go to Cambridge, and the court sent a 
“ measenger to carry him from Oxford to Cambridge ; and upon return. 
“ing to Oxford, there went another, tam to carry him to Cambridge, 
“quam to keep him there.” 

(6) Jn re Soanlan, 40 Ch. Div. 200. 

(ec) In re Agar-Allis, 24 Ch. Div. 317, 328, 333; Andrews v. Sait, L. 
R. 8 Ch, App. 622. : 

(d) Jeffreys v. Vantesiwarstwarth, Barn. Ch. R. 141; Biggav. Terry, 
1 My. & Cr. 675. 

(e) 1 Vict. c. 26. 
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property before he attained the age of twenty-one, but 
could not have devised real property until he had 
attained that age (7); and such change might still, of 
course, if it were permitted without restriction, affect 
the relative rights of the real and personal representa- 
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tives of the infant. But guardians may, under peculiar Except where 
‘ i : necessary for 
circumstances, and where it is manifestly for the benefit his bean. 


of the infant (y), change the nature of the estate; as 
for necessary expenses, such as repairs (i), or by pay- 
ment of a certain sum out of the personal estate of the 
infant, in pursuance of a condition imposed on the devise 
of an estate to him (i); and the court will support 
their conduct if the act be such as the court would 
itself have done under the like circumstances, by its 
own order (i). And although there is no equity in 
these cases of conversion between the representatives 


of the infant, nevertheless, it is the constant rule of Representa. 


courts of equity to hold lands purchased by the 
guardian with the infant’s personal estate, or with the 


rents and profits of his real estate, to be personalty still take after 


and distributable as such; and, on the other hand, to 1 


treat real property turncd into moncy (as, for example, 
timber cut down on an infant's fve-simple estate) as 
still retaining its origina! character of real estate; but 
in each case, only in the erent of the death of the infant 
before he arrives of age. And when the court directs 
any such change of property, it directs the new invest- 
ment to be in trust (but only in case the infant should 
die under twenty-one) for the benefit of those who 
would be entitled to it, if it had remained in its 
original state (/). On the other hand, if the infant 


(f) Ex parte Phillips, 19 Vea. 122; Sergcson v. Sealey, 2 Atk. 413 ; 
Ware v. Polhill, 11 Vea. 278. 

(9) Camden (Marquess) v. Murray, 16 Ch. Div. 161. 

(A) Ex parte (rrimstone, 4 Bro. C. C., note 235; Awb. 708. 

(i) Vernon v. Vernon, cited 1 Ves. Jr. 456, 

(k) Ex parte Phillipe, 19 Vex. 122; and compare Steed v. Preece, L. 

18 Eq. 182. 
an; Ware v, Polhill, 11 Ves. 278; and see Foster v. Foster, 1 Ch 
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attains twenty-one, although he should die the next 
day, his representatives must take his property accord- 
ing to its actual condition at the time of the death of 
the once infant, But the more usual course would be 
to raise the necessary moneys (¢g., for repairs) by a 
mortgage, so as not to alter the character of the infant’s 


property (m). 


In the case of wards of court, whether male or 
female, even when they have parents living or guar- 
dians, it is necessary to apply to obtain the permission 
of the court before their marriage can take place (7). 


_ If man should marry a female ward, or if a woman 


should marry a male ward, without the consent and 
approbation of the court, he or she, and all others 
concerned in aiding and abetting the act, will be 
guilty of contempt of court, and may be punished by 
imprisonment (0). Although the husband or wife, or 
those contriving and assisting at the marriage, are 
not aware of the fact that the infant is a ward of 
court, their ignoranco will not be sufficient to acquit 
thom of contempt of court, although it may weigh 
in determining the severity of their punishment (>). 


Guardian must With a view also to prevent the improper marriages 


wards, the guardian on bis appointment is gene- 

required to give a recognisance that the infant 
shall not marry without the leave of the court; so 
that if an infant should marry, though without the 
privity, knowledge, or negligence of the guardian, 
yet the recognisance would in strictness be forfeited, 
whatever favour the court might, upon an application, 
think fit to extend to the guardian when he should 
appear to have been in no active fault (g). Also, and 


(m) Jn ve Jackson, Jackson v. Talbot, 21 Ch. Div. 786. 
(x) Smsth v. Pai 305, 
ray Wortham v. Pe G. & Sm. 644; Ex parte Mitchell, 2 


0) Here More, 2 Atk. 157; Herbert's Case, 3 P. W. 116. 
Byre v. Countess of ury, 2 L. C, 633. 
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with the same view, the court will, where there is Improper mar. 
reason to suspect an improper marriage being con- strained by 
templated without its sanction, by an injunction not insunction. 
only interdict the marriage, but also interdict com- 
munications between the ward and his or her professing 

admirer (7); and if the guardian is suspected of any 
connivance, it will remove the infant from his care 

and custody, and commit the ward to the care of 

others (s). 


In case of a ward being about. to marry, the court Settlement 
generally refers it to Chambers to ascertain and dsl tg 
report whether the match is a suitable one, and also °trt 
what settlement ought to be made, this reference being 
usually made upon petition (f). And even where 
a marriage has been actually celebrated without the 
sanction of the court, the court will not discharge a 
husband committed for contempt until he has mado 
euch a settlement upon the female ward ns, upon a 
reference to Chambers, shall, under all the circum- 
stances, bo deemed equitable and proper, the nature 
of the settlement depending of course in a great 
measure upon the fortune, position, and conduct of 
the husband, ¢.g., according as the parties are of about 
equal rank and fortune, or the husband’s position is 
such as leads to a suspicion of mercenary motives on 
his part (7). 


Under the Marriage Act, 4 Geo. 1V., c. 76, the Settlement 
guardian of any minor who has married without his OO 
consent may, on information filed, obtain a declaration ‘ 
of forfeiture against either party who has procured the 
solemnisation of the marriage by falsely stating that 





(r) Lord Raymond's Case, Cas. t. Talb. 58; Pearce v. Crutchfield, 14 
206. . 


Bs. 

(s) Tombes v. Elers, Dick. 88. 

(t) Smith v. Smith, 3 Atk. 305; Leeds v. Barnardiston, 4 Sim. 538. 

xaere, now on summons under Order lv. (1883), Rule 2 (10). 

(ss) Ball v. Coutts, 1 V. & B. 303; Field v. Moore, 7 De G. M. & G, 
691. 
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such consent had been given, and the court will there- 
upon decree a settlement on the innocent party or the 
issue of the marriage (v). . 


Under the Infants’ Settlement Act, 18 & 19 Vict. 
c.°43 (explained by 23 & 24 Vict. c. 83), an infant, 
not being under twenty years of age if a male, or 
seventeen years if a female, is enabled, with the 
approbation of the Court of Chancery, to be obtained 
on petition or summons, to make a binding settlement 
on marriage of his or her real and personal estate, 
whether in possession, reversion, remainder, or expect- 
ancy (x); scl. as fully as if he or she was of full age, 
and not more fully (y). 


Even if the person who was once a ward should 
have since come of age, and should be ready to waive 
his or her settlement, the court (if it can find any 
remaining ground for continuing to exercise its juris- 
diction) will protect the ward against his or her own 
indiscretion, and the undue influence of the other 


party (z). 


A father being bound to maintain his children, will 
not usually have any allowance out of their property 
for that purpose, not even out of a provision for their 
maintenance (a); but where the father is not able 
to give his child an education suitable to the fortune 
which the child expects, in that case maintenance will 


(v) See 19 & 20 Vict. c. 119, 8 19; Att.-Gen. v. Read, L. R. 12 Eq. 
38; In ve Sumpson and Wall, 25 Ch. Div. 482; and In re Phillips, 34 
Ch. Div. 467. 

(2) Re Olive, 11 W. R. 819; Barrow v. Barrow, 4 K. & J. 418; Sim- 
son v. Jones, 2 Russ. & My. 365; and disting. Kingeman v. Kingsman, 
6 Q. B. D. 122; and see Ex parte Jones, in re Jones, 18 Ch. Div. 10g, 

(y) Buckmaster v. Buckmaster, 35 Ch, Div. 21; sub nomine Seaton v, 
Seaton, 13 App. Ca. 61; and see Leigh v. Leigh, 40 Ch. Div. 290. 

(2) A v. Ferraby, 2 Coll. 412; Long v. Long, 2 Sim. & St. 119. 

(a) Stocken v. Stocken, 4 My. & Cr. 98; Meacher v. Young, 2 My. & 
K. 490. But see Conveyancing Act, 1881, 8. 43. 


be allowed (6). <A wife was formerly under no legal A wife liable 
obligation to maintain her children (c); but under the ae band us 
Married Women’s Property Act, 1870 (d), and under gmd.tdar 45 
the Married Women’s Property Act, 1882 (e), if pos- °% 75." 
sessed of separate property, she was and is rendered 

liable to contribute to their maintenance to a limited 

extent, but only in case the husband was and is unable 

to maintain them. Also, if there is a contract on mar- When creel 
riage amounting to a trust, that a particular property Rca wanee 
SHALL be applied for the maintenance and education 

of the children, that property must be applied accord- 

ingly, without reference to the ability or inability 

of the father to maintain and educate them (f). In 

case the father should apply the child’s property to- 

wards its maintenance, under circumstances in which 

he would not have been allowed anything for main- 

tenance, he may be ordered to refund (g); and on the 

other hand, when he has applied his own property for 

his child’s maintenance under circumstances in which 

he would have been allowed something for that pur- 

pose, he will receive a sum in respect of such past 
maintenance (h). 


In allowing maintenance for an infant, regard will How allow- 
be had (as in the case of lunatics) to the state and fnce# est 
condition of the infant’s family. Thus, where there 
are younger children, especially if they are numerous 
and totally destitute, the court will make a liberal 


allowance to the eldest son, that he may be the better 


_ (0) Buckworth v. Buckworth, 1 Cox. 813 In re Allan, Havelock v. 
Havelock, 17 Ch. Div. 807; In re Colgate Infants, 19 Ch. Div. 305; 
and see Conveyancing Act, 1881, 8. 43; In re Thatcher's rusts, 26 Ch. 
Div. 426. 
) Hodyens v. Hodgens, 4 C. & F. 323. 

ad) 33 & 34 Vict. c. 93, 8. 14. 

(e) 45 & 46 Vict, c. 75. 

(f) Thompson v. Grifin, 1 Cr. & Ph. 317, 320, 

(g) Wilson v. Turner, 22 Ch. Div. §21. 

(kh) In re Evans, Welch v. Channell, 26 Ch. Div. 58. 
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able to maintain his brothers and sisters (i). And 
a@ liberal allowance will also sometimes be made for 
infants, in order to relieve or assist their parents when 
in distressed circumstances (4). In all such cases, 
it is the infant’s benefit again which is alone con- 
sidered; although the benefit which he derives in 
these cases may be indirect and merely of a social and 
moral kind. 


Past main- On an application by or on behalf of an infant for 
tenance, — ae a ee ° ° 
chargeon |§ Maintenance, the court has jurisdiction without suit 
real estate 


of infant for, tO Charge the expenses of his past maintenance (to- 
gether with the costs of the application) on the corpus 
of a freehold estate to which he is entitled in fee- 
simple (Z), such charge being in the nature of a judg- 
ment for the necessaries supplied, followed up by 
execution ayainst the infant’s real estate; and appa- 
rently, it is only where such judgment and execu- 
tion would be attainable that such a charge can be 
made (m). 


Maintenance, © When a testator leaves property of considerable 
whenand when 

not given, out Value, to be accumulated for twenty-one years or any 

specified number of years, and directs the accumulations 

bode alateg, %© De laid out in the purchase of land, to be held in 

trust for the father of certain infants for his life, and 

afterwards for the eldest son for life, and the first and 

other sons of such eldest son in tail, and so on, if the 

father of the infants is possessed of a moderate income 

only, which is insufficient for the maintenance and 

education of his sons to fit them for the prospective 

positions in life which by reason of the testator’s de- 


s ) wee v. Cheney, 1 P. Wms. 488; Bradshaw v. Bradshaw, 1 
. + 047. 

(tk) Heysham v. Heysham, 1 Cox. 179; and see Brown v. Smith, go 
Ch. Div. 377; Jn re Roper’s Trusts, 11 Ch. Div. 272. 

(l) In re Howarths, L. R. 8 Ch. App. 415, following Fentiman v. 
Fentiman, 13 Sim. 171. 

(m) In re Hamilton, 31 Ch. Div. 291; and see Cadman v. Cadman, 
33 Ch. Div. 397. 
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ferred bounty they will fill, the court will (notwith- 
standing the express trust for accumulation) allow to 
the father an immediate present allowance for the 
maintenance and general benefit of the infants (mn). 
Similarly, when a testator directed the income of his 
real and personal estate to be accumulated for twenty- 
one years, and gave the accumulated estates to his 
sister for life, with remainder successively to her three 
sons and their respective children, the court directed 
a present annual sum to be paid to the sister out of 
the income of the personal estate for the maintenance 
and education of her three sons (0). But the court 


requires to be satisfied in all cases that there are special 


circumstances justifying it in practically setting aside 
(pro tanto) the trust for accumulation; and in the 
absence of such special circumstances, it will not inter- 
fere with that trust, notwithstanding it may be capri- 
cious and apparently hurtful to the person entitled sub- 
ject thereto to the estate and the accumulations (7). 


(n) In re Allan, Havelock v. Havelock, 17 Ch. Div. 807. 
(0) Jn re Collins, Collins v. Collins, 32 Ch. Div. 229. 
(p) In re Alford, Hunt v. Parry, 32 Ch. Div. 383. 
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CHAPTER XXIII. 
LUNATICS, IDIOTS, AND PERSONS OF UNSOUND MIND. 


It is to be stated here at the outset, that unsound- 
ness of mind in itself gives the Court of Chancery no 
jurisdiction whatever. It is not like infancy in that 
respect. The Court of Chancery is by law the guardian 
of infants, whom (as we have seen) it makes its wards ; 
but it is not the curator of the person or of the estate 
of a person non compos mentis. And if the Court of 
Chancery in any case entertains proceedings affecting 
& person non compos mentis, it assumes the jurisdiction 
upon ‘some ground independent of the unsoundness of 
mind, that is to say, upon such or the like grounds as 
it would think sufficient at the suit of the person him- 
self if of sound mind, ¢g., upon the ground of a trust, 
or of a partnership, or such like (a). 


Clearly, therefore, it would be an errpr to suppose 
that the Court of Chancery, as such, has jurisdiction in 
lunacy ; nor is any encouragement given to that error 
in the history of the jurisdiction of the court, as stated 
in Part I., Chapter i, of this treatise. It was there 
stated that the Court of Chancery, as a permanent 
tribunal, originated in 22 Edward III. by an ordinance 
of that king and in that year; but already long before 
that date the jurisdiction in lunacy was already in 
existence, and was at that time vested in the Court of 





(a) Beall y. Smith, I. R. 9 Ch. App. 85; In re Edwards, M‘Netle 
v. Chambers, 10 Oh. Div. 605; In ve Currie, 10 Ch. Div. 93; Jn re 
Bligh, 12 Ch. Div. 364. 
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Exchequer (6), that court having special care of the 
Crown’s prerogative in the matter of revenue, of which Because 
lunacy and idiocy were sources. This prerogative of mresac 
the Crown was subsequently defined in the Statute of 
Prerogatives (c), the oth chapter of that statute relat- 

ing to idiots, and the roth chapter relating to lunatics. 

Under these two chapters of that statute, the Crown 
acquired (in effect) the management of the estates of 

idiots and of lunatics, subject to the duty of maintain- 

ing the idiot or lunatic, as the case might be, during ‘ 
‘all the period of the mental incapacity, and rendering 

up the same estates to the representatives of the idiot 

upon his death, and to the lunatic himself (upon his 
recovery), or to his representatives in like manner 

upon his death. There was practically little distinc- 

tion in the Crown’s management of the estates, whether 

of idiots or of lunatics, and the distinction (so far as 

any existed) has long since ceased. And at the pre- 

sent day, whatever is stated of lunacy is commonly 
intended (as in the residue of this present chapter) of 

both lunatics and idiots indifferently, including also 

all persons whatsoever of unsound mind SO found by 
inquisition, 


The jurisdiction of the Court of Exchequer in lunacy Exchequer 
was very early superseded, and the jurisdiction was iepenarehiy 
subsequently vested in divers courts and in divers 
officials, not profitable to specify here; but eventually 
the practice became a constant one of the Crown to 
delegate the care and custody of lunatics and of their 
estates to the Lord Chancellor, not as being the Presi- 
dent of the Court of Chancery, but as being an execu- 
tive officer of the highest standing in the realm, and 
enjoying the most intimate personal relations with the 
Crown. The accident that he was also a great judicial 


(6) Mem. er re 19 Edw. I 
(c) 17 Edw. I 
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officer, head of the Court of Chancery, and competent 
as an adviser in matters of law and equity affecting, 
or which might possibly affect, the lunatic as regarded 
his property and even his person, was a reason not 
without its own weight, which probably helped to 
permanently fix the jurisdiction in lunacy in the 
President of the Chancery Court. The convenience 
of the conjunction is in many ways felt at the present 
day, as will appear hereunder. : 


torts Justices Shortly after the appointment of the Lords Justices 
concurrently in 1851 (d), as a court of appeal in Chancery, with all 


Mate dont the original and other jurisdiction of the Lord Chan- 
ee cellor in the Court of Chancery (s. 5), a warrant was 
jurisdiction, made out to each of them under the Queen’s sign- 
and now exer manual, intrusting them with the care and custody of 
lunatics; and under the Lunacy Regulation Act, 1853 
(e), the jurisdiction of the Lords Justices in lunacy was 
continued, concurrently with that of the Lord Chan- 
cellor; and upon the coming into operation of the 
Judicature Acts, 1873—75, when the Lords Justices 
became a mere limb of the new Court of Appeal, and 
were therefore indirectly deprived of all original juris- 
diction in the Chancery division of the High Court, 
they were appointed, by virtue, apparently, of section 
51 of the Judicature Act, 1873, additional judges of 
the High Court of Justice, for the purpose of more 
effectively exercising their jurisdiction in lunacy (/), 
80 as to possess and be able to exercise all that origi- 
nal jurisdiction of Chancery that was ancillary to the 
jurisdiction in lunacy (g). But the aforesaid combina- 


tion of a limited Chancery jurisdiction with the lunacy 


(d) 14 & 15 Vict. o. 83. 

(e) 16 & 17 Vict. c. 70. 

(f) Re Lamotte, L. R. 4 Ch. Div. 325. 

(g) In re T———, 15 Ch. Div. 78; In re Tate, 20 Ch. Div. 135; 
- re Watson, 19 Ch. Div. 384; and see especially In re Platt, 36 Ch. 

Vv. 410, 
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jurisdiction proper has not altered the character nor 
reduced the extent of the lunacy jurisdiction, from 
which therefore, as heretofore, the appeal lies not to the 
House of Lords (as it would from Chancery proper) but 
to the Judicial Committee of Her Majesty’s Privy 
Council 


The recent case of Beall v. Smith (¢) affords a strik- Beall v. Smith, 

‘ ‘ : ee errs Ss : —what pro- 
ing illustration of the several jurisdictions in Chancery ceedings iu 
and in lunacy. There the plaintiff having become of ,ouia pea 
unsound mind, a bill was filed in his name by a next contempt on 

ae: ; y 
friend for the purpose of winding up the business in jurisdiction. 
which he had been engaged ; a receiver was appointed, 
and a decree directing accounts was taken. The plain- 
tiff’s family were not consulted in the institution of 
the suit, and were opposed to its further prosecution. 
Nevertheless, an order on further consideration was 
made, and the costs of the suit taxed and paid out of 
the estate. Pending the suit, application was made 
in lunacy; and an inquisition having been issued, and 
verdict finding the lunacy obtained, a committee was 
appointed of the plaintiff’s estate. It having then 
been discovered that further proceedings had been 
taken in the suit, a petition was presented by the 
lunatic and his committee for a declaration that the 
same were void; and on appeal to the Lords Justices, 
it was ordered that all proceedings in the suit, sub- 
sequent to the appointment of the receiver, should 
be set aside, with costs to be paid by the plaintiff's 
solicitor; the court expressing an opinion that all the 
proceedings after the inquisition were a gross contempt 
on the jurisdiction in lunacy. 


The Lord Justice James thus stated the principles 





(hk) Grosvenor v. Drax, 2 Knapp. 82; Judicature Act, 1873, 5. 18, 
suspended by Judicature Act, 1875, s, 2, till November 1, 1876, and now 
apparently suspended altogether. 

(t) L. R. 9 Ch. App. 85. 
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which regulate the court in the exercise of its juris- 
‘diction in cases of persons of unsound mind not s0 
— inquisition: “It is to be borne in mind that 
“ynsoundness of mind gives the Court of Chancery no 
“jurisdiction whatever. The Court of Chancery is not 
“the curator either of the person or of the estate of a 
“person of unsound mind whom it does not and cannot 
“make its ward. It is not by reason of the incompetency, 
“but notwithstanding the incompetency, that the Court of 
“ Chancery entertains the proceedings. It can no more 
“take upon itself the management or disposition of a 
“Junatic’s property, than it can the management or dis- 
“position of the property of a person abroad or confined 
“to his bed by illness. The court can only exercise 
“such equitable jurisdiction as it could under the same 
“ circumstances have exercised at the suit of the person 
“himself, if of sound mind” (x). 


And further, in his judgment in the last-mentioned 
case, the same Lord Justice further stated, that the 
committee appointed over the person and estate of a 
lunatic is only an officer of the Court of Lunacy, that 
court being only the delegate of the Crown’s preroga- 
tive; and that it was because in that way the Crown, 
by its proper tribunal, had the lunatic and all his 
affairs under its exclusive care and protection, that 
the power of any other person to commence or to prose- 
cute any proceedings for his protection was taken away. 
Application can at all times be made to the Court 
in Lunacy by the lunatic’s committee for the court’s 
sanction as to anything that may require to be done, and 
that court may direct proceedings in the High Court. 
And for the better guidance of the committee, the 
Lunacy Regulation Act, 1853, before mentioned, in its 
108th and following sections, contains various direc- 
tions and authorities to the committee regarding the 


(k) See alao Jones v. Lloyd, 22 W. R. 787; Vane v. Vane, 2 Ch, 
Div. 124. 
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management and administration of the lunatic’s estate, 
and making reports thereon to the Court of Lunacy or 
its proper officers, the Masters (/) ; and where the entire 
estate of the lunatic is under £1000, now £2000 (m), 
the jurisdiction is summary (7) ; but a certificate of the 
fitness of the proposed committee must in all cases be 
produced (0). 


Regarding the maintenance and support of the Lunatic 
lunatic, the court acts very much according to its 
own discretion, having regard to the magnitude of for, how 
the estate and to the position and necessities of the 
lunatic (p); and (as in the case of infants) the court 
will (and not unfrequently does) make an allowance 
designed to benefit directly the near relatives of the 
lunatic, and in that way indirectly (by their society 
and otherwise) benefiting the lunatic himself (¢); but 
the court is very chary of increasing this allowance, 
and even of making it in the first instance (r). And 
in one case, where a lunatic advanced im years was 
tenant for life with remainder in tail to his nephew, 
the court, upon the nephew’s petition, directed an 
allowance of £500 per annum to be made to him out 
of the surplus income of the lunatic, after providing 
for the lunatic’s maintenance, but upon the terms of 
the petitioner charging the estate with the repayment 
of the sums received, the Lords Justices, as protectors 
of the settlement, consenting to the estate-tail being 
barred to the extent of letting in such charge (3). 


(t) In re Meares, 10 Ch. Div. 552. 

(m) Lunacy Regulation Act, 1882 (45 & 46 Vict. c. 82); see In re 
Lees, 26 Ch. Div. 496. 

(n) Re Faircloth, 13 Ch. Div. 307. 

(0) In re Pruére, 17 Ch. Div. 775. 

(p) In re T'uer’s Trusts, 32 Ch. Div. 39. In one case (In re Whitaker, 
42 Ch. Div. 119), the court sanctioned (with the consent of the 
lunatic’s next of kin) the payment of the lunatic’s debt of honour. 

- (g) In re Weld, 20 Ch. Div. 451; In re Evans, 21 Ch. Div. 2973 
In re Weaver, 21 Ch. Div. 615; /n re Pink, 23 Ch. Div. 577; and see 
Horne v. Pountain, 23 Q. B. D. 264. 

(r) In re Darling, 39 Ch. Div. 208. 

(8) Jn re Sparrow, 20 Ch. Div. 320. 
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In the case of a lunatic, the court will not generally 
alter the state of the lunatic’s property so as to affect 
the rights of his representatives, unless where it is for 
the benefit of the lunatic himself. “The general ob- 
“ject of attention in the administration is solely and 
“entirely the interest of the lunatic himself, without 
“looking to the interests of those who upon his death 
“may have an eventual right of succession. Accord- 
“ingly, in such a case where the conversion is made by 
“the direction of a court of competent jurisdiction in 
“lunacy, as there are no equities between the heir and 
“the next of kin, they will take the properties to 
“which they are respectively entitled according to the 
“actual character in which they find them” (2). 


But as a general rule, where the court makes an 
actual conversion of the lunatic’s estate, it will preserve 
the original character of the property, and will provide 
(e.g.. in partition actions) that the proceeds of sale 
shall be settled subject to the same uses as the land 
of the lunatic before sale (u); also, in barring the 
estate tail of the lunatic, the court will so exercise its 
power in that behalf as not to affect the rights of the 
remaindermen (v); and in enfranchising copyholds of 
the lunatic, it will not affect his customary heir (2). 


The Chancery Division has an original or inherent 
jurisdiction to give directions as to the maintenance of 
a person of unsound mind not so found (y)—at all 


(t) Oxenden v. Compton, 2 Ves. Jr. 72; Ex parte Phillips, 19 Ves. 
118; Re Leeming, 7 Jur. N. 8S. 115; 3 De G. F. & Jo. 43; In re 
Wharton, 5 De G. M. & G. 33; In re Freer, Freer v. Freer, 22 Ch, 
Div. 622; and diating. In re Z'ugwell, 27 Ch. Div. 309. 

(u) Lillingston v. Pares, 12 Ch. Div. 333; In re Barker, 17 Ch. Div, 
241; and see Att.-Gen. v. Ailesbury (Marquis), 14 Q. B. D. 895; andon 
app. 16 Q. 'B. D. 408; and 12 App. Ca. 672. 

(v) Lillingston v. Pares, supra; and see In re Fox, 33 Ch. Div. 37. 
a In re Ryder, 20 Ch. Div. 514; and see In re Harking, 37 Ch. 

iv, 310. 

(yy? Vane v. Vane, 2 Ch. Div. 124; and see the Idiots Act, 1886 (49 
& 50 Vict. c. 25). 
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events, the jurisdiction will be conferred where there 

are trusts to execute, or the fund is in court or is paid 

into court (2); but apparently, the court has no juris- Allowance for 
diction as regards appointing a guardian of the person eee 
of such lunatic (a). Nevertheless, the court will recog- 

nise and affirm the position of one assuming to act as 

such guardian, and will direct payment out to him 

of a fund in court belonging to the lunatic, upon his 
undertaking to apply the income thereof for the main- 

tenance of the lunatic (0); and the capital itself will 

be directed to be so applied (c). Also, upon the Past main- 
lunatic’s death, the guardians of the union which was praatle dabk 
chargeable for his maintenance and which has main- 

tained him, will be entitled to prove as creditors for 

the cost of such maintenance in a creditor's action 
instituted in the Chancery Division for the administra- 

of the lunatie’s estate (d),—the relief being limited to 

six years’ arrears (¢); and during such lunatic’s life, 

his real and personal estate (if any), beyond what is 

required for the maintenance of his family, may, by 

order of two justices, be realised and applied in pay- 

ment or towards payment of such expenses (/). Also, 

in a partition action, such a lunatic may sue by his 

next friend (9). 


., Vane v. Vane, supra. 
(a) In re Bligh, 12 Ch. Div. 364, disagreeing with Vane v. Vane, 
supra, on this point; and see In re Grimmett’s Trusts, W. N. 1887, 


. 37. 

P (6) In re Brandon, 13 Ch. Div. 773. 

(c) Jn re Tuer, 32 Ch. Div. 39. 

(d) In re Webster, 27 Ch. Div. 710. 

(e) In re Newbegin, Eggleton v. Newbegin, 36 Ch. Div. 477. 

(f) 52 & 53 Vict. c. 41, 8, 26; see also sect. 54. 

(g) Porter v. Porter, 37 Cb. Div, 420; and disting, Halfhide v. 
Robinson, L. R. 9 Ch. App. 373. 
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PART LLL 


THE CONCURRENT FURISDICTION. 


Ovals of ie ‘THE concurrent jurisdiction of courts of equity had its 
diction. origin in this way,—Hither the courts of law, although 
‘they had a general jurisdiction in the matter, could not 
give adequate, specific, or perfect relief ; or, under the 
actual circumstances of the case, they could not give 
any relief at all. It often happened, ¢.g., that a simple 
judgment for the plaintiff or for the defendant did not 
‘meet the full merits and exigencies of the case, but that 
:@ variety of adjustments, limitations, and cross claims 
‘had to be introduced and worked out, and a decree 
‘meeting all the circumstances of the case was indis- 
pensable to complete distributive justice; and again, 
it often happened, that the object sought could only be 
felaicuan effectively obtained, e. I+ by a perpetual injunction to 
extended to restrain trespasses, nuisances, waste, or the like. It 
cases where | might, therefore, be said that the concurrent jurisdic- 
apiain, ade- tion of equity extended to all cases of legal rights, 
quate, and : 
complete where, under the circumstances, there was not an ade- 
remedy at ls) uate and complete remedy at law. And while at 
the present day, in consequence of the fusion of law 
and equity under the Judicature Acts, the jurisdic- 
tions at law and in equity are throughout concurrent, 
still in all those cases in which the equity jurisdiction, 
though concurrent, would prior to that fusion have 
been the preferable jurisdiction to sue under, in all 


those cases the Chancery Division is and remains 
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the appropriate jurisdiction in which to entitle and 
to prosecute the action; and it is so for the identical 

reasons that were heretofore of weight, making only 

verbal changes therein. 


The concurrent jurisdiction may be divided into the Division of the 
following two branches :— subject. 


I. Cases in which the ground of action itself con-| 
stitutes the principal foundation for the jurisdiction, \ 
and being cases of accident, mistake, or fraud ; and, 


II. Cases in which the peculiar remedies afforded | 
by courts of equity constitute the principal ground | 
of the jurisdiction, and being matters of suretyship, . 
partnership, questions of account and set-off, specific , 
performance, injunction, partition, and the like. 


Accident. 


Reduction of | 
Government 
stock. 


the time for the purpose, but afterwards the stock 


To give equity 
jurisdiction, 
there must be 
no complete 
legal remedy, 


and the party 


must havea | 


conscientious 
title to relief. 


( 510 ) 


CHAPTER I. 
ACCIDENT. 


By the term accident is intended in equity, not any 
inevitable casualty or act of Providence, or ms major, 
4.¢., irresistible force, but any unforeseen event, loss, 
or omission which is not the result of negligence or 
misconduct in the party. For example, if an annuity 
is directed by a will to be secured by public stock, 
and an investment is accordingly made sufficient at 


is reduced by Act of Parliament, so that it becomes 
insufficient, equity will relieve the executor from all 
liability therefor as for an accident, although it may 
decree the deficiency to be made up against the resi- 
duary legatees (a). 


Nor is it every case of accident which will justify 
the interposition of a court of equity (0). The juris- 
diction being concurrent, will be maintained only, jirst, 
when a court of law cannot and could not grant suit- 
able relief; and secondly, when the party has a con- 
scientious title to relief. For it is certain that in some 
cases of accidents, courts of law can and always could 
afford adequate relief, as in cases of ‘loss of deeds, 
‘‘ mistakes in receipts and payments, wrong payments, 
‘* deaths which make it impossible to perform a condition 
‘‘ literally, and a multitude of other contingencies ” (c) ; 


(a) Davies v. Watteer, 1 Sm. & St. 463 ; May v. Bennett, 1 Ruas, 370; 
St. 93. See National Debt (Conversion) Act, 1888 (51 Vict. c. 2), ss. 


20, 27. 
(8). Whitfield v. Fausset, t Ves. Sr. 392. 
(c) 3 Bl Com. 431. 


ACCIDENT. 


and the question therefore always is, whether thero is Is there an 

and always has been an adequate remedy at law? In 

modern times the law frequently interferes to grant *¥? 

a remedy, where it would formerly not have done so; 

sometimes also the Legislature, by express enactment, 

has conferred on courts of law all the same remedial 

powers of courts of equity; but the rule is well-estab- Courts of 

lished, that, if courts of equity originally exercised 

the jurisdiction, they have not lost that jurisdiction | |... ine 

merely by the common law courts having had it sub- common law 
courts have 

sequently conferred upon them. ‘‘ It does not follow, subsequently 

‘‘ because the courts of law will give relief, that this causes ad 

‘¢ court loses the concurrent jurisdiction which it always 

“had” (a). 


* 


I. The cases in which equity will give relief against I. Cases in 
accident fall conveniently into three groups, viz.: (1 Jeena 
Cases of lost and destroyed documents; (2.) Cases of \tinst seci- 
the imperfect execution of powers; and (3.) Cases of] 


erroneous payments. 


In the first of these three groups of cases, one of the First group 
most common interpositions of equity is in the case of jost and 
____3 or other instruments under seal which have been pede 
lost. Until a very recent period, the doctrine prevailed (r.) Bonds 
that there could be no remedy on a lost bond in a court penne 
of common law, because there could be no profert or 
production of the instrument in court, in order that — 
the defendant might demand oyer of it—that is, that it 
should be produced and read in open court (e). At 
present, however, the courts of law do entertain the 
jurisdiction, and dispense with the profert, if an 
allegation of loss, by time and accident, is stated in 





(d) Atkinson v. Leonard, 3 Bro, C. C. 222; British Empire Shipping 
Co. v. Somes, 3 K. &. J. 437. 

(e) The old practice of profert and oyer is abolished by the C. L. P, 
Act of 1852, 8. 55; and see Walmsley v. Child, 1 Ves. Sr. 344. 
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the declaration (/). ‘But this circumstance is not per- 
mitted in the slightest degree to change the course in 


equity (9). 


The original ground, therefore, of granting the relief, 
was the supposed inability of a court of law to afford 
it in a suitable manner, from the impossibility of mak- 
ing a profert; but, independently of that ground for 
the original interference of equity, there was another 
satisfactory reason for the continuance of that inter- 
ference, notwithstanding that courts of common law 
acquired jurisdiction in the matter; for a court of 
equity alone could give a complete remedy, with all 
the fit limitations which justice required, by granting 
relief only upon the condition that the plaintiff who 
sought its aid should give a sufficient and suitable 
bond of indemnity (h). 


There used formerly to be an important distinction 
of procedure between cases where a plaintiff, alleging 
the loss of a bond, sought discovery merely, and cases 
where he prayed also for relief. Where discovery 
only, and not relief, was the object of the bill, there 
equity would grant the discovery without any affidavit 
of the loss, and without requiring an indemnity ; but 
equity entertained a suit for relief, as distinct from 
discovery, only upon: the plaintiff making an affidavit 


. of the loss and also offering to execute an indemnity, 


Affidavit now 
iu 


the affidavit being required to prevent abuse of the 
process of the court (7). But at the present day, there 
cannot be (or can hardly be) any case of dh action in 
equity regarding a lost bond for discovery only; and 
therefore the action being now always for relief, the 


(f) Read v. Brookman, 3 Tr. 151; Duffield v. Elwes, 1 Bligh. N.S. 
543- 
(g) Kemp v. Pryor, 7 Ves. 246, 250. 

(hk) See England v. Tredegar, lu. K, 1 Eq. 622; and see East India 
Cb. v. Boddam, 9 Ves. 467; Ea parte Greenaway, 6 Ves. 812. 

(t) Walmeley v. Child, 1 Ves, Sr. 334. 
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affidavit of loss and a sufficient indemnity will now in 
ss cases be required. 


As regards lost title-deeds, the loss was not of itself i. ie. deeds 
a ground to come into a court of equity for relief ; for ” 
if there was no more in the case, a court of law might 
have afforded relief by admitting evidence of the loss, 
just as a court of equity would do (7), and upon proof 
of such loss by receiving secondary evidence of the 
contents of the deeds, and (if necessary) of their validity 
also. ‘Tio enable the party, therefore, in case of a lost ! 
title-deed, to come into equity for relief, he must have: 
established that there was no remedy at all at law, ' 
or no remedy which was adequate and adapted to the! 
circumstances of his case. Thus, he might have come 
into equity when a title-deed either had been destroyed, 
or else (he knew not which) concealed by the defen- 
dant; for in that case, a court of equity would have 
decreed, and a court of law could not have decreed, , 
that the plaintiff should hold and enjoy the land until; 
the defendant should produce the deed or admit its 
destruction (%). So, if a deed concerning land was 
lost, and the party in possession prayed discovery, and 
to be established in his possession under it, equity would 
relieve, for no remedy in such a case lay at law (/); and 
even where the plaintiff was out of possession, there 
were cases in which equity would have interfered upon 
lost or suppressed title-deeds, and would have decreed 
possession to the plaintiff; but in all such cases there 
must have been other equities calling for the interfer- 
ence of the court '(m). And generally the bill must 
always have laid some ground besides the mere loss of 
a title-deed, or other sealed instrument, to justify a 
prayer for relief,—as that the loss obstructed the right 


( i) Whitfield v. Fausset, 1 Vea, Sr. 392. 
Ibid, 


ti Dalston v. Coatsworth, 1 P. Wms. 731. 
(m) Dormer v. Fortesoue, 3 Atk. 132. 
2«K 


(3.) Negotiable 
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of the plaintiff at law, or left him exposed to undue 
perils in the future assertion of such right. And the 
like special grounds would still be necessary in such 
cases, and for obvious reasons, to found the equity 
jurisdiction. 


With reference to lost bills of exchange and other 
negotiable instruments, it was, after some conflict of 
authority, decided, that if a bill, note, or cheque, 
negotiable eitber by indorsement and delivery, or by 
delivery only, was lost, no action would lie at the 
suit of the loser against any one of the parties to the 
instrument, either on the bill or note itself, or on the 
consideration (); and the law was the same though 
the bill had never been indorsed (0). In this case, 
therefore, the proper remedy was in equity, not only 
on the ground of there being no remedy at law, but 
also on account of the power equity possessed of com- 
pelling the plaintiff to give a proper indemnity to the 
defendant. And the jurisdiction of equity over such 
cases of lost bills was not taken away by the 17 & 
18 Vict. c. 125, 8. 87, which enacted, that in case of 
any action founded upon a bill of exchange or other 
negotiable instrument, the court of common law should 
have power to order that the loss of such instrument 
should not be set up, provided an indemnity was given 
to the satisfaction of the court against the claims of 
any other person upon such negotiable instrument (7p). 
And as regards actions of this sort, whether in equity 
or at law, it appears that in the general case at least 
the plaintiff ought before action brought to offer to the 
defendant a sufficient indemnity, because his right to 
sue is not in fact complete until such offer has been. 
made, or at all events his neglect to make such prior 


(n) Hansard v. Robinson, 7 B. & C. 90; Crowe v. Clay, 9 Exch. 604. 
(0) Ramuz v. Crowe, 1 Exch. 167. 


(p) King v. Zimmerman, L. R. 6 C. P. 466. 
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offer may be made a ground for depriving him of the 
costs of the action (q). 


It seems to be doubtful whether or not, if a bill or (4) Non-nego- 
note not negotiable be lost, an action will lie at law on a manta blog 
the bill, or (failing that) on the consideration (r); in '** 
equity, however, such a security may be assigned, and 
therefore an indemnity would be justly demandable, 
and this gives to equity sufficient ground for assuming 


the jurisdiction. 


As regards bills and notes (and apparently whether Bits of 
negotiable or not), the Bills of Exchange Act, 1882 (s), 708, 
has provided that in case of the loss of a bill before be of ae 
same is overdue, the person who was, or who (but for such bills and notes. 
loss) would be, the holder of the bill may have from 
the drawer another bill of the same tenor, upon giving 
the usual indemnity; also, that in any action on the 
lost bill, the court may, on a sufficient indemnity 
being given, order that the loss of the bill shall not 


be set up. 


As to DESTROYED negotiable instruments, the weight (s.) Negotiable 
of authority seems to support the conclusion that at nogotiable 
common law, by the custom of merchants, the holder te Mia 
suing on the bill or note must, on payment, deliver stroyed. 
up the bill or note, and cannot recover unless he do 
so, and he cannot do so when the instrument has been 
destroyed ; but that he may in such a case recover on 
the original consideration, and that is enough (¢). Also 
in the case of Wight v. Maidstone (u), Wood, V.C., 
held that courts of equity have never acquired juris- 
diction to give relief on account of the destruction of a 


(q) Per Willes, J., in King v. Zimmerman, supra, following Lord 
Tenterden in Hansard v . Robinson, supra. 

(r) .Byles on Bills, 374. 

(s) 45 & 46 Vict. c. 61, ss. 69, 7 

(t) Hansard v. Robinson, 7 B. e C. 95; Byles on Bills, 373- 

(u) 1 K. & J. 708. y 


) Bonds 
ide de- ; 
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(z.) Defective 
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bill of exchange, because there was a complete remedy 
in such cases at law. With regard to DESTROYED non- 
negotiable instruments, the rule is the same as for nego- 
tiable instruments when destroyed (v); and apparently 
also, in the case of destroyed bonds, when the destruc- 
tion has been accidental, relief may be had, not indeed 
by reverting to and suing on the original consideration 
(for that is merged and gone), but by suing on the 
bond itself, the court, on proof of the destruction of 
the bond and that the destruction was accidental, 
making an order that the defendant shall not be at 
liberty to set up the fact of the destruction in his 
defence, 


It is a general rule that the non-crecution of a mere 
power will nob be aided in equity (z). But the rule 
is different where there is a defective execution of a 
power, resulting either from accident, mistake, or both ; 
and also in regard to agreements to execute powers, 
which may generally be deemed a species of defective 
execution (y). Equity will relieve in such cases against 
the defective execution of a power, but only in favour 
of certain persons who are regarded by a court of equity 
with peculiar favour, and where there are no opposing 
equities in the case. The aid of equity will be afforded 
(1) to a purchaser (z), which term includes a mortgagee 
and a lessee (a); (2) to a creditor (b); (3) to a 
wife (c); (4) to a legitimate child (d), for wives and 
children are in some degree considered as creditors by 


(v) Byles on Billa, 372. 

(x) Arundell v. Phillpot, 2 Vern. 69; Bull v. Vardy, 1 Ves. Jr. 272. 

(y) 5 . on Pow. 549. 

(z) Fe v. Fothergill, 2 Freem. 257. 

(a) Barker v. Hill, 2 Ch. R. 218; Reid v. Shergold, 10 Ves. 370. 

(b) Pollard v. Greenvil, 1 Ch. Ca. 10; Wilkes v. Holmes, 9 Mod. 485. 

(c) Cowp. 267; Clifford v. Burlington, 2 Vern. 379. 

(d) Sarth, v. Blanfrey, Gilb. Eq. R. 166; Sneed v. Sneed, Amb. 64; 
Bruce v. Bruce, L. R. 11 Eq. 3713. 
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nature (¢); and (5) to a charity (/). But it has been 
decided that a defective execution will not be aided in 
favour of the donee of the power (g), nor of a hus- 
band (/), nor of a natural child (7), nor of a grand- 
child (), nor of remote relations, much less of volun- 
teers (7); and, in fact, in favour of no others than the 
five favoured classes of persons above enumerated (m). 


As to the defects which will be aided, they may What defects 
generally be said to be any which are not of the very Men chanewet 
essence and substance of the power. Thus, a defect re sided. 
by executing the power by will when it is required to 
be by deed or other instrument inter vivos will be 
aided (n); but not vice versd, for if the power is re- 
quired to be executed only by will, and it is executed 
by an absolute and irrevocable deed, no relief will be 
granted (0). Nor will equity aid where the power is 
executed without the consent of persons who are re- 
quired to consent to it (~), unless when their consent 
has become immaterial or impossible to obtain. But 
equity will supply such defects as the want of a seal, 
or of witnesses, or of a signature, or defects in the 
limitations of the property (q) ; and generally any and 
every defect which is not of the substance of the power, 
or which is not made irremediable by statute. 


But we must be careful to distinguish between (2.) Execution 


. of powers in 
mere powers and powers in the nature of trusts. The the nature of 


trusts, 


(e) Barnard, C. C. 107; Hervey v. Hervey, 1 Atk. 561. 

(f) Innes v. Sayer, 7 Hare, 377; 3 Mac. & G. 609; Att.-Gen. v. Sib- 
thorp, 2 Russ. & My. 107, 

(4) Ellison v. Ellison, 6 Ves. 656. 

(h) Watt v. Watt, 3 Ves. 244. 

(t) Zudor v. Anson, 2 Ves, Sr. 582. 

(k) Watts v. Bullas, 1 P. Wma. 60. 

(t) Smith v. Ashton, 1 Freem. 309. 

(m) Compare Chetwynd v. Morgan, 31 Ch. Div. 596. 

(n) Yollet v. Tollet, 1 L. C. 254. 

(0) Reid v. Shergold, 10 Ves. 370; Adney v. Field, Amb. 654, 

(p) Mansell v. Mansell, cited in Scott v. Z'yler, 2 Bro. C. C. 450. 

(g) Chance on Powers, 2878, 2879, 2886, 2890. See 1 Vict c. 26, 
8 10, and 22 & 23 Vict. c. 35, 8. 12. 
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‘distinction between a power and a trust is marked and 
obvious. Powers are never imperative, they leave the 
act to be done at the will of the person to whom they 
are given. ‘Trusts are always imperative, and are obli- 
gatory upon the conscience of the person intrusted (7). 
But sometimes trusts and powers are blended; a 
man may be invested with a trust to be effected by the 
execution of a power given to him, which is in that 
case imperative ; in other words, the trust may have 
been vested in him under the garb or in the disguise 
of a power, but it is none the less for that a trust; and 
if he refuse to execute it, or die without having exe- 
cuted it, equity will interpose and give suitable relief, 
because his omission to do so, by accident or design, 
ought not to disappoint the objects of the donor (s). 


In the course of the administration of estates, exe- 
cutors and administrators often pay debts and legacies 
under a well-founded belief that the assets are sufficient 
for all purposes. It may turn out, however, from un- 
expected occurrences, or from unsuspected debts and 
claims coming to light subsequently, that there is a 
‘deficiency of assets for the payment even of the debts. 
Under such circumstances the executors used to be 
entitled to no relief at law. But in a court of equity, 
if they have acted with good faith and with due 
caution, they will be clearly entitled to relief, upon 
the ground that otherwise they will be innocently 
subject to an unjust loss from what the law itself deems 
an accident (¢). An executor or administrator stands 
in equity in the condition of a gratuitous bailee, and 


. (v7) Wilm. 23. 

(8) Warneford v. Thompson, 3 Ves. 513; Brown v. Higgs, 8 Ves. 574; 
and see this subject treated more fully in Part ii. chap. ii., supra, 
pp. 109-111. 

(t) Bdwards v. Freeman, 2 P. Wms. 447; Hawkins v. Day, Amb. 
160; St. go. 
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will not be charged without some default in him. 
Therefore, if any of the goods of the testator are stolen 
from the executor, or from the possession of a third 
person to whose custody they have been lawfully de- 
livered by the executor, the latter shall not in equity 

be charged with these assets (uv). Again, if the goods 

be of a perishable nature, and before any default in 

the executor to preserve them, or to sell them at their 

due value, they are impaired, he shall not answer for 

the first value, but shall give that matter in evidence 

to discharge himself (v). And since the Judicature 
Acts, this is now the view accepted in courts of law 

also regarding the executor’s position (x). But the Limit to this 
executor will not be permitted to call that an accident ‘ele 
which is really a mistake of law on his part, eg., if 

he has distributed the residuary estate on a wrong 
principle of law, he will be answerable, although his 
mistake was one purely of law and otherwise ex- 
cusable (7). 


As another illustration of the doctrine of relief in (2.) np 
equity upon the ground of accident, it may be stated, prantice, and 


that if a minor is bound ss apprentice to a person, 
and a premium is given to the master, who becomes 
bankrupt during the apprenticeship, in such a case 
equity will interfere, and apportion the premium upon 
the ground of the failure of the contract from accident 
(z),—-a principle of equity which has been adopted 
by the Legislature in the Bankruptcy Act, 1883 (a), 
as formerly in the Bankruptcy Act, 1869. 


II. It remains to consider, secondly, those cases II. 
where equity 
willnc — 
(u) Jones v. Lewis, 2 Ves. Sr. 240. relief. 
(v) Clough v. Bond, 3 My. & Cr. 496; Wms. on Exors, 1666-1679. 
(a) Job v. Job, 6 Ch. Div. 562, showing that Crosse v. Smith, 7 East. 
246, is no longer law. 
(y) See Mackenzie v. Taylor, 7 Beav. 467; Hilliard v. Fulford,4 Ch. ° 
Div. 389. 
(z) Viale v. Webb, 2 Bro. C. C. 78. 
(a) 46 & 47 Vict. c. 52, 8. 41. 


_ 
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(t,) In matters of accident in which equity will not give relief. In 


of positive 
contract,— 
¢.g., Absolute 
covenant to 
pay rent, 
vores 

upon 
deatractionsol 
demised pre- 
mises, 


Liability 
under cove- 
nant to 
repair, — 
extent of. 


The mode of 
providing 
against. 


Limit to the 
liability. 


the first place, in matters of positive contract and 
obligation created by the deliberate act of the parties, 
it is no ground for the interference of equity that the 
party has been prevented by accident from fulfilling 
his contract, or that he has been in no default; or that 
he has been prevented by accident from deriving the 
full benefit of the contract on his own side. ‘Thus, 
if a lessee on a demise covenants to pay rent, or to 
keep the demised premises in repair, he will be bound 
to do so, in equity as well as at law, notwithstanding 
the destruction or injury of those premises by inevitable 
accident, as if they are burnt by fire or lightning, or 
destroyed by public enemies, or by any other accident, 
or by overwhelming force (b). The reason is, that the 
lessee might have foreseen and provided for such con- 
tingencies by his contract, if hé had so chosen; and 
the law will presume an intentional general liability 
where he has made no exception (c). And it may 
be here observed, that the fulfilment of the covenant 
to repair may involve the re-building of the pre- 
mises, and the lessee cannot throw that duty on his 
lessor, excepting by contract (express or necessarily 
implied) in that behalf (d); nor is the payment of 
the rent suspended during the period of re-building 
(ce). The hardship on the tenant in such cases is 
apparent rather than real, because of course the tenant 
can always at a trifling cost insure himself against the 
loss by fire, and the insurance could be (and usually is) 
made to extend to include also the rent payable during 
the period of re-building. On the other hand, where 
the duty is imposed by law and not by the contract of 


(6) Bullock v. Dommitt, 6 T. R. 650 ; Brecknock Can. Co. v. Pritchard, 
6 T. Cs 750; Belfour v. Weston, 1 T.R. 310; Pymv. Blackburn, 3 Ves. 


34 3 
(c) St. ror. See also Bute (Marquts) v. Thompson, 13 M. & W. 487 ; 
Mellers v. Devonshire (Duke), 16 Bay. 252. 
(d) Belfour v. Weston, 17 R. 312; Brown v. Quilter, 2 Amb. 621. 
(ce) Leeds v. Cheetham, 1 Sim, 150, 
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the parties, and the duty either is or becomes impossible 
of fulfilment, through no fault of the tenant, in such 
a case, the duty will be discharged even at law, and 
no suit in equity for relief therefrom will be neces- 


sary (/). 


And the like doctrine, viz., that equity will not give (2.) Contracts 
relief, applies to other cases of contract where the ecaualie 
parties are equally innocent, that is to say, have been equle ia seit. 
equally improvident against contingencies. Thus, for provident . 
instance, if there is a contract for a sale at a price to Uuceneles 
be fixed by an award during the life of the parties, and 
one of them dies before the award is made, the con- 
tract fails, and equity will not enforce it upon the 
ground of accident ; for the time of making the award 
is expressly fixed in the contract, according to the 
pleasure of the parties; and there is no equity to sub- 
stitute a different period (g). So also, if there is a 
contract for the sale of goods at a price which (by 
agreement of the parties) is to be fixed and ascertained 
by A. B., and either A. B. dies without having fixed 
the price, or he refuses or becomes incapable of fixing 
it, in either of such cases the contract becomes void, 
and will not be performed in equity; for speaking 
strictly, the contract in such a case has not yet be- 
come a complete contract, but while remaining in fiert 
has fallen through. The cases above exemplified are not Limit to this 
to be confounded with, ¢.g., cases in which the parties P™ Pl. 
to a submission to arbitration have agreed that the 
award shall be made within a time specified in their 
submission, or have not therein specified any time at 
all for the making and publication of the award; for 
in all such cases the court may extend the time for 
making the award, whether that time is the time 





(f) Cliford v. Watts, L. R. 5 C. P. 577; and see generally Taylor v. 

Caldwell, 3 B. & S. 826; and Baily v. De Crespigny, L. R. 4 Q. B. 185. ; 
(9) St. 103; Blundell v. Brettargh, 17 Vea. 232-240; White v. Nutts, 

1 P, Wms. 61; Mortimer v. Capper, 1 Bro. C. C. 156. 
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specified in the submission (h), or is the period of 
three months prescribed in that behalf by the Common 
Law Procedure Act, 1854, where no time is specified 
in the submission (2). 


(3.) where In the next place, courts of equity will not grant 
Poet Soma beer relief to a party upon the ground of accident, where the 
accident has arisen from his own gross negligence or 
fault; for, in such a case, there is in fact no accident 
properly so called, as above defined, and a party has 
no claim to come into a court of justice to ask to be 
saved from the consequences of his own culpable mis- 


conduct 


(4.) Where Again, courts of equity will not interpose upon the 
party claiming 


relief hasno ground of accident where a party has not a clear 
share right, yested right, but his claim rests in mere expectancy, 
ut only a ; 
probability of and is a matter not of trust, but of volition. Asif a 
acer testator intending to make a will in favour of parti- 
cular persons, is prevented from doing so by accident, 
equity cannot grant relief; for a legatee or devisee is 
a mere volunteer taking by the bounty of the testator, 
and has no independent right, until there is a title 


consummated by law (/). 


(s. )E uitywill In the next place, no relief will be granted in equity 
not ni one 


party where Where the other party stands upon an equal equity, 
the other and is entitled to equal protection, as in the case of a 
equal equity. dond jide purchaser for valuable consideration without 


notice (7m). 


(h) Re May & Harcourt, 13 Q. B. D. 688. 

(t) Lord v. Lee, L. R.3Q. B. 404. 

(k) Bz parte Greenaway, 6 Ves. 812. 

(1) Whitton v. Russel, 1 Atk. 448. 

(m) Powell v. Powell, Pree, Ch. 278; Malden v. Menill, 2 Atk. 8, 
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CHAPTER II. 
MISTAKE. 


MISTAKE, as recognised and relievable against in a Mistake. 
court of equity, may be defined, in contradistinction 

from accident, as some unintentional act or omission 
arising from ignorance or surprise, and sometimes irom| 
imposition or misplaced confidence; but in the latter 

case it is hardly distinguishable from fraud. 


This subject may be divided into two classes of 
cases :— 


I. Mistakes in matter of law. 
II. Mistakes in matter of fact. 


I. As to mistakes in matter of law, it 1s a general I, Mistake of 
‘* é ° aw,-—-As & 
‘maxim that ignorance of the law 1s no excuse,—Jlgno- general rule, 
° * e ° . ty : t i Vv e. 
rantia legis neminem excusat,—and this maxim is about 7) orantia 


as much observed in equity as at law; for the presump- fe dele aaa 
tion is, that every one assuming to deal with his own 
property is (by himself or his legal advisers) acquainted 

with his rights to it or in it, provided he has had a 
reasonable opportunity of knowing them; and nothing 

would be more liable to abuse than to permit a person 

after parting with his property to pretend that, at the 

time of parting with it, he was ignorant of the law 
affecting his title. But the maxim applies, properly Limits of 
speaking, only to the general law of the country, and euisirute: 
not therefore to ignorance of a private jus or right; 
wherefore money paid under a mistake of law (¢g., 
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under an error in the construction of a document) may 
in general be recovered back (a), equally as if the 
mistake were one of fact or of mixed fact; and it is 
apparently a rule that money paid to an officer of the 
court under this kind of mistake may always be 
recovered back (b); and generally it may be said, that 
in a court of equity the line between mistakes of law 
and mistakes of fact has not been very clearly or 
simply drawn (c). 


An agreement entered into in good faith, though 
under a mistake of law, will in the general case be 
held valid and obligatory upon the parties. Thus, 
where a devise was made to a woman upon condition 
that she should marry with the consent of her parents, 
and she married without such consent, whereby a 
forfeiture accrued to other persons, and these latter 
persons afterwards executed an agreement respecting 
the estate, whereby the forfeiture was in effect waived, 
the court refused any relief, Lord Hardwicke saying, 
“Tt is said they might know the fact (1. of the mar- 
“riage without consent), and yet not know the conse- 
“quence in law; but if parties are entering into an 
“agreement, and the very will out of which the forfeiture 
“arose 1s lying before them and their counsel while the 
“drafts are preparing, the parties shall be supposed to 
“be acquainted with the consequence of law as to this 
“point, and shall not be relieved on pretence of being 
“surprised, with such strong circumstances attending 
“it” (d). 


Casesin which But although relief will not be granted in equity 


against a mis- 
take of law. 


(a) Eau parte James, L. R. 9 Ch. App. 609; and see Rogers v. Ingham, 
3 Ch. Div. 351, and cases there cited. 
(b) Ex parte James, supra; Ex parte Simmonds, 16 Q. B. D. 308; 


' Dixon v, Brown, 32 Ch. Div. 597; Daniel v. Stnelatr, infra. 


(c) Cooper v. Phipps, L. R. 2 H. L. 149,170; Turner v, Turner, 
Hall v. Turner, 14 Ch. Div. 829; Daniel v. Sinclair, 6 App. Ca. 180. 

(d) Pullen v. Ready, 2 Atk. 591 ; Irnham v. Child, 1 Bro. C. C. 92; 
Worrall v. Jacob, 3 Mer. 255. 


MISTAKE, 5 3 5 
against a mistake in point of law committed with full 
knowledge of all the facts, there are cases which are ap- 

parently exceptions to this general rule, and are usually 

so classed, but which, upon examination, will be found 

to have turned, not upon the consideration of a mere 

mistake of law stripped of all other circumstances, but 

upon an admixture of other ingredients going to estab- | 

lish misrepresentation or some imposition or abuse of 
confidence or undue influence, or that sort of surprise 

which equity uniformly regards as a just foundation : 
for relief (¢). Thus, if a party, acting in ignorance of|(:.) Where a 
a clear and settled principle of law, is induced to give pe ceoeal eal 
up a portion of his indisputable property to 

under the name of a compromise, a court of equity (principle of 
will relieve him from the effect of his mistake, ¢.g., if” 

an eldest son and heir-at-law, knowing that he was the 

eldest son, but too ignorant to know that he was there- 

fore heir-at-law, should agree to divide the estates with 

his younger brother, such an agreement would be held 

in a court of equity invalid, and relief would be 

granted, scil., upon the ground that the ignorance of a 

plain and established doctrine, so generally known and 

of such constant occurrence, as a common canon of 

descent, may well give rise to a presumption that there 

has been some undue influence, rmposition, mental imbe- 

cility, or confidence abused (f'). And so also cases of 

surprise, combined with a mistake of law, also stand (2.) Surprise 
upon a ground peculiar to themselves. In such cases Ompned a 
the agreements or acts are unadvised and improvident, !#w remedied. 
and without due deliberation (g). Where the surprise 

is mutual, there is of course a still stronger ground to 

interfere, for neither party has intended what has been 

done. They have misunderstood the effect of their 





(e) Willan v. Willan, 16 Ves. 82 ; and see Rogers v. Ingham, supra. 

(f) Broughton v. Hutt, 3 De G. & Jo. 501 ; and see remarks of Lord 
Westbury in Cooper v. Phipps, L. R. 2H. L. 170. ; 

(g) Evans v. Llewellyn, 2 Bro. C. C. 150; Ormond v. Hutchinson, 13 
Ves, 51. : 


Compromises, 
upheld 
doubt- 
of’ 


Family com- 


closure. 
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own agreements or acts; or have pre-supposed some 
facts or rights existing, as the basis of their proceed- 
ings, which in truth did not exist 


But where the alleged mistake arises not from 
ignorance of a plain and settled principle of law, but 
on a doubtful point of law, a compromise fairly entered 
into, with due deliberation and full knowledge, will be 
upheld in a court of equity as reasonable in itself, to 
terminate the differences by dividing the stake, and as 
supported by principles of public policy (7); and in 
fact even at law, a bond fide compromise of a real 
claim is a valid compromise for value, whether the 
claim would have been successful or not (4). 


Therefore, when family agreements have been fairly 
entered into, without concealment or imposition on 
either side, with no suppression of what is true or 
suggestion of what is false, each of the parties in- 
vestigating the subject for himself, and each com- 
municating to the other all he knows, and all the 
information which he has received on the question, 
then, although the parties may have greatly misunder- 
stood their position and mistaken their rights, a court 
of equity will not disturb the quiet which is the con- 
sequence of that agreement (/). ‘“‘ Wherever doubts 
“and disputes have arisen with regard to the rights 
“of different members of the same family, and especi- 
“ally where those doubts have related to a question 
“ of legitimacy, and fair compromises have been entered 
“into to preserve the harmony and affection, or to 


(A) Willan v. Wellan, 16 Ves, 72,81; Cochrane v. Willis, L. R. 1 Ch. 


App. 58 

(t) Pickering v. Pickering, 2 Beav. 56; Gibbons v. Caunt, 4 Ves. 849 ; 
Naylor v. Winch, 1 8. & 8. 564. 

(4) Miles v. New Zealand Alford Estate Co., 32 Ch. Div. 266, approv- 
ing Callieher v. Btschoffsheim, L. R. 5 Q. B. 449, notwithstanding Fz 
parte Banner, 17 Ch. Div. 480. 

(l) Gordon v. Gordon, 3 Swanst. 463; and see In re Birchall, Wilson 
v, Birchall, 16 Ch. Div. 41. | 
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“save the honour, of the family, those arrangements 
“have been sustained by this court, albeit, perhaps, 
“resting upon grounds which would not have been 
“considered as satisfactory if the transaction had 
“occurred between strangers” (m). And these prin- 
ciples will apply whether the doubtful points, with 
reference to which the compromise has been made, are 
matters of fact or of law (m). But in order that a 
family arrangement may be supported, there must be 
a full and fair communication of all material circum- 
stances affecting the subject-matter of the agreement, 
which are within the knowledge of the several parties, 
whether such information be asked for by the other 
party or not (0): ‘*‘ There must not only be good faith 
“and honest intention, but full disclosure ; and without 
“full disclosure honest intention is not sufficient” (p). 


And the disinclination of equity to set aside a family Equity will 
or other compromise entered into bond fide, and with a teat 
full disclosure of all facts known to either party, will 
be strengthened where subsequent arrangements have 
taken place on the footing of such a compromise (gq). 

But where there is a mixture of mistake of title, gross 
personal ignorance, liability to imposition, habitual 


intoxication, and want of professional advice, courts Secus, where 
‘ P rae ee en grossignorance 
of equity have manifested a strong disinclination to or imposition. 


support a compromise, whether between members of a 
family or between strangers (7). 


It has been already stated that where a bond jide Equity will 
° ° ‘ : . not aid t 
purchaser for valuable consideration without notice is a ond 


(m) Westby v. Westby, 2 Dr. & War. 503. 

(n) Neale v. Neale, 1 Kee.672; Westby v. Westby, 2 Dr. & War. 503. 

(0) Greenwood v. Greenwood, 2 De G. Jo. & Sm. 28. 

(p) Gordon v. Gordon, 3 Swanst. 400; De Cordova v. De Cordova, 4 
App. Ca. 692; and see Pusey v. Desbouvrie, 3 P. Wma. 315; Sturge v. 
Sturge, 12 Beav. 229. 

(q) Clifton v. Cockburn, 3 My. & K. 76; Bentley v. Mackay, 31 Beav. 
143, 10 W. R. 873. ; 

v) Dunnage v. White, 1 Swanst. 137; Persse v. Persse,7 C. & Fin. 


318. 
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concerned, equity will not interfere to grant relief in 
favour of a party, although he has acted in ignorance 
of his title upon a mistake of law; for in such a case 
the purchaser has at least an equal right to protection 
with the party who has committed the mistake; and 
where the equities are equal, the court will not inter- 
fere between the parties (s). 


II. As to mistakes of fact, the general rule is, that 
an act done or contract made under a mistake (7.¢., in 
ignorance) of a material fact is voidable and relievable 
in equity; for it is not possible that any one can, by 
any amount of diligence, acquire a knowledge of all 
matters of fact. With reference to this subject, the 
following general propositions may be laid down :— 


1. The rule as to ignorance or mistake of fact 
entitling the party to relief is to be taken with this 
important qualification,—that the fact must be material 
to the act or contract; that is, that it must be essential 
to its character. For though there may be an acci- 
dental ignorance or mistake of a fact, yet, if the act 
or contract is not materially affected by it, the party 
claiming relief on that immaterial ground will be 
denied it, But, assuming that the fact is material, it 
matters not whether the mistake is that of one party 
only to the contract or is the mistake of both the 
parties ; relief will be given in either case, varying 
perhaps in its nature according as the mistake is 
unilateral only and not mutual (¢); but the same 
principle is applicable though the mistake be mutual ; 
e.g., if a person should sell a messuage to another 
which was at the time swept away by a flood, without 
either party having any knowledge of the fact, equity 
would relieve the purchaser upon the ground that both 


4s) Malden v. Menill, 2 Atk. 8. 
(t) Paget v. Marshall, 28 Ch, Div. 255. 
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parties intended the purchase and sale of a subsisting 
thing, and implied its existence as the basis of their 
contract (~). And it is on the same principle that a 
contract by any one to purchase property which is 
already his own is considered void or relievable, and 
that whether the mistake is of the purchaser only, or 
is the mistake of both parties (v). | ) 


2. It is not, however, sufficient in all cases, to give 2. Fact must 
the party relief, that the fact is material; but the pee iconid 
fact must also in ‘the general case be such as he coul ered of 
not by reasonable diligence get knowledge of when edie 
he was put upon inquiry. For if by such reasonable 
diligence he could have obtained knowledge of the 
fact, equity will not on the ground of his own mistake 
relieve him, since that would be to encourage culpable 
negligence on the part of persons whose duty it is to 


make all due inquiries. 


3. For generally, in cases where one of the con- 3. eee ae 
tracting parties has knowledge of a fact material to the saeke Gave” 
contract which he does not communicate to the other, aera a 
it is necessary, in order that the latter may set aside her the 
the transaction on the ground of the other party’s 
withholding or concealment of that fact, that the for- 
mer should have been under an obligation, not merely 


moral, but legal or equitable, to make the discovery. 


4. So also where the means of information are 4. Where 
open to both parties, and where each is presumed to 
exercise his own skill, diligence, and judgment with 
regard to the subject-matter, where there is. no con- and no confi- 
fidence reposed, but each party is dealing with the ne 
other at arm’s length, equity will not relieve. And 


therefore where the fact (not being a fact amounting 





(u) Hore v. Becher, 12 Sim. 465; Cochrane vy. Willis, L. R. 1 Ch. 


App. 58. 
(v) Bingham v. Bingham, 1 Ves. Sen. 126, 


~ 
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to the entire subject-matter of the contract) is equally 
unknown to both parties; or where each has equal 
and adequate means of information; or where the fact 
is doubtful from its own nature; in every such case, 
if the parties have acted with entire good faith, a court 
of equity will not interpose 


The general ground upon which all these distinc- 
tions proceed is, that mistake or ignorance of facts 
in parties is a proper subject of relief, only where it 
either constitutes s material ingredient in the contract 
of the parties, or disappoints their intention by a mutual 
error; or where it is inconsistent with good faith, 
and proceeds from a violation of the obligations which 
are imposed by law upon the conscience of either 
party. But where each party is equally innocent, 
and there is no concealment of facts which the other 
party has a right to know, and no surprise or imposi- 
tion exists, the mistake or ignorance, whether mutual 
or unilateral, is treated as laying no foundation for 
equitable interference (7). 


It is a general rule of law that oral evidence shall 
in no case be received as equivalent to, or as a sub- 
stitute for, a written instrument, where the latter is 
required by law, or to give effect to a written instru- 
ment which is defective in any particular which by 
law is essential to its validity; or to contradict, alter, 
or vary a written agreement, either appointed by Jaw 
or by the mere compact of the parties, to be the 
appropriate and authentic memorial of the particular 
facts which it recites (2). But, upon principle, oral 
evidence is admissible to show that either by accident, 


(2) Mortimer v. Capper, 1 Bro. C. C. 158, 6 Ves. 24; Atnelee v. 
Medlycoit, 9 Ves. 1 

(y) Jones v. Olifford, 3 Ch. Div. 779 3 and see rats v. Pearson, 13 
Ch. Div. 545, citing Smith v. Iliffe, L. R. 20 Eg. 666 

(z) 3 Starkie on Ev. 753. 


MISTAKE, 


mistake, or fraud, a written agreement has not been 
constituted the‘ depository of the true intention and 
meaning of the parties, that is to say, misstates their 
true intention and meaning. To enforce the perform- 
ance of an agreement under such circumstances would 
be the highest injustice; it would be to allow an act, 
originating in innocence, to operate ultimately as a 
fraud, by enabling the party who receives the benefit 
of the mistake or accident to resist the claims of justice, 
under shelter of a rule framed to promote it (a). 


The general rule as to the admissibility of evidence General rule’ 
in cases of mistake may be thus stated :—Where, by 9 £0,°vidence 
mistake, an instrument inter vivos is not what the par- 
ties intended, or there is a mistake in it, other than a 
mistake in law, and the mistake is clearly made out by 
admissible and satisfactory evidence, or is admitted by 
the other side (6), or 1s evident from the nature of the 
case, or from the rest of the deed, equity will rectify 


the mistake 


Courts of equity will grant relief in cases of mistake ee 
in written contracts, not only when the fact of the nature of the 
mistake is expressly established, but also when it is ** 
fairly implied from the nature of the transaction. 

Thus, a partnership debt as between the partners and 
their representatives has been and is treated in equity 
as the several debt of each partner, though at: law, that 
is to say, towards the outside creditor, it is the joint 
debt of all; because in such cases all the partners 
have had a benefit from the money advanced or the - 
credit given, and the obligation to pay exists as be- 
tween the partners independently of any instrument by 
which the debt may have been secured. So where a 


(a) Murray v. Parker, 19 Beav. 308. 

(b) Davis v. Symonds, 1 Cox. 404; Russel v. Davy, 6 Gr. 165. 

(c) Sm. Man. 49; Murray v. Parker, 19 Beav. 305 ; Fowler v. Fouler, 
4 De G. & Jo. 250; Townshend v, Stangroom, 6 Ves. 333- 
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joint bond has in equity, and, as between the co- 
obligors, been considered as several, there has been a 
credit previously given to the different persons who have 
entered into the obligation, and it was not the bond 
that first created as between them the liability to 


pay (@). 


But where the inference of a several original debt or 
liability does not exist, a court of equity will not inter- 
fere unless there is evidence of mistake; for, as was 
said in Sumner v. Powell (e):—“It has never been 
“determined that every joint covenant is in equity to 
“be considered as the several covenant of each of the 
“covenantors. . . . When the obligation exists only by 
“oirtue of the covenant, its extent can be measured only. 
“by the words in which it is conceived. . . . In this 
“case the covenant is purely a matter of arbitrary 
“convention, growing out of no antecedent liability in 
“all or any of the covenantors to do what they have 
“thereby undertaken. . .. Zhere is nothing but the 
“covenant rtself by which its intended extent can be 
“ascertained. There is no ground, therefore, on which 
“a court of equity can give it any other than its legal 
“operation and effect” (7), scil., even as between the 
covenantors themselves and their representatives. 


When there is a mutual mistake in a deed or con- 
tract, the remedy is in general to rectify the docu- 
ment by substituting the terms really agreed to; on 
the other hand, when the mistake is unilateral, the 
remedy is, in general, not rectification but rescission ; 
but the court will occasionally give to the defendant 


(da) Sumner v. Powell, 2 Mer. 36; Devaynes v. Noble, 1 Mer. 538; 
and see Kendall v. Hamilton, 3 C. P. D. 403, and on appeal, 4 App. 
Ca. 504 (the true nature of a partnership debt). See also Welman v. 


_Welmanm, 15 Ch. Div. 570; Lovesy v. Smith, 15 Ch. Div. 655; Badeley 


v. ne Bank, 34 Ch. Div. 536; Cambefort v. Chapman, 17 Q. 
B. D. 229. 

(e) 2 cpa aa " 

(f) Richa v. Horton, 6 Beav. 187; Underhill v. Horwood, 10 
Ves, 227, 228; Rawstone v. Parr, 3 Russ. 424, 539. 
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the option of taking what the plaintiff meant to give 
in lieu of rescinding the contract (9), ¢.g., in cases of 
contracts for a lease or sale of lands. 


There is less difficulty in reforming written instru- Particular 
ments where the mistake is mainly or wholly made 
out by other preliminary written instruments or memo- relieves 
randa of the agreement. ‘This is strongly illustrated fake t fact. 
in the case of marriage settlements. With reference to 
these, the following cases may occur, and the following *#Kes in 


; e ; marriage 
rules are in the respective cases applicable :— settlements. 


(a.) Both the marriage articles as well as the defi- (a.) Both 
nitive settlement may exist before the marriage. In _ 
this case, if the articles and the settlement vary in alo 
their terms, the settlement will in general be consi- 
dered the binding instrument, and will not be con- 
trolled by the articles, because, as observed in Legg v. 
Goldwire (h), *‘ When all parties are at liberty, the 
“settlement will be taken as a new agreement.” 


(.) But where the settlement, though made before (6.) Where 
‘ ; pre-nuptial 
marriage, purports to be made im pursuance of the settlement 


articles entered into before marriage, and there is a! 
variance, the settlement will be rectified in accordance of the articles 
with the articles (7). 


(c.) And even although a settlement made before (c.) Extrinsic 
, : . «¢ +, evidence ad- 
marriage contains no reference to the articles, yet if 1t missible to 


can be shown that the settlement was intended to be > 


made in pursuance of the articles, and there is clear and iment tele 
satisfactory evidence that the discrepancy has arisen guance o 


from a mistake, the court will reform the settlement areicles: 





(g) Paget v. Marshall, 28 Ch. Div. 255, following Harris v. Pepperell, 
L. R. 5 Eq. I. 

(h) ; Le C. 17; and see In re Badcock, Kingdon v. Tagert, 17 Ch, 
Div. 361. 

(2) West v. Erisey, 1 Bro. P. C. 225; Bold v. Hutchinson, 5 De G, 
M. & G. 568. 
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and make it conformable to the articles as expressing 
the ‘real intention of the parties (%). 


(d.) Where the settlement is made after the marriage, 
it will in all cases, whether purporting to be made in 
pursuance of the pre-nuptial articles or not, be con- 
trolled and rectified by them (/). , 


On the other hand, the true contract of the parties 
will in no case be varied or altered. Thus, in Barrow 
v. Barrow (m), it was held that the erroneous belief by 
the husband and wife on their marriage that a particu- 
lar property stood settled, was no ground for rectifying 
a settlement so as to make it include that property: 
—‘‘ Where a settlement has been executed which 
“carried into effect a contract framed under a mis- 
“taken apprehension of the facts, and a marriage has 
“been actually solemnised on the faith of that contract 
“and that settlement, it would be to substitute a new 
“contract between the parties, and not to carry the 
‘real contract into effect, if 1 were to alter the settle- 
“ment” (2). 


And again, the court will not correct an instrument 
made in consideration of marriage, except on evidence 
of the mistake of both parties. In a case (v) where the 
husband alone laboured under a mistake, Kindersley, 
V.C., said :——“ The wife is bargaining for herself and 
“her children, and the question always is, What is the 
‘contract on which the marriage took place? Here, 
“so far as the wife's contract and understanding are 


(k) Bold v. Hutchinson, 4 De G. M. & G. 558, 568; Breadalbane v. 
Chandos, 2 My. & Cr. 739. 
(l) Legg v. Goldwire, 1 L. C. 173 Honor v. Honor, 1 P. Wma, 123; 
Mignan v. Parry, 31 Beay. 211. 
(m) 18 Beav. 529. 
(n) Wilkinson v. Nelson, 9 W. R. 393; and see especially Tucker ‘v, 
Bennett, 38 Ch. Div. 1. 
‘ (0) v. Sella, : Dr. & Sm. 45. 
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“ concerned, the contract is the settlement as it stands, 
“though the husband did not understand that it would 
“affect his property” (p). Save and except in the 
case of marriage contracts, the mistake need not be 
that of both parties; the mistake of one will suffice, 
and this upon the principles already expounded (9). 


Where an instrument has been delivered up or can- (2.) Inatru- 
celled under a mistake of the party, and in ignorance ra peeves 
of the facts material to the rights derived under it, a % 
court of equity will in all cases grant relief, upon the 
ground that the party is conscientiously entitled to 
enforce such rights; and that he ought to have the 
same benefit as if the instrument were in his posses- 


sion with its entire original validity (7r). 


As to the remedy offered by eqnity in cases of (3.) Defective 
defective execution of powers arising from mistake, remo % 
the same general principles are applicable as in cases 


of defective execution arising from accident (s). 


In regard to mistakes in wills, there is no doubt (4.) Mistakes 
that courts of equity have or had jurisdiction to correct" “' ” 
them when they are apparent upon the face of the will, 
or may be made out by a due constraction of its terms, 
for in cases of wills the intention will prevail over the 
words (f). But then the mistake must be apparent on 
the face of the will, otherwise there can be no relief; 
for parol evidence or evidence dehors the will, is not 
admissible to vary or control the terms of the will, 
although it is admissible to remove a latent ambi- 
guity 


(p) Thompson v. Whitmore, 1 J. & H. 268; Bradford v. Romney, 30 - 
Beav. 431. 

(q) Paget v. Marshall, 28 Ch. Div. 2§5. 

(r) East India Co. v. Donald, 9 Ves. 275. 

(s) See pp. 516-518, supra. 

(t) Sweeting v. Prideaux, 2 Ch. Div. 413. 

(2) Milner v. Milner, 1 Ves. Sr. 106; Stebbing v. Walkey, 2 Bro. Cc. 
C. 85; and see the cases of In re Aird’s Estate and Ward v. Wood, 
cited infra, p. 538. 
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(a.) It is clear that in point of law a mere mis- 
description of a legatee will not defeat the legacy ; 
accidental omissions and clerical errors in 
wills will be supplied and rectified by evidence to be 
gathered from the will itself (v). But it is equally 
clear that wherever a legacy is given to a person under 
a particular character, which he has falsely assumed, 
and which can alone be supposed the motive of the 
bounty, the law will not permit him to avail himself 
of it; and therefore he cannot demand his legacy (2). 
Thus, where a woman gave a legacy to a man, describ- 
ing him as her husband, when, in point of fact, the 
marriage was void, he having a former wife then 
living, the bequest was in equity held void (y). But 
where a testator made a will giving all his property to 
his wife, and appointing her sole executrix, and she 
(it was alleged) was not his lawful wife, having had 
a former husband living, the Court of Chancery in a 
recent caso declined jurisdiction, upon the ground 
that the matter was one for the Court of Probate (2), 
—a decision which goes far towards cutting away 
altogether the jurisdiction of the Chancery Division 
in this class of mistakes in wills, and obliging the 
litigants to take this kind of objection in the Probate 
Division, and no longer, as heretofore, in the Chancery 
Division («). 


(b.) Where a legacy is given or revoked upon a 
mistake of facts, equity will give relief. Thus, if a 
testator revokes: legacies to A. and B., giving as a 


(v) Redfern v. Bryning, 6 Ch. Div. 133; Salt v. Pym, 28 Ch. Div. 
1533 Miller v. Daintree, 33 Ch. Div. 198. 

(x) Guiles v. Giles, 1 Keen, 692. 

(y) Kennell v, Abbot, 4 Ves. $08. 

(z) Afelutsh v. Milton, 3 Ch. Div. 27, following Allen v. M‘Pher- 
son, 1 H. L. C. 191; and see Alderson v. Maddison, 5 Exch. D. 293; 
7 Q. B.D. 1743 and 8 App. Ca. 467. 

(a) Betts v. Doughty, 5 P. D. 26; Morrell v. Morrell, 7 P. D. 68; 
“A taasiy ig v. Thomas, 13 Q. B.D. 210; and Smart v. Tranter, 40 Ch, 

iv. 165. 
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reason that they are dead, and they are in fact living, 
equity will, or at one time would, hold the revocation 
invalid, and decree the legacies (6). But a false 
feason given for a legacy, or for the revocation of a 
legacy, was not in general a sufficient ground to avoid 
the act or bequest in equity. ‘To have such an effect, 
it must have been clear that no other motive mingled 
in the legacy, and that it constituted the substantial 
ground of the gift or bequest (c). In Kendall v. Abbot 
(d), the Master of the Rolls thus expressed himself’: 
—‘‘I desire to be understood not to determine that 
“where, from circumstances not moving from himself, 
“the description is inapplicable, as where a person is 
“supposed to be a child of the testator, and from 
“‘ motives of love and affection for that child, supposing 
“it to be his own, he has given a legacy to it, and it 
“afterwards turns out that he was imposed upon, and 
“the child was not his own, I am not disposed by any 
“means to determine that the provision for that child 
‘should totally fail; for circumstances of personal 
“affection to the child might mix with it, and might 
“entitle him, though he might not fill that character in 
“which the legacy is given. Neither would I have it 
‘understood that if a testator, in consequence of sup- 
“posed affectionate conduct of his wife, being deceived 
“by her, gives her a legacy as to his chaste wife, evi- 
‘dence of her violation of her marriage vow could be 
“given against that. It would open too wide a field.” 


Finally, it must be remembered that in all cases of Cases in which 
relief by aiding or correcting defects or mistakes, the “4.7, 
party seeking relief must stand upon some equity o nieeake of 


superior to that of the party against whom he asks the (1.) The party 
: ede -, + Claiming relief 
relief, If the equities are equal, a court of equity 18 must have 
@ superior 
equity. 
(5) Campbell v. French, 3 Ves. 321. 
(ce) Box v. Barrett, L. R. 3 Eq. 244. 
(d) 4 Ves. 808; and see Boddington v. Clairat, 22 Ch. Div. 597; 25 
Ch. Div. 685. 
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silent and passive. Thus, equity will not give relief 
as against a bond fide purchaser for valuable con- 
sideration (e). 


Nor will equity relieve one person claiming under 
a voluntary defective conveyance against another claim- 
ing also under a voluntary conveyance, but will leave 
the parties to their rights at law (/f). And it is 
apparently on this same ground that, when a testator 
gives @ pecuniary legacy, and directs that a sum which 
he specifies, and which he states he has already 
advanced to the legatee, is to be deducted from the 
amount of the legacy, the court holds that the legatee 
is bound by the amount of the advance as stated, and 
is not at liberty to adduce evidence to show that the 
amount was in fact less than as stated or specified by 
the testator (9). 


Nor will the remedial powers of courts of equity 
extend to the supplying of any circumstances for the 
want of which the Legislature has declared an instru- 
ment void; for otherwise equity would in effect defeat 
the very policy of the legislative enactments (/). 
Nevertheless, the court will be astute m a proper 
case to give relief, even although the relief may primd 
facie appear to be against the express provisions of a 
statute. Jor example, in Hall-Dare v. Hall-Dare (1), 
the court did not find itself prohibited by the statute 
3 & 4 Will. IV. c. 74, 8. 47, from exercising its 
ordinary jurisdiction to rectify, on the ground of mia- 
take, a deed of re-settlement, although that deed had 


(e) Powell v. Price, 2 P. Wms. 535; Davies v. Davies, 4 Beav. 54; 
Thompeon v. Simpson, 1 Dr. & War. 491. 

(J) Moodie v. Reid, 1 Mad. 516, 

(g) Ward v. Wood, 32 Ch, Div. §17, following Jn re Aird’s Estate, 12 
Ch. Div. 291, and distinguishing Jn re Taylor's Astate, 22 Ch. Div. 495. 

(h) Hibbert v. Rolleston, 3 Bro. C. C. 571 ; Dixon v. Ewart, 3 Mer, 322. 

(t) 31 Ch. Div, 251, reversing same case as reported in 29 Ch, Div. 
133: 
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been enrolled as a disentailing assurance under the 
Act; scil., the Act, when it excluded by section 47 
the jurisdiction of equity, excluded it only so far as 
regarded the destruction or non-destruction of the 
entail, but not further; consequently the jurisdiction 
to rectify remained. Moreover, a contract to levy a 
fine or to suffer a common recovery was, and a contract 
to execute a disentailing deed is, enforceable in equity, 
but only as against the contracting party himself 


(k) Banks v. Small, 36 Ch. Div. 716; and see Att.-Gen. v. Day, 1 Vea 
Sr. 218. 
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CHAPTER III. 
ACTUAL FRAUD. 


It may be laid down generally, that courts of equity 
always exercise a general jurisdiction in cases of fraud, 
the jurisdiction being sometimes concurrent with, and 
sometimes exclusive of, that of the common law courts. 
There were, for example, a variety of cases of fraud 
for which the common law afforded complete and 
adequate relief, and with reference to these cases, 
Chancery possessed only a general concurrent jurisdic- 
tion ; moreover, equity would not readily interfere to 
stay proceedings at law where the plaintiff’s case in 
equity could be pleaded as a defence to the action, 
and complete justice might thereby be done at law (a); 
and of course, since the Judicature Acts, equity can- 
not now stay any proceedings at law, but the defen- 
dant may move (in a proper case) to have the action 
transferred to the Chancery Division, or may in the 
common law action plead the equitable defence. 
There were many cases, however, in which fraud was 
practically irremediable at law, and over these courts 
of equity exercised an exclusive jurisdiction, and they 
still in substance retain it (0). 


‘* As to relief against fraud, no invariable rules can 
‘‘ be established. Fraud is infinite; and were a court 
‘ of equity once to lay down rules how far they would 


(a) Hoare M Bremrudge, L. R. 8 Ch. App. 22. 
wi In re T & White's Contract, 32 Ch. Div. p- 14; and see 
Whittemore v. WaAttiemore, L. R. 8 Eq. 603. 
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“ go, and no further, in extending their relief against it, 
‘‘or to define strictly the species or evidence of it, the 
‘‘ jurisdiction would be cramped and perpetually eluded 
‘‘ by new schemes, which the fertility of man’s invention 
‘“‘ would contrive ” (c), 


To attempt, therefore, the definition of a subject Difioulty of 
so varied and diversified in its forms as fraud, would 2efniss fraud, 
scarccly be judicious or useful, if it were possible. varieties. 
The mode and extent of the equity jurisdiction over 
fraud will best be illustrated by an examination of 
the more marked classes of cases, in which the prin- 
ciples which regulate the action of courts of equity 
are fully developed, and from which analogies may be 
drawn to guide us in the investigation of other and 
novel circumstances, 


Before, however, proceeding to those subjects, it Equity acts 
upon weaker 

may be proper to observe, that although courts of law, evidence ~ 
equally with courts of equity, hold that fraud is not to {han sw ™ 
be presumed, the latter courts used to act upon cir- fraud. 
cumstances as presumptions of fraud where courts of 
common law would not have deemed thein satisfactory 
proofs. In other words, courts of equity would have 
granted relief upon the ground of fraud established by 
presumptive evidence, which evidence courts of law 
would not always have deemed sufficient proof to 
justify a verdict at law (d). Or, to express the matter 
rather more fairly, various circumstances (which at law 
wowd not have weighed materially with a jury) were 
permitted by the Vice-Chancellor, drawing inferences 
from his varied experience of like transactions, to 
influence his mind in arriving at his own conclusions 
upon the case; for the student should always bear in 


(c) Park’s Hist. of Chan. 508. 
(d) Cheaterfidd v. Janssen, 1 L. C. 551; Fullager v. Clarke, 18 Ves, 
3° 
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mind that nothing is or can be evidence in equity which 
is not evidence also at law (e). 


The subject of fraud may be divided into two sec- 
tions,— Actual Fraud and Constructive Fraud. 


An actual fraud may be defined as something said, 
done, or omitted, with the design of perpetrating 
what the party must have known to be a positive 
fraud (/). 


Actual frauds are of two kinds 

I. Frauds arising irrespectively of any peculiarity 
in the position of the injured party; and, 

II. Frauds arising chiefly from a consideration of 
the peculiar position of the injured party. 


I. (a.) One of the largest classes of cases in. which 
courts of equity are accustomed to grant relief is where 


‘ there has been a misrepresentation or suggestio Jalsi. 


With reference to this subject the following proposi- 
tions may be laid down :— 


Where a party intentionally, or by design, misre- 
presents a material fact, or produces a false impression 
in order to mislead another, or to entrap or cheat him, 
or to obtain an undue advantage over him, in every 
such case there is a positive fraud, in the truest sense 
of the term (i). And what is more, every man must 

responsible for the consequences of a false: 
representation made by him to another, upon which a 
third person acts, and so acting is injured or damnified ; 
provided it appear that such false representation was 


an = ve Terry & White's Contract, 32 Ch. Div. 14, per Lord Esher, 


ot Ey Bim. Man. 56. 
(g) Sm. Man. 58. 
) Hid v. Lave, L. R. 11 Eq. 2r5. 
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made with the intent that it should be acted upon by such 
third person in the manner that occasions the injury or 
loss, and provided the injury be the immediate and 
not the remote consequence of the representation thns 


made (2). 


And not only does fraud exist where the statements Where 

are known to be false by those who make them, but a a not know 
case of fraud is also constituted where statements, false * be true. 
in fact, are made by persons who do not know them 

to be true or false, or who believe them to be true, if, 

in the due discharge of their duty, they ought to have 

known, or if they had formerly known and ought to 

have remembered, the fact which negatives the truth 


of the representation made (/:). 


As a matter of conscience, any deviation from the What misre- 
most exact and scrupulous sincerity is contrary to the Presentations: 
good faith that ought to prevail in contracts. But, relief. 
in courts of Justice, a misrepresentation, in order to (z.) Misrepre- 
justify the rescission of a contract, must: be as to some jenetion must 
material fact constituting an inducement or motive to capi ta 
the act or omission of the other party ; or, to use the be a caso of 
expression of the Roman law, it must be a /raus dans?” “@™ 
locum contractui, that is, a misrepresentation giving ‘tut. 
occasion to the contract, and being either the asser- 
tion of a fact on which the person entering into the 
contract relied, and in the absence of which it is 
reasonable to infer that he would not have entered 
into the contract; or else the suppression of a fact 
the knowledge of which it is reasonable to infer 
would have made him abstain from the contract 


altogether (/). And a mere intention, if misstated, 


(i) Barry v. Croskey, 2 Johns. & Hem. 22; Attorney-General v. 
L. os 9 Ch: App. 397 3, Peek v. Derry, 37 Cis. Div. 541; W. N., 1889, 
I 
a (k) Pulsford v. Richards, 17 Beav. 94; Rawlins v. Wickham, 1 Giff. 
3553 3 De G. & Jo. 304. 
(iy Palsford v. Richards, 17 Beav. 96; Peek v. Derry, supra. 
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may, in the particular case, amount to a material fact 
within the meaning of this rule (7). 


(a.) Misrepree In the next place, the misrepresentation must (at 

sentation must least in cases of vendor and purchaser) be not only 

thing in which of something material, but of something in regard 
there is a confi- ‘ 

dence reposed. to which the one party places a known trust or con- 

fidence in the other; and in such cases, if there is 

no such trust or confidence, there is no fraud; for 

Date paling, if the purchaser, having to judge for himself, does 

tunity to exa- not avail himself of the knowledge, or means of know- 

_ ledge, open to himself and his agents, he cannot be 

tion, © heard to say that he relied on and was deceived by 

the vendor’s misrepresentations ; for in such a case 

the rule in general is caveat emptor ; and the language 

of puffing, however gross an exaggeration or departure 

from truth, is not treated in law as amounting to a 

fraud which will avoid the contract,—Simplex com- 

mendatio non obdligat. Further, the alleged misre- 

presentation may be merely matter of opinion, and 

in regard to which either party is not assumed to 

trust the other, but to rely on his own judgment ; 

in such a case, there is of course no actionable fraud, 

at least in general; and yet in a particular case or 

under special circumstances, what at first sight appears 

to be matter of opmion merely, may, from what it 

implies or conceals, amount to an actionable frand (7). 


(3.) The party In the next place, the party must be misled by the 
ied by Saoie misrepresentation ; for if he knew it to be false it 
roe cannot have influenced his conduct, and it was his own 
dice, indiscretion and stupidity to act upon it (0); also, if 
the representation is merely ambiguous, the party com- 
plaining of it as a fraud must show the sense in which 


(m) Edgington v. Fitzmaurice, 29 Ch. Div. __ 

(n) Smith v. Land and House Property Corporation, 28 Ch. Div. 7. 

(0) Nelaon v. Stocker, 4 De G. & Ju. 458 ; rave v. Hurd, 20 Ch. 
Div. 1; and distinguish Edgington v. Fitzmaurice, 29 Ch. Div. 459. 
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he understood it (p), and that may not always be 
of much service to him. And further, the party must 
have been misled to his prejudice or injury; for fraud 
without loss or damaye is not actionable in equity, 
any more than at law 


In the case of misrepresentations made by the Fraud, consist- 
directors of joint-stock and other companies, the com- pee casa te. 
pany is responsible for the damage to the extent of eel of 
the profits it has made thereby, and othcérwise the companies. 
remedy is against the directors personally (7). Further, 
the defrauded person may in such a case recover, or 
(as the case may be) prove for, the amount paid by 
him to the company (s). As regards the fraudulent 
directors, they are jointly and severally liable, and the 
action may therefore be brought against one or more 
of them alone without’ the other or others (4). But 
if the director be himself innocent although his co- 
directors are fraudulent, and if he had no reason to 
suspect their fraud, he is not liable, eg., to refund 
dividends received by him, and which have been wrong- 
fully paid out of capital (wz). Also, nota bene, no 
action lies against the executor of a deceased fraudu- 
lent director,-unless to the extent (if any) that his 
estate has profited by the frand (7). 


Where a person has been induced to enter into a Remedy _ 
contract by a material misrepresentation of the other “""*™** 
party, the latter shall be compelled to make it good at ¢ 
the option of the former, if the representation be one where it can- 
which can be made good; if not, the person deceived ae 


(p) Smith v. Chadwick, 20 Ch. Div. 27; 9 App. Ca. 187. 

(q) Slim v. Crouch, 1 De G. F. & J. 518; Fellowes v. Gwydyr, i Sim. 
63; and see Cana vy. Wilson, 39 Ch. Div. 39. 

(r)- Western Bank of Scotland v. Addie, L. R, 1 Sc. App. 145- 

(3) Alison’s Case, L. R. 15 Eq. 394. 

(t) Parker v. Lewis, L. R. 8 Ch. App. 1035. 

(u) In re Derham & Co., 25 Ch. Div. 752. 

(zx) Peek v. Gurney, L. K. 6 H. L. 377. 


§46 THE CONCURRENT JURISDICTION. 


shall be at liberty to avoid the contract (x); and the 
court will in a proper case rescind it (y). 


Defences _ A person cannot avail himself of what has been 
(fy The plate obtained by the fraud of another, unless he is not 
rey pare only free from any participation in the fraud, but also 
‘has given some valuable consideration (z). Otherwise, 
he who takes the property, as was said in Bridgeman 
v. Green (a), ‘‘ must take it tainted and infected with 
‘the imposition of the person procuring the gift; his 
‘“ nartitioning and cantoning it out amongst his rela- 
‘tions and friends will not purify the gift, and protect 
“it against the equity of the person imposed upon. 
‘‘Let the hand receiving it be ever so chaste, yet, if 
‘it comes through a polluted channel, the obligation 


“Sof restitution will follow it.” 


(2) The plain. Tho defrauded party may, by his subsequent acts, 
quent ratif- With full knowledge of the frand, deprive himself of 
cation. all right to relief, as well in equity as at law; as if 
with full knowledge of the fraud he gives a release 
to the party who has defrauded him, or has continued 


to deal with him after he knew all the facts (6). 


(0) Suppressio —(0.) Another class of cases for relief in equity is 
vert, —a ground . 
of relief only Where there is an undue concealment or suppressio veri 


where thie: Yen ale injury or prejudice of another. A suppressio vert 
obliga fo is as fatal as a suggestio falsi. It is not every conceal- 
disclose, ment, however, even of facts that are material to the 
interests of a party, which will entitle him to the in- 
terposition of a court of equity, and in this respect: 
concealment differs from misrepresentation. The case 


(x) Pulsford v. Richards, 17 Beav.95; Rawlins v. Wickham, 3 De G. 
& Jo. 304, 322; Attorney-General v. Ray, L. R. 9 Ch. App. 397. 

(y) Newbiqging v. Adam, 34 Ch. Div. 582; 13 App. Ca. 308. 

(2) Scholefield v. Templer, 4° De'G. & Jo. 433; Vane v. Vane, L. R. 
8 Ch. App. 383. 

(a) Wilm. 64. 

(b) St. 2030; Vegers v. Pike, 8 Cl. & Fin. 562, 630; Métchell v. 

° $QB D. 587. 
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must amount to the suppression of facts which one 

party, under the circumstances, is bound in conscience 

and duty to disclose to the other party, in respect of 

which he cannot be innocently silent, and which the 

other party has a right, not merely in foro cunscientia, 

but an foro jurulico, to know (c). Usually, as between Purchase of 
vendors and purchasers of real estate, the purchaser is 

under no such duty to the vendor; for, as was said by meee 
Lord Thurlow in Fox v. Machkreth (d), if A., knowing kuown to 
of a mine on the estate of B., of which he knows J, ‘24°: 
to be ignorant, should contract to purchase that: estate, 

the contract would be good, although B. should bo left 

in ignorance of the existence of the mine; for in order 

to set aside the transaction, it is not enough that a great 
advantage has been taken, but some obligation on the 

part of A. towards B. to make the disclosure must be 


shown. 


On the other hand, a vendor is under certain well Sale of land 
recognised duties towards thé purchaser; if therefore “ sda 
a vendor should sell an estate knowing he had no title 
to it, or knowing that there were incumbrances on it 
‘of which the vendee was ignorant, the suppressicn of 
such a fact, affecting the title in whole or in part, is a 
fraud which avoids the sale (¢). And an intending puty of pur- 
purchaser may also place himself in such a posicion as eu eka 
to incur the dpty of making certain disclosures ; ¢ g., court,—ont 


; ‘ , undertaking 
a purchaser of property which is being sold under the to give the 


direction of the court, if he lay any information at all ;onmhiic,, 
before the court on any material point in order to pro- 
cure the sanction of the court to the sale, must lay be- 
fore it all the information he’ possesses that is material 
on that particular point, to enable the court to form a 


correct opinion, and he is under this duty, whether the 


(c) Fox v. Mackreth, 1 L. C. 123; Turner v. Harvey, Jacob, 178, 


(d@) 2 Bro. C. C. 420. 
a Arnott v. Biscor, 1 Ves. 8r. 95,97; Edwards v. M‘Leay, 2 Swanst. 


287; Ellard v. Llandaff, i Ball. & B. 241. 
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court asks for the information or not, scil. because of 
his undertaking (whether voluntary or on request) to 
give the information ; but apparently he may in general 
abstain altogether from laying any information whatever 
before the court (f); and merely because he has under- 
taken to give information as to one particular point, he 
is not thereby considered to have undertaken to give 
information also on other particular points, notwith- 
standing that such other points may be material in pro- 
curing the sanction of the court to the sale 


In many cases, especially in the case of sales of per- 
sonal chattels, the maxim caveat emptor is applied ; and 
unless there be some misrepresentation or artifice to 
disguise the thing sold, or some warranty as to its 
character or quality, or unless the vendor is under 
some obligation to make a disclosure, the vendee is 
understood to be bound by the sale, notwithstanding 
there may be any intrinsic defects in it known to the 
vendor, but unknown to the vendee, materially affect- 
ing its value, and regarding which the vendor has 
merely held his tongue,—Nam qui tacet, non videtur 


 affirmare (h). 


Silence tanta- 


exceptional 
cases only, 
—~E.9s 

cases of in- 


But there are, on the other hand, certain cases 
where, from the very nature of the transaction, the 
silence of the party—his mere concealment of a fact 
—imports a direct affirmation, and is d&emed equiva- 
lent to it; ¢.g., im cascs of insurance the underwriter 
necessarily reposes a trust and confidence in the in- 
sured as to all facts and circumstances which are 
peculiarly within his (the insured’s) own knowledge, 
and which are not of a public and general nature; and 
as the facts and circumstances affecting the risk are 


: (f) Boswell v. Coake, 23 Ch. Div. 302; 27 Ch. Div. 4243 11 App. 
a. 232. 
(g)* Boswell v. Coaks, supra, 

(A) Martin v. Moryan, 1 Brod. & Bing. 289; Walker v. Symonds, 3 
Swanat. 62, 
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generally within the knowledge of the insured only, 
the underwriter emphatically places trust and confi- 
dence in him as to all such matters. And hence the 
general principle is, that in all such cases the insured 
is bound to communicate to the underwriter all facts 
and circumstances material to the risk within his 
knowledge; and if they are withheld, whether the 
concealment be by design or by accident, it is equally 
fatal to the contract (/); and as regards life insurances 
in particular, it will generally happen that matters 
of opinion (¢.7., whether the intending assured is of 
temperate habits), stated in answer to the specific 
questions addressed to the intending assured, are really 
matters of fact, and material facts affecting the in- 
surance (/’). 


Inadequacy of consideration, or any other mequality madequacy of 

in the bargain, is not to be understood as 

per sea eround to avoid a bargain in equity (@). For are) eco 
courts of equity, as well as of law, act upon the ground 

that every person who is not, from his peculiar cir- 
cumstances or condition, under disability, is entitled 

to dispose of his property in such manner and upon 

such terms as he chooses. Besides, the value of a 

thing is what it will produce. in its nature fluctuating 

and depending on a thousand difivrent considvrations. 

One man, in the disposal of his property, may sell 

it for less than another would. He may sell it under 

a pressure of circumstances which may induce him 

to part with it at a particular time. On the other 

hand, the sole inducement to a purchaser may be the 

lowness of the price; or the purchaser may have 


(‘) Pole y. Fitzgerald, 4 Bro. P. C. 439; De Costa v. Scandret, 2 P. 
Wins. 170; Proudfoot v. Montefiore, L. R.2Q. B. 511; Tate v. Hyslop, 
15 Q. B.D. 368. See also London Assurance Co. v. Maned, 11 Ch. 
Div. 363. 

ly Tiomion v. Weems, 9 App. Ca. 671. 

\l) Abbot v. Sworder, 4 De G. & Sm. 448; Harrison v. Guest, 6 De 
G. M. & G. 425. 
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simply accepted the proposals of the vendor, instead 
of being the originator of the transaction, like a man 
whose design is to gain a fraudulent advantage over 
another (m). 


Inadequacy Still, however, there may be such unconscionable- 
ence tied ness or inadequacy in a bargain as to demonstrate per 
ee, an se some gross imposition or undue influence; and in 
shocking the such cases courts of equity will interfere upon the 
en inadequacy ground of inadequacy alone. And where the inade- 
coupled with quacy is not of that shocking character, still if there 
stances of are other ingredients in the case of & suspicious nature, 
™" the inadequacy is a strong clement and evidence of 
fraud (n); as if proper time is not allowed to the party, 

and he acts improvidently; if he is importunately 

pressed ; if those in whom he places confidence make 

use of strong persuasions; if he is not fully aware 

-of the consequences, but is suddenly drawn into the 

act; if he is not permitted to consult disinterested 

friends or counsel before he is called upon to act in 
circumstances of sudden emergency or unexpected right 

or acquisition: in these, and many like cases, if there 

has been gross inequality in the bargain, courts of 

equity will set aside the contract at the instance of the 


party defranded. 


However, suspicious circumstances are many times 

explained away consistently with truth and fairness, 

and even an apparent gross inadequacy may not be a 

real inadecuacy when everything is known. Thus, 

Harrison vy. in Harrison v. Guest (0), where, after the death of a 
Guest,—an vendor, the sale was impeached by his representatives, 
ey ox on the ground that at the time of the sale he was an 
away, illiterate bedridden old man of seventy-one years of 


aye, and had acted without independent professional 


(m) Sm. Man. Gq. 
tn) Harrison v. Grucst, 6 De G. M. & G. 424. 
(0) 6 De G. M. & G. 424. 
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advice, and had conveyed away the property in ques- 
‘tion, of the value of £400, for the consideration of a 
provision by way of board and lodging during his life, 
which only endured six weeks after the conveyance, it 
was held that, in the absence of any fraud, and the 
evidence showing that the vendor had declined to 
employ professional advice for himself, such a trans- 
action was not inpeachable on the mere ground of the 
apparent inadequacy of consideration (;). 

Moreover, courts of equity will not relieve in all Equity will 
cases, even of very gross inadequacy, and although ce parties 
attended with circumstances which might otherwise . 
induce them to act, if the parties cannot be placed in statu 
statu quo ; as, for instance, in cases of marriage scttle- 
ments, for the court cannot unmarry the parties (¢). 


Contracts affected with fraud are in gencral voidable Fraudulent 
only, and not void; consequently, such a contract is ceually valid, 
valid until it is repudiated ; and the rescission or re~ ¥“til avoided. 
pudiation may become impossible after the rights of 
third parties have intervened. ‘Thus, a fraudulent con- 
tract to take shares in a company cannot be rescinded Cireumstances 
after the commencement of the winding up of the Under which 
company (r). A de facto removal of the shareholder's possible. 
name from the register, or even the commencement 
of an action for the removal, is, however, a sufficient, 


repudiation of the fraudulent contract. 


If the fraudulent contract should in any case be But contract 
void, then no repudiation of it is required; but this,” °” 


very rarely happens. 


(p) Abbot v. Sworder, 4 De G. & 5. 448; Longmate v. Ledyer, 2 Giff. 


157. 
he North v. Ansell, 2 P. Wms. 619. 
(r) Spackman v. Evans, L. R. 3 H. L171; Oakes v. Turquand, L.. R. 
2 H. L. 325; and see Jn re Cape Breton Co., 26 Ch. Div. 2213 on 
npp. 29 Ch. Div. 795; and 8. C., sub nomine Cavendish-Bentinck v. 
enn, 12 App. Ca. 652; and Ladyiell Company's Cus, 35 Ch. Div. 400, 
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Occasionally, contracts for shares, although fraudu- 
lent, are not avoidable even; thus, if A. by fraud 
induces B. to buy A.’s shares, and the company is not 
implicated in A.’s fraud, then of course the contract 
will hold good as between B. and the company, and 
B.’s remedy (if any) is against A. only, and is for a re- 
transfer of the shares and an indemnity (s); and the rule 
is the same, even if A. be a director of the company. 


There are some frauds in relation to companies 
which are frauds by force of statute merely. Thus, 
under the 164th section of the Companies Act, 1862, 
any conveyance, mortgage, &c., which in the case of an 
individual trader would be a fraudulent preference on 
his bankruptcy under the 92d section of the Bank- 
ruptcy Act, 1869 (now sect. 48 of the Bankruptcy 
Act, 1883), is a frandulent preference also on the 
winding up of a company, and may be sct aside accord- 
ingly, but of course only for the benefit of the general 
body of creditors, and not for the benefit of any one 
individual creditor (¢). Aud under the 38th section of 
tho Companies Act, 1867, the non-disclosuro of con- 
tracts between the promoters of a projected company 
and the persons contracting with them, if the contracts 
are of a kind to influence the prospective shareholders, 
renders the prospectus fraudulent (7), the promoters 
when at least they are the sole source of information, 
or are otherwise bound to disclose, being in a sort 
of fiduciary relation towards such shareholders, and 
liable for concealment as well as for misrepresenta- 
tion (vr). And generally, making payments out of 
capital, which ought to be paid (if paid at all) out of 


ROR i eer peinnins mere mae _ —_ oe oe ae nite een once, 


Kerr on Fraud, 273. 
(2) Willmote v. London Celluloid Co., 31 Ch. Div. 425 5 34 Ch. Div. 


147. 
(u) New Sombrero Phosphate Co. v. Erlanger, 6 Ch. Div. 733 3 App. 
Ca. 1218; and disting. Ladywell Mining Co's. Case, 34 Ch. Div. 398. 
(v) Buckley on Companies Acts, 3d edition, p. 455; Arkwright v. 


ar 17 Ch, Div. 301; Lidney & Wigpool Co. v. Bird, 33 Cl. 
iv. 85. 
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profits only, is a fraud by the directors and other 

officials of the company, for which they are answerable 

to the shareholders (2). 


TI. Cases of fraud arising chiefly from the peculiar 11. Cases of 
condition of the injured parties. aie 
condition of 
The general theory of the law in regard to acts done ae 
and contracts made by parties affecting their rights * 
and interests, is that in all such cases there must be #*ry to every 
: 5 ugreement, 
a free and full consent to bind the parties. Consett 
is an act of reason, accompanied with deliberation, the 
mind weighing, as in a balance, the good and evil on 
each side. And therefore, it has been well remarked 
that every trne consent supposes three things: first, 
a physical power; secondly, a moral power; and thirdly, 
a serious and free use of them (7). 


Gifts and legacies are often bestowed upon per- 
sons upon condition that they shall not marry without 
the consent of parents, guardians, or other confidential ae 
persons. In such cases, the doctrine is now firmly consent. 
established that courts of equity will not suffer the 
manifest object of the condition to be defeated bv 
the fraud, or by the dishonest, corrupt, or unreasonable 
refusal, of the party whose consent is required to the 
marriage (2). 


1. Hence it is that the contracts and other acts of 1. Persons 
: : - non compoter 
persons non compotcs menfis (not so found by inqui- 
sition, and & fortiori if so found), wherever, from the | 
nature of the transaction, there is not entire good faith, void. 
or the contract or other act is not seen to be just in 
itself, or for the benefit of those persons, will be set 


(xz) The Oxford Benefit Building Society, 35 Ci. Div. 502% Leeds 
Estate Co. v. Shepherd, 36 Ch. Div. 787; In re Faure hlectric Co., W. 
N. 1888, p. 216. 

(y) See Allcard v. Skinner, 36 Ch. Div. 145. 

(z) Dashwood v. Bulkeley, 10 Ves. 245; Clarke v. Parker, 19 Ves. 18, 
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aside in a court of equity. But where a contract is 
entered into with good faith, and is for the benefit of 
such persons, such as for necessaries, courts of equity, 
as well as of Jaw, will uphold the transaction; also, 
if a purchase is made in good faith, without any know- 
ledge of the incapacity, aud nu advantage has been 
taken of the party, courts of equity will not interfere 
to set aside the contract, if injustice will thereby be 
done to the other side, and the parties cannot be placed 
in statu quo, or in the state in which they were before 
the purchase (a). 


2. But to set aside any act or contract on account 
of drunkenness, it is not sufficient that the party is 
under undue excitement or lethargy from liquor. The 
excitement or lethargy must rise to that degree in 
which the party is utterly deprived for the time of the 
use of his reason and understanding; for in such a 
case, there can in no just sense be said to be a serious 
and deliberate, consent on his part. If there be not 
that degree of excitement or of lethargy, then courts 
of equity will not interfere at all, at least upon the 
mere ground of drunkenness; but of course there may 
have been some contrivance or management to draw the 
party into drink, or some unfair advantage taken of his 
intoxication, and in that case the court might relieve. 
In general, courts of equity, as a matter of public 
policy, do not incline, on the one hand, to lend their 
assistance to a person who has obtained a deed or agree- 
ment from another in a state of intoxication; and on 
the other hand, they are equally unwilling to assist the 
intoxicated party (unless he was wholly incapacitated 
as aforesaid) to get rid of his agreement or deed merely 
on the ground of his intoxication at the time; but 
they leave the parties to their ordinary remedies at 


ee eee maT taney a 





(a) Manby v. Bewicke, 3 K. & J. 342; aud see Molton v. Camrouz, 2 
Exch. 487; on App. 4 Exch. 17. 
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Jaw, unless there has been some contrivance or some 
imposition practised 


3. Closely allied to the foregoing are cases where a 3. Imbecile 
person, although not positively non compos or insane, wher es 
is yet of such great weakness of mind as to be unable 
to guard himself against imposition, or to resist im- 
portunity or undue influence. In such cases, if the 
circumstances justify the conclusion that the party has 
been imposed on or circumvented, the transaction will 
be held void in equity ; and the burden of proof is on 
the other party, to show that no unfair advantage was 
taken of his weakness, and that a fair price was given 
to him (c) And the like rules are applicable as Undue in- 

j fluence,—on 
regards wills obtained by the exercise of unduo in- weak 
fluence over the testator or testatrix; for wills are in ‘estore. 
this respect upon the like footing with contracts, being 
an alienation of the property of the deceased, and 
usually to persons other than those who would (in the 
absence of such alienation) be entitled at law to the 
property. But in order to establish undue influence 
sufficient to invalidate a will, it must be shown that 
the volition of the testator was repressed, so as that 
he did what he did not desire to do; and the mere 
fact that in making his will, the testator was influenced 
by, ¢.g., immoral (d) or religious (e) considerations, does 
not amount to such undue influence, so long as the 
dispositions contained in the will express the wishes 
of the testator. 

4. Cases of an analogous nature may be easily put, 4 Peront of 
where the party is subjected for the time to undue mn deratend ing 
influence, although in other respects and at other times influence. 
he is of competent understanding; as where he does 


(b) Clarkson v. Nitson, 4 Gr. 244. 

(ec) Lonqmate v. Ledger, 2 Giff. 164. 

(d) Wengrove v. Wingrove, 11 P. D. 81. 
(ec) Alicard v. Skinner, 36 Ch. Div. 145. 
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an act or makes a contract when he is under duress, 
or under the influence of extreme terror, or of threats, 
or of apprehensions short of duress. For in cases of 
this sort he has no free will, but stands in vinculis. 
And the constant rule in equity is, that where a party 
is not a free agent, and is not equal to protecting him- 
self, the court will protect him (/). Circumstances 
also of extreme necessity and distress of the party, 
although not accompanied by any direct restraint or 
duress, may in like manner justify the court in setting 
aside a contract by him, on account of some oppres- 
sion, or fraudulent advantago, or imposition attendant 


upon it (9). 


5. The acts and contracts of infants (not being for 
necessaries) are not, as a general rule, binding upon 
them, because the presumption of law is that they 
have not sufficient reason or discernment. of under- 
standing to bind themselves. There are indeed certain 
cases in whicly infants are permitted by law to bind 
themselves by their acts and contracts; for not to 
mention contracts for necessaries suitable to their 
degree and quality, which are, of course, binding upon 
them when they are not otherwise supplied with 
necessaries (1), they are also bound by a contract of 
hiring and service for wages, or by some act which 
the law requires them to do. But generally infants 
are favoured by the law, as well as by equity, in all 
things which are for their benefit, and are saved from 
being prejudiced by anything which is to their dis- 
advantage. But this rule is designed as a shield for 
their own protection, and not as a means to perpetrate 


(J) Evans v. Llewellyn, 1 Cox, 340; Hawes v. Wyatt, 3 Bro. C. C. 
1553; Af‘Cann v. Dempsey, 6 Gr. 192. 

(7) St. 239; Gould v. Okeden. 4 Bro. P. C. 198; Farmer v. Farmer, 
1 H. L. Cas. 724; Boyse v. Lussborough, 6 H. L. Cas. 2, 49; James v. 
Kerr, 40 Ch, Div. 449. 

(A) Johnstone v. Marks, 19 Q. B.D. 509, following Barnes v. Toye, 
13 Q. B. D. 410, and disapproving Ryder v, Wombwell, L. R. 3 Exch. ga. 
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a fraud or injustice on others; at least not where 

courts of equity have authority to reach it in cases 

of meditated fraud (7). Also, an infant may make a Gifts by in- 
valid gift of his property when he is fully capable of iad ? 
managing his own affuirs, and there is no influence 

brought to bear upon him in making the gift (2); 

secus, Where there is undue influence (0). 


There used to be an important difference between Distinction 

the acts and contracts of infants on the one hand, and ehiriia and 
those of lunatics, idiots, &c., on the other. The act or capsule lili 
contract of a lunatic or idiot is ab initio void, and can contracts, 
never be validated in any mode: But in regard to the 
acts and contracts of infants, some are wholly void, 
others used to be merely voidable. Where they are 
utterly void, they are from the beginning mere nullitics, 
and incapable of operation. But where they were 
voidable, it used to be in the election of the infant to 
avoid or to confirm them when ho arrived at full age, 
his confirmation being in writing. In general, whero 
a contract (not being his own personal contract) may 
be for the benefit of an infant, he may elect either to 
confirm or to avoid it, as well at law as in equity. 
Where such a contract can never be for his benefit, 
it is utterly void; and under the Infants Itclief Act, 
1874 (m), money-lending and money-raising con- 
tracts, and all other personal contracts of the infant 
(not being for necessaries) are made utterly void, and 
not confirmable by the infant upon his attaining his 
full age. 


6. In regard to femes covert, the case used to be still 6. Femes conert 


stronger; for, generally speaking, at law they had no general 


(1) Lempiiere v. Lange, 12 Ch. Div. 675. 

(k) Taylor v. Johnston, 19 Ch. Div. 603. 

(1) Hoblyn v. Hoblyn, 41 Ch. D v. 200. 

(m) 37 & 38 Vict. c. 62. See Coxhead v, Mullis, 3 C. P. Div. 439, 
distinguished in Northcote v. Doughty, 4 C. P. Div. 385. 
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a ena capacity to do any acts or to enter into any contracts, 
at law, bu 


may dosoas @nd such acts and contracts were treated as mere 

other yd nullities. Courts of equity, however, broke in upon 

sanity, end as this doctrine, and in many respects treated the wife 

tory separate a8 capable of disposing of her own separate property, 

wigpee dane and of doing other acts, as if she were a feme sole. In 

in equity. cases of this latter sort, the same principles used to 
apply to the acts and contracts of a married woman 
as would apply to her as a feme sole, unless the cir- 
cumstances gave rise to a presumption of fraud, im- 
position, unconscionable advantage, or undue influence. 
And now, under the Married Woman’s Property Act, 
1870, and the Married Woman’s Property Act, 1882, 
a married woman may maintain an action in her own 
name for the recovery, and has the same remedies, 
civil as well as criminal, for the protection of property 
declared by the Act to be her separate property, as 
though she were a feme sole (n); and, so far as regards 
her separate property, she is made fully capable of 
entering into contracts of every kind (0); and even 
the restraint on anticipation will no longer shelter her 
separate estate from liability for a fraudulent breach 
of trust to which she has been a party (/)). 


(n) 33 & 34 Vict. c. 93,8. 113 and 45 & 46 Vict. ¢. 75, s. 12, 
(0) 45 & 46 Vict. c. 75, 8. 1. 
52 


\ 
(p) 51 & §2 Viet. o. 59, 8. 6. 
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CHAPTER IV. 


CONSTRUCTIVE FRAUD. 


By constructive frands are meant such acts or con- Constructive 
fraud, 


tracts as, although not originating in any actual design 
or contrivance to perpetrate a positive fraud or injury 
upon other persons, are yet, by their tendency to deceive 
or mislead other persons, or to violate private or public 
confidence, or to impair or injure public interests, 
deemed equally reprehensible with positive fraud, and 
therefore are prohibited by law, as being acts and con- 
tracts done malo animo. 


The cases under this head may be divided into Three classes 
of constructive 
frauds, 


three classes :— 


I. Cases of constructive frauds, so called because 
they are contrary to some general public policy or to 
the policy of the law. 


II. Constructive frauds, which arise from the abuse 
of some peculiar, confidential or fiduciary, relation be- 
tween the parties, 


III. Constructive frauds, which unconscientiously 
compromit, or injuriously affect, or operate substan- 
tially as frauds upon, the private rights, interests, 
duties, or intentions of the parties themselves, or of 


third persons. 


I. Cases of constructive frauds, so called because they 
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I. Construc- ar rary to some general public poli r to some 
tive frauds as © contrary & p blic poucy, 0 0 


contrary to fixed artificial policy of the law. 


policy of the 

aw. 

1.) Marriage = Marriage brokage contracts, by which a person 

brokage con- : : 

tracts, engages to give another some reward or remuneration 

if he will negotiate a marriage for him, are utterly 

void («#) and incapable of confirmation (J); and money 
paid pursuant to such contracts may be recovered back: 
in equity (c). 

a.) Reward On the same principle, every contract by which a 


to parent or P j : 

guirdianto parent or guardian obtains any remuneration for pro- 
consent to . . : 7 , 
marriage of ‘™0ting or consenting to the marriage of his child or 


child. ward is void (cf). 


3) Searct == ‘The same principle pervades that class of cases 

fraud of mar- Where persons, upon a treaty of marriage, by any con- 

mee cealment or inisrepresentation, mislead other parties 
or do acts which are by other secret) agreements re- 
duced to mere forms, or become inoperative. Thus, 
where a man, on the treaty for the marriage of his 
sister, let her have money privately, in order that her 
portion might appear as large as was insisted on by 
the intended husband, and she gave a bond to her 
brother for the repayinent of it, the bond was decreed 
to be delivered up (¢). 


(4.) Rewari The samo rules are applied to cases where bonds 
ven for : : 
OC rsicins are given, or other agreements made, as a reward for 


avother person ,,.° ‘ ‘ re , 

in making @ using influence and power A er another person to 
induce him to make a will in favour of the obligor, 
and for his benefit; for all such contracts tend to 


(a) Hall y. Potter, Show. P. C. 76. 

(b) Cole v. Gibson, 1 Vex. Sr. $03; Roberts v. Roberts, 3 P. Wms. 74. 

(c) Smith v. Brunning, 2 Vern, 392. 

(d) Kent v, Allen, 2 Vern. 588. 

{e) Gale v. Lindo, 1 Vern. 475; Palmer v. Neave, 11 Ves. 165; Red- 
man v. Redman, 1 Vern. 348; Neville v. Wilkinson, 1 Bro. C. C. 543 ; 
dn ve Great Berlin Co., 26 Ch. Div. 616, 
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deceive and injure others, and encourage artifices and 
improper attempts to control the exercise of their free 


judgment (/). 


Contracts in general restraint of marriage are void, (s.) Contracts 
as being against public policy and the due economy and ental 
morality of domestic life; and so, if a condition is ae 
not in restraint of marriage generally, but still the 
prohibition is of so rigid a nature, or so tied up to 
peculiar circumstances, that the party upon whom it 
is to operate is unreasonably restrained in the choice 
of marriage, it will fall under the like consideration. 

Thus, where a legacy was given to a daughter, on 
condition that she should not marry a man who was 
not seised of an estate in fee-siinple of the clear yearly 
value of £500, it was held to be a void condition, as 


leading to a probable prohibition of marriage (9). 


vontracts in general restraint of trade are also void, (6) idle 
n genera 


° s e 1 
as tending to promote monopolies, and to discourage restraint of 


industry, enterprise, and just competition. But the fide void, 


Same reasoning does not apply to a limited restraint a eet 
of trade, ¢.g., not to carry on trade at a particular place 

or with particular persons, or for a limited reasonable 

time; and a person may lawfully sell o secret in his 

trade or business, and restrain himself from using that 

secret (4). The court will also (where it can) sever, at 

least in a severable contract, what is reasonable from 

what is unreasonable in the restraint (1). 


In like manner, agreements which are founded upon (7.) Agree- 
ments founded 


violations of public trust or confidence, or of the rules on violation 


adopted by courts in furtherance of the administration ae 


(f) Debenham v. Or, 1 Ves, 276. 
(y) Keily v. Monck, 3 Ridg. P. C. 205; Scott v. Tyler, 2 1. C. 115. 
(k) St. 292; Bryson v. Whitehead, 1 Sim. & Stu. 74; Benwell v, 
Inns, 24 Beav. 307 ; Harms v. Parson, 32 Beav. 328. ; 
(i) Baker v. Hedgecock, 39 Ch. Div. 520, and cases there cited, 
2N 


As buyin 
and wing, 


(8.) Frauds in 
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transfer uf 
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trustee and 
Coatui que 
trust, 
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of public justice, are held void. Thus, contracts for 
the buying, selling, or procuring of public offices (4), 
agreements founded on the suppression of criminal 
prosecutions (/), contracts which have a tendency to 
encourage champerty (m), and generally all agreements 
founded upon corrupt considerations or moral turpi- 
tude, whether they stand prohibited by statute or not, 
are treated as frauds upon public policy or public law. 
And of course any agreements which tend to “ affect 
the administration of justice,” besides being fraudulent, 
are also illegal (x). 


By the Companies Act, 1862, 8. 22, shares in joint- 
stock companies are made freely transferable, the mode 
of transfer being that prescribed by the regulations of 
the company. But a transfer that is subject to some 
reservation in favour of the transferor is no transfer, so 
as to get rid of the liability for calls; such a pretended 
transfer is, in fact, fraudulent (0). Also, when the 
directors have (as they usually have) a right of reject- 
ing proposed transferees, any concealment or mis- 
representation materially affecting the worth of the 
proposed transferee would be an actual fraud, and not 
constructive merely, and would render the transfer 
invalid (z.¢., voidable) even although accepted (); but 
it is otherwise when the directors have no power of 
rejection (¢). 


And again, as between trustees and cestui gue trus- 
tent, the trustee whose name is on the register is liable, 


; (&) Chesterfield v. Janseen, 1 Atk. 352; Hartwell v. Hartwell, 4 Ves. 
+e 


(1) Johngon v. Ogilby, 3 P. Wms. 277. 

(m) Powell v. Knowler, 2 Atk. 224; Reynell v. Sprye, 1 De G. M. & G. 
660; and distinguish Kennedy v. Lyell, 15 Q. B. D. 491. 

(n) Lound v. Grimwade, 39 Ch. Div. 605, and the cases there cited. 

(0) De Pass's Case, 4 De Gex. & Jo. 544; Hyam's Case, 1 De F. & 


J. 75. 
(p) Ex parte Kintree, L. R. 5 Ch. App. 95. 
! Raitars Case, 39 L. J. Cle. 391. are 
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and not the cestut que trust, but the trustee (where the 
investment is proper) has the usual right of indem- 
nity (7); but where the shares are placed in the name 
of the trustee only colourably, and for the purpose of 
merely evading the legal liability, the cestui que trust 
would be liable (s). 


In general, where parties are concerned in illegal Neither party 
agreements, whether they are mala prohibita or mala tose Nou 
in se, courts of equity, following tho rule of law as to Sided. asa 

uns ‘ : : : general rule, 
participators in a common fraud, will not interpose to 
grant any relief, acting upon the well-known maxim, 
In pari delicto, potior est conditio possidentis (t). But Except where 
a ; : agreement is 
in cases where the agreement is repudiated on account contrary to 
of its being against public policy, the circumstance PUblic policy. 
that the relief is asked by a party who is particeps 
Jraudis, is not in equity material. The reason is, that 
the public interest requires that relief should be given, 
and it is given to the public through the party (u), and 
not to the party, excepting as an indirect consequence 


occasionally. 


II. Constructive frauds which arise from the abuse II. Construc. 
; ‘ ; ; ‘ tive frauds 
of some peculiar confidential or fiduciary relation be= arising from 


tween the parties. 


In this class of cases there is often to be found some The principle 
intermixture of deceit, imposition, over-reaching, un- 
conscionable advantage, or other mark of direct fraud. 

But the principle on which courts of equity act in 
regard thereto stands independent of any such ingre- 
dient, and upon a motive of general public policy. The 


(r) City of Glasgow Bank Cases, 4 App. Ca. 547-581. 
(s) Cox's Case, 4 De Gex. Ju. & Sm. §3; Castellan v. Hobson, L. R. 


10 Eq. 47. be 
(t)) Howson v. Hancock, 8 T. R. $75; Osborne v. Williams, 18 Ves, 


37%) St. John v. St. John, 11 Ves. §35; Roberts v. Roberts, 3 P. Wms, 
66; Smith v. Bromley, Dougl. R. 696; Rider v. Kidder, 10 Ves. 360. 
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general principle which governs in all cases of this 
sort is, that if confidence is reposed, and that confi- 
dence is abused, courts of equity will grant relief. 


Gy Gietcom In the first place, as to the relation of parent and 
ora rerari child, all contracts and conveyances whereby benefits 
i good sre secured by children to their parents, or to per- 
sons who stand in loco pareniis, are the objects of the 

court’s jealousy, and if they are not entered into with 

scrupulous good faith, and are not reasonable under 
the circumstances, they will be set aside, unless third 
parties have acquired an interest under them (v). And 

Gift by child where o child, shortly after attaining his or her 
seni” majority, makes over property to his or her father 
without consideration, or for an inadequate considera- 

tion, equity will require the father to show that the 

child was really a free agent, and had adequate and 

father | independent advice (x). And conversely in a recent 
ren inu™ Canadian case, a deed of gift, executed by a father 
infirm in mind and body in favour of one of his sons, 


was ordered to be given up and cancelled 


(2) Guardian In the next place, as to the relation of guardian 
pape em and ward. During the existence of guardianship, the 


with each : . : ° ; a 
other durtie relative situation of the parties imposes a general in 


the continu. ability to deal with each other. But courts of equity 
anee of the 


valation. proceed yet further in cases of this sort. They will 
ee not permit transactions between guardians and wards 


termination of to stand, even when they have occurred after the 
guardianship, 


viewed with minority has ceased, and the relation becomes thereby 
suspicion, = actually ended, if the intermediate period be short (2), 


(v) Wright v. Vanderplank, 2 K. & J. 1; 8 De G. M.& G. 133; 
Baker v. Bradley,7 De G. M. & G. 597; Kempson v. Ashbee, L. R. 
10 Ch. App. 15. 

(x) Sa v. Hing, § H. L. Cas, 627; Davies v. Davies, 4 Giff. 417; 
ee. v. Hodgson, 30 Beav. 19; Batnbrigge v. Browne, 18 Ch. Div. 
166. 

_ (y) Mason v. Seney, 11 Grant, S. C. Chane, 447. 

(2) Pierce v. Waring, 1 P. Wins, 121, 
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unless the circumstances demonstrate the fullest delibe- 
ration on the part of the ward, and the most abundant 
good faith on the part of the guardian (a). 


Where, however, the influence as well as the legal Gift upheld 
authority of the guardian over the ward have completely aca 
ceased, and the ward has been put in possession of his = 
property after a full and fair settlement of accounts, 
equity will not interfere to set aside a reasonable gift 


to the guardian 


The same principles are applied to persons standing (3.) _ 
in the situation of guasi guardians, or confidential potialaey 
advisers, as medical advisers (c), or ministers of re- yyit of 
ligion (d), and to every case where influence is religion. 
acquired and abused, where confidence is reposed and 
betrayed (ce). But it may be stated generally, that in 
all the foregoing cases, if the donor (after the confi- 
dential relation has ceased) intentionally elects to 
“abide by the gift,” that would be a sufficient confir- 
mation of the gift; and at all events, after such a 
confirmation, the legal personal representatives of the 


donor cannot after his death set it aside (/). 


In the next place, as to the relation between (4.) Solicitor 
solicitor and client. In Tomson v. Judye (g), A., who piece 
was proved to have entertained feelings of peculiar 
personal regard for B., his solicitor, conveyed to him 
certain real estate by a deed purporting to be a 
purchase-deed ; the consideration was expressed to be 


(a) Hatch v. Hatch, 9 Ves. 297; Wright v. Vanderplank, 2 K. & J. 
1; 8 De G. M. & G. 133. 

(b) Hylton v. Hylton, 2 Ves. Sr. 549; Latch v. Hatch, 9 Ves. 297. 

(c) Dent v. Bennett, 4 My. & Cr. 269. 

(d) Nottidge v. Prince, 2 Giff. 246. 

(e) Smith v. Kay, 7 H. L. Cas. 751; Lyonv. Home, L. R. 6 Eq. 655. 

(f) Mitchell v. Homfray, 8 Q. B. D. 537; and see Tyars v. Alsop, 
W. N., 1888, p. 190. 

(g) 3 Drew. 306. See also Morgan v. Minett, 6 Ch. Div. 638; 
Clarke v. Girdwood, 7 Ch. Div. 9; and Luddy's Trustee v. Peard, 33 
Ch. Div. 500. 


566 


from 
client to aoli- 
eitar nanding 


that relation 
cannot stand. 


, if 


€ 


fect bona fides, “€ 
is good. 


THE CONCURRENT JURISDICTION. 


100, the value of the real estate being upwards of 

1200. B. produced evidence to show that no money 
passed; that the transaction was never intended to 
be a purchase, but a gift for his services and from 
affection. It was held that the rule is absolute, that 
a solicitor cannot sustain a Girt from his client made 
pending the relation of solicitor and client, and the 
deed was set aside. Kindersley, V.C., said: ‘“ Now 
as to the cases of PURCHASES by solicitors from their 
“clients, there is no rule of this court to the effect 
“that a solicitor cannot make such'a purchase. A 
“solicitor can purchase his client’s property even while 
“the relation subsists; but the rule of the court is 
“that such purchases are to be viewed with great 
“jealousy, and the onus lies on the solicitor to show 
“that the transaction was perfectly fair, that the client 
“knew what he was doing, and in particular that a 
“fair price was given, and of course that no kind of 
“ advantage was taken by the solicitor. If the solicitor 
“shows that the transaction was fair and clear, there 
“is no difference between a purchase by him and a 
“stranger. Is the rule with regard to GiFTs precisely 
“the same, or is it more stringent? Less stringent it 
“cannot be. There is this obvious distinction between 
“a gift and a purchase. In the case of a purchase, 
“the parties are at arm’s length, and each party 
“requires from the other the full value of that which 
“he gives in return. In the case of a gift, the matter 
“is totally different, and it appears to me that there 
“is a far stricter rule established in this court with 
“regard to gifts than with regard to purchases; and 
“that the rule of this court makes such transactions, 
“that is, of a gift from a client to his solicitor, 
“absolutely void” (i). 





(A) Holman v. Loynes, 18 Jur. 843; Welles v. Middleton, 1 Cox. 112; 
Hatch v. Hatch, 9 Ves. 292; Spencer v. Topham, 22 Beav. 5733 Gresley 
v. Moualey, 4 De G. & Jo. 78 ; Lewis v. Hulman, 3 H. L. Cas, 630. 
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It is an established rule, therefore, that a solicitor Solicitor mast 
shal] not in any way whatever, in respect of any trans- advantage” 
actions in the relations between him and his client, then his fair . 
make any gain to himself at the expense of his- client, remuneration, 
beyond the amount of his just and fair professional 


remuneration (7). 


An agreement between a solicitor and his client, that Agreement to 
& gross sum shall be paid for costs for business already 
done, is valid, provided the agreement be in writing (ck). 
But in this case it behoves the solicitor to use great 
caution, and to preserve sufficient evidence that it was 
a fair transaction, and that his client was not under 
the influence of the pressure arising froin the relation 
of solicitor and client (/),—a pressure characterised 
by Lord Thurlow (2) as “the crushing influence of 
“the power of an attorney who has the affairs of a 
“man in his hand.” An agreement by a solicitor to 
receive a fixed sum for costs for future business was And for future 
formerly invalid, and would have been set aside even Mere aoe 
after payment under the agreement (n); but under ar ie 
33 & 34 Vict. c. 28, s. 4 (as regards contentious ¢. 44. 
business), and also under 44 & 45 Vict. c. 44,8. 8 
(as regards non-contentious business), & solicitor may 
now contract with his clicnt as to bis remuneration for 
future services, but every such contract is subject to 
taxation as a bill of costs, and may (if improper) be 
set aside (0). 


In the next place, with regard to the relation of (5.) Trustee 

° ° ° and cestus 
trustee and cestui que trust, it may be laid down as @ que 
general rule, that a trustee is bound not to do any-/ 


self in  posl- 





(t) Tyrrell v. Bank of London, 10 H. L. Cas. 26; O'Brien v. Lewis, 
4 Giff. 221; M‘Cann v. Dempsey, 1 Gr. 192; Tyars v. Alsop, supra. 

(k) In re Russell, 30 Ch. Div. 114. 

(1) Morgan v. Higgins, t Giff. 277. 

(m) Welles v. Middleton, 1 Cox. 125, 

(n) In re Newman, 30 Beav, 196, ; 

(0) Re Attorneys Act, 1870, 1 Ch. Div. 573; and disting, Ward v. 
Eyre, 15 Ch. Div. 130. 
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thing which can place him in a position inconsistent 
with the interests of the trust, or which has a tendency 
to interfere with his duty in discharging it. It is a 
consequence of this rule that a purchase by a trustee 
from his cestui que trust, even although he may have 
given an adequate price and gained no advantage, shall 
be set aside at the option of the cestur que trust; and, 
as observed by Lord Eldon (p), “It is founded upon 
“this, that though you may see in a particular case that 
“the trustee has not made advantage, it is utterly im- 
‘‘ nossible to examine, upon satisfactory evidence in the 
“ power of the court (by which I mean in the power of 
“the parties), in ninety-nine cases out of a hundred, 
“whether he has made advantage or not. Suppose a 
“trustee holds an estate, and by the knowledge acquired 
“in that character discovers a valuable coal-mine under 
it, and, locking that up in his own breast, enters into 
“a contract to buy it with the cestui que trust ; if he 
‘chooses to deny it, how can the court try that against 
“that denial? The probability is, that a trustee who 
‘has once conceived such a purpose will never dis- 
‘close it, and the cestut gue trust will be effectually 
“defrauded ” (9). 


It has been decided, however, that “‘a trustee may 
“buy from the cestai que trust, provided there is a clear 
“and distinct contract, ascertained to be such after a 
“jealous and scrupulous examination of all the circum- 
“stances, that-the cestut que trust intended the trustee 
‘should buy, and there is no fraud, no concealment, no 
“ advantage taken by the trustee of information acquired 
‘by him in the character of trustee” (7). And, in fact,.- 
the rule as expressed by Lord Eldon in the words 
quoted above, would at the present day hold good (if 


(p) Ex parte Lacey, 6 Ves. 627. 

(9) Hamilton v. Wright, 9 C. & F. 111, 123-125; Ingle v. Richards, 
28 Beav. 361:; Randall v. Errington, 10 Ves. 423 ; Campbell v. Walker, 
5 Vea. 681; 13 Ves. 6or. 

(r) Coles v. Z'recothick, 9 Ves. 234; Denton v. Donnor, 23 Beay. 285. 
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at all) in the case only of a trustee fur sale purchas- 
ing from his cesiut que trust without the leave of the 
court to bid. 


But although it is a general rule that a trustee can- Trustee __ 
‘ ; ‘ purchase from 
not except in exceptional cases purchase from himself, cestui que 


as it has been said, there is no objection to his pur- Here 
chasing from his cestut gue tonst, who is svt juris, and has discharged 
who has discharged him from the obligation which 
attached upon him as a trustee; but even such a trans- 

action will be watched by the court “with infinite 


“jealousy ” (s). 


A trusteo is never permitted to partake of tho Gift to trustee 
; : : ‘ treated on 
bounty of his cestui que trust, except under circum- game prin- 


stances which would make the samo valid, if it wero fir 

a case of guardianship. The relation must have jin dian and ward. 
fact ceased, and it must be proved that the influence 

arising from that relation has also ceased. 


In the next place, as to the relation of principal and (6.) Principal 
agent, the same principles are generally applicable.“ “*"™* 
Agents are not permitted to become secret vendors or 
purchasers of property which they are authorised to 
buy or sell for their principals (¢), or indeed to deai Entire good 


: ° . eo os . aith and com: 
validly with their principals in any case except where plete 
there is the most entire good faith, and full disclosure g 
all facts and circumstances, and an absence of all undue SH aaa 
influence, advantage, or imposition (w). And if an agent. 
agent employed to make a purchase purchase for him- Asent cannot 
‘i makeany ° 


self, he will be held a trustee for his principal (v). secret profit 
Nor will an agent employed to purchaso be permitted, fiecy. 


(s) Ex parte Lacey, 6 Ves. 626; Fox v. Mackreth, 1 L. ©. 123. 

(t) Lowther v. Lowther, 13 Ves. 103; Charter v. Trevelyan, 11 C. & 
F. 714; Walsham v. Stainton, 1 De G. J. & 8. 678. 

(uw) St. 315; Dally v. Wonham, 33 Beav. 154; De Bussche v. Alt, 8 

. Div. 286. 

(v) Lees v. Nuttall, 1 Russ. & My. 53; Tylor v. Salmon, 4 My. & Cr. 
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unless by the plain and express consent of his prin- 
cipal, to make any profit out of the transaction (7). 


And the principles which apply to trustees, agents, 


. and others, apply with almost equal force to other 


persons standing in confidential or fiduciary situa- 
tions, as to counsel, agents, assignees and solicitors of a 
bankrupt’s estate, auctioneers (y), and creditors who 
have been consulted as to the sale, and also to physi- 
cians (z), and others being shown to have occupied 
such situations. 


Entire good faith is required between debtor and 
creditor and sureties. And if a creditor does any act 
affecting the surety, or if he omits to do any act 
which he is required to do by the surety, and is bound 
to do, and that act or omission proves injurious to the 
surety; or if the creditor enters into any stipulations 
with the debtor unknown to the surety, and incon- 
sistent with the terms of the original contract, the 
surety may set up such act, omission, or contract as 
a defence in any suit brought against him at law or 
in equity by the creditor (a). 


III. Constructive frauds which unconscientiously 
compromit or injuriously affect or operate substantially 
as frauds upon the private rights, interests, or duties 
of the parties themselves, or of third persons. 


To this class may be referred many of those cases. 


(x) Hast India Co. v. Henchman, 1 Ves. Jr. 289; Bentley v. Craven, 
18 Beav. 75; Tyrrell v. Bank of London, 10 H. L. Cas. 26; Beck v. 
Kantorowicc, 3 K. & J. 230; The Imperial Mercantile Credit Associa- 
dl v. Coleman, L. R. 6 H. L. 189; Boston D:ep Sea v. Ansell, 39 Ch. 

iv. 339. 

(y) Crowther v. Elqood, 34 Ch. Div. 698. 

(z) Pi v. Quilter, 2 De G. & Jo. 327; Carter v. Palmer, 8 C. & 
Fin. 657; Sa parte Holyman, 8 Jur. 156; Kerr v. Bain, 11 Gr. 423; 
M'Pherson v. Watt, 3 App. Ca. 254; Mitchell v. Homfray, 8 Q. B. D. 


87. 
; (a) Sm. Man. 84. 
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arising under the Statute of Frauds, which requires (:.) If contract 
certain contracts to be in writing to give them validity. wring 
In the construction of that statute, a general principle se eae 


has been adopted, that as the statute is designed as a enact eet ay 
protection against fraud, it shall never be allowed to racioe 
be set up as a protection and support of fraud. Hence, °°!™* 

in a variety of cases, where, from fraud, a contract 

of this sort has not been reduced into writing, but 

has been suffered to rest in confidence or in parol 
communications between the parties, courts of equity 

will enforce it against the party guilty of a breach of 
confidence, who attempts to shelter himself behind the 


provisions of the statute (0). 


Common sailors being reputed so extremely gene- ia) Common 
rous, improvident, and credulous, and therefore liable to tracta by, 
be imposed upon, equity views their contracts respect- 
ing wages and prize-money with great jealousy; and 
generally grants them relief whenever any inequality 
appears in the bargain, or an undue advantage has been 
taken (c), and this quite apart from the provisions in 
their favour contained in the Merchant Shipping Acts. 


Bargains with heirs, reversioners, and expectants, ia) Baraaine 
during the life of their parents or ancestors, will be expectants. 
relieved against, unless the purchaser can show that a 
fair price was paid; for fraud in this class of cases is 
usually, though not always, presumed from inadequacy 
of price (d). And this rule is founded on good sense. 

The very fact of the éxpectant coming into the market 
to sell his expectancy shows that he is not in a posi- 
tion to make his own terms, and that he is more or 
Jess in the power of the purchaser. In all such cases,” 


- (b) Montacute v. Maxwell, 1 P. Wms, 619; Alt.-Gen. v. Sitwell, 1 
You. & Coll, Exch. Ca. 583; Hussy v. Horne Payne, 4 App. Ca. 311. 
(c) Dow v. Wheldon, 2 Ves. Sr. 516. : 
(d) Peacock v. Evans, 16 Ves. 512; Hinckaman v. Smith, 3 Russ, 
433: Aylesford v. Morris, L. B.8 Ch. App. 484; In re Slater's Trusts, 
11 Ch. Div, 227; Fry v. Lane, Whittet v. Bush, 40 Ch. Div. 312. 
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therefore, actual distress need not be proved; a court 
of equity presumes that there is distress, and that is 
equivalent to saying that the party has not that full 
power of deliberate consent which is essential to a 
valid contract. The onus, therefore, lies upon the per- 
son dealing with the reversioner or expectant to show 
that the transaction is reasonable and bond fide. And 
this rule, according to which a court of equity grants 
relief from unconscionable bargains entered into with 
expectant heirs and reversioners for the loan of money, 
applies also generally to cases of money being lent 
on unconscionable terms (not fully understood by the 
borrower, and known by the lender not to be fully 
understood by the borrower), e.g., to a young man, 
being a minor at the time of his first, transaction with 
the lender, and being the son of a father possessing 
large property, the son having no property of his own, 
and no expectation of any, except such general expec- 
tation as is founded on his own and his father’s posi- 
tion in life, when the money is lent without any 
thought on the lender’s part of being repaid by the 
borrower, but simply or mainly on the credit of such 
general expectations, and in the hope of obtaining the 
money from the father to avoid the son’s exposure (c). 


The jurisdiction of courts of equity in these cases 
is not affected by the 31 & 32 Vict. c. 4, commonly 
called Lord Selborne’s Act, which enacts that no pur- 
chase made bond fide of a reversionary interest shall be 
set aside MERELY on the ground of under value (f). 


It would seem that the fact that the father or other 


“person standing 72 loco parentis was aware of or took 


part in the transaction does not necessarily make that 
valid which would otherwise be void. It will at the 


mete ee ey arn cae ee empl es oe 








tetra We, aie ete RTH COR VE ee et i em me NeW, 


(e) Nevill v. Snelling, 15 Ch. Div. 679. 
(f) Miller v. Cook, L. R. 10 Eq. 641; Tyler v. Yates, L. R. 11 Eq. 
265; L. R. 6 Ch. App. 665. 
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most raise only a presumption in favour of the bond fides 
of the parties. If, therefore, a father, being unable to 
supply his son’s necessities, assists and protects him 
in raising money from strangers, the son, in such a 
case, having presumably in his father’s advice the 
best security for obtaining the fair market value of 
what he sells, the court may perhaps infer that a bar- 
gain made under such circumstances was fair and for 
full value (9). 


It is upon similar principles that post obit bonds, (4-) Post obite. 
and other securities of a like nature, are set aside 
when made by heirs and expectants. <A post obit 
bond is an agreement, on the receipt of ready money 
by the obligor, to pay a sum exceeding the sum so 
received, and the ordinary interest thereof, on the death 
of the person under whom he, the obligor, expects to 
become entitled to some property. If in other respects 
these contracts are perfectly fair, courts of equity will 
permit them to have effect as securities for the sum 
(with interest thereon) to which ea aquo et bono the 
lender is entitled; for he who seeks equity must do 
equity. 


Where tradesmen and others have sold goods to (5.) ‘Tradesmen 
selling goods 
young and expectant heirs at extravagant prices, at extravagant 
and under circumstances demonstrating imposition or Prices. 
undue advantage, or an intention to counive at secret 
extravagance, courts of equity have reduced the secu- 
rities, and cut down the claims to their reasonable and 


just amount. 


In all those cases where after the pressure of neces-*The party in- 
jured may 
sity has been removed, the party (not being an infant) acquiesce after 
freely and deliberately, and upon full information, con- > a 
erent ee a Le Ae eee eae 
(9) King v. Hamlett, 2 My. & K. 456; Talbot v. Staniforth, 1 J. & H. 
502; King v. Savery, 1 Sm. & G. 271; 5 H. L. Cus, 627. 
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firms the precedent contract or other transaction, courts 
of equity will generally hold him bound thereby ; for if 
a man is fully informed and acts with his eyes open, 
he may by a new agreement bar himself of relief (7). 


Another class of constructive frauds consists of those 
casey where a man designedly or knowingly produces 
a false impression on another, who is thereby drawn 
into‘some act or contract injurious to his own rights 
or interests, There can be no real difference in effect 
between an express representation and one that is 
naturally or necessarily implied from the circumstances 
or from the party’s conduct. The wholesome maxim 
of the law is, that the party who enables another to 
commit a fraud is answerable for the consequences (1) ; 
and the maxim Fraus est celure fraudem, is, with pro- 
per limitations in its application, a maxim of general 
justice (7). ‘Thus, if a man having a title to an estate 
which is offered for sale, and knowing his title, stands 
by and encourages the sale, or does not forbid it, and 
thereby another person is induced to purchase the 
estate, the former so standing by will be bound by the 
sale (/). So, when the directors of a company (the 
company having no power to accept bills) accepted a 
bill and purported to do so on behalf of the company, 
they were held personally liable, as by their acceptance 
they represented that the company had authority to 
do so, and also to do so by them as the company’s 
directors (m). Similarly, where executors put it in 
the power of a broker to misapply securities, they will 


(h) See J Cartier v. Montreal District Bank, 13 App. Ca. 111. 

(t) Rice v. Rice, 2 Drew, 73. 

(k) Rodgers v. Rodgers, 13 Gr. 143. 

(t) Teasdale v. Teasdale, Sel. Ch. Cas. 59; Cawdor v. Lewis, 1 You. 
& Coll. Ex. Ca. 427; and see Willnwtt v. Barber, 15 Ch. Div. 96; Price 
v. Neault, 12 App. Ca. 110. 

(m) West London Commercial Bank v. Kitson, 12 Q. B. D. 157; and 
on app. 13 Q. B. D. 360. 
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in general be estopped thereby from disputing the 
broker’s authority (x). 


On the occasion of a loan upon the security of a lease, (6a.) 
which the borrower represented himself as entitled to _ 
have granted to him for ninety-nine years, the lender! 

. : Saas : of one's own 
required a written intimation from the alleged lessor title, are also 
of his intention to grant the lease. The lessor, anal 
being apprised of the requisition and its object, signed 
the required intimation. The loan was made upon 
the faith of it, and afterwards the lessor granted a 
lease, which was then mortgaged by the borrower to 
the lender. It turned ont that the lessor had, some 
time before, demised the same premises for the same 
term to the borrower, by whom the lease had since been 
assigned for value. It was held that the court had Even though 
hone ae ye ; there be no 
jurisdiction to direct repayment by the lessor to the fraud, but 
lender of the sum which he had advanced, with interest, only forget. 
although the lessor was not shown to have been guilty 
of any conscious active fraud, or to have done more 
than forgotten the previous lease when he made the 
misrepresentation and granted the second lease (0). 

In this case the borrower was, of course, guilty of an 
actual fraud, but the alternative and more direct remedy 


against him was probably worthless. 


Agreements whereby parties engage not to bid 7) _ 
against each other at a public auction, especially where auctions not to 
the same is directed or required by law, are held void, D4 sgin” 
for (however common) they are unconscientious, and 
have a tendency to cause the property to be sold at 
an undervalue. On the other hand, if bidders or Puffer at 
puffers are employed at an auction to enhance thee? ton. 
price and to deceive other bidders, and they are in fact 


misled, the sale will be held void as against public 


(n) See Williams v. Colonial Bank, 36 Ch. Div. 659 ; and consider 
Colonial Bank vy. Hepworth, 36 Ch. Div. 36. 
(0) Slim v. Croucher, 1 De G. F. & Ju. 518. 
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policy (pv). But now, by 30 & 31 Vict.c. 48, 5. 6, 
the vendor of real property, if he reserves to himself 
the right in the particulars or conditions of sale, may 
bid in person or by one agent at the sale (¢); and 
apparently, as regards personal property also, if the 
right to bid is openly reserved, there could be no fraud, 


If a creditor who is party to a composition deed 
has obtained a secret and undue advantage as a con- 
dition of signing the deed, and has thus decoyed other 
innocent and unsuspecting creditors into signing the 
deed of composition, which they supposed to be 
founded upon the basis of entire equality and reci- 
procity among the creditors, it is a fraud upon the 
policy of the law. And such secret arrangements are 
utterly void, even as against the assenting debtor or 
his sureties, and money paid under them is recoverable 


back (7). 


In every transaction, where a person obtains by 
donation a benefit from another to the prejudice of 
that other person, and to his own advantage, if the 
transaction should afterwards be questioned, the donee 
should be able to prove that the donor voluntarily and 
deliberately performed the act, knowing its nature and 
effect (s). But the cases have not gone so far as to 
show that the donee under a voluntary settlement, 
where no power of revocation is reserved, has thrown 
upon him in the first instance the onus of showing 
that the settlement was intended by the donor to be 
irrevocable (). 

(p) Sugd. V. & P. 9. 

(gq) Géihat v. Gilliat, L. R. 9 Eq. 60. 

(r) Mare v. Sardford, 1 Giff. 288; and see Higgins v. Pitt, 4 Exch. 


312. 
(s) Cooke v. Lamotte, 15 Beav. 240; Anderson v. Elsworth, 3 Giff. 


154. 

(t) Coutts v. Acworth, LR, 8 Eq. 558; Wollaston v. Tribe, L. R. 9 
Eq. 44, explained in Hall v. Hall, L. R. 8 Ch. App. 430; and see 
Henry v. Armstrong, 18 Ch. Div. 668; Alicard v. Skinner, 36 Ch. Div. 
145. . 
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“No point is better established than that a person (10) 4 _ 
“having a power of appointment must exercise it bond ied ol aa 


- fide for the end designed, otherwise it is corrupt and Tae and 
“‘ void” (2). Hence, when a parent, having a power Secret 

of appointment among his children, appoints to one of object of 
or more of them to the exclusion of the others, spon PO" 

a@ bargain for his own advantage, equity will relieve 

against the appointment on the ground of fraud, as 

where there is a secret understanding that the child 

should assign a part of the fund to a stranger (v), or 

to the father’s creditors (x). So again, if a parent, hav- Appointment 
ing a power to raise portions for children, and even to ”! 

fix the time when they are to be raised, appoints to 

a child during infancy, and while not in want of a 

portion, and the death of the child is at the time 

of the appointment expected, he will not be allowed, 

on the child’s death under age, to derive any benefit 

from the appointment as the personal representative 

of that child 


When the exercise of a power of appointment is A - 
void on the ground of fraud (or of illegality), if any siete --good 


part of it is free from the fraud (or illegality), and that 
part is severable, it will be and remain valid, notwith- 
standing the failure of the exercise of the power as to 
the other part or parts (<). 


Formerly, w a person having a power of appoint- Doctrine of 
y, where a person having a p ppointe Tee 
poiutments, 


ee ene en nr re rte ERAT MUM AOR AF ge at te ne a RRR MET 


(u) Aleyn v. Belchier, 1 L. C. 415; and see Aennard vy. Kennard, 25 
Ch. Div. 227; Jn re Airwan's Trusts, 25 Ch. Div. 373; Whelan v. 
Palmer, 39 Ch. Div. 648; Bridger v. Deane, 42 Ch. Div. 9; and 
distinguish Jn re Turner's Settled Estates, 28 Ch. Div. 205. 

(v) Daubeny v. Cockburn, 1 Mer. 626. 

(x) Farmer v. Martin, 2 Sim. 502; Carver vy. Richards, 1 Do G. F. 
& Jo. 548; Salmon v. Gibbs, 3 De G. & Sm. 343; and see (as to the 
duty of the trustees in such a case) Campbell v. Hume, 1 Yo. and C. C. 
C. 664; Firmin v. Pulham, 2 De G. & Sm. 99. 

(y) Hinchenbroke v. Seymour, t Bro. C. C. 394; Wellesley v. Mor- 
nington, 2 K. & J. 143; Reach v. Trood, 3 Ch. Div. 429; explained 
in Henty v. Wrey, 19 Ch. Div. 492; 21 Ch. Div. 332. 

(z) Aleyn v. Belchier, supra. 
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ing property among the members of a class, although 
with full discretion as to the amount of their respective 
shares, exercised that power by appointing to one or 
more of the objects a merely nominal share, such an 
appointment, although valid at law, was set aside in 
equity as an illusory appointment, not being exercised 
bond fide for the end designed by the donor (a). In con- 
sequence of the great difficulty and conflict of authority 
as to what might be deemed a nominal or illusory share, 
the Legislature interfered in the year 1830, and estab- 
lished (in effect) that no appointment should be invalid 
on the ground merely that an unsubstantial, nominal, 
or illusory share of the property had been appointed to 
the objects of the power (0). As a consequence of this 
Act, the appointor might have cut off any appointee 
“with a shilling,” as the phrase went; and now, under 
the Powers Amendment Act, 1874 (c), the appointor 
need not now appoint any share at all to any particu- 
lar appointee, but may cut him off even without the 
shilling, sci/. unless the power itself expressly directs 
that no object of the power is to receive less than 
some specified amount. But the Act, it is to be re- 
membered, applies only to appointments made after 


the 30th July 1874. 


‘“A man who has induced another to enter into a 
“contract with him by representing an actual state of 
“things as a security for the enjoyment of an interest 
“which he has himself created for valuable considera- 
“tion, is not at liberty by his own act to derogate 
“from that interest, by determining the state of things 
“which he so held forth as the consideration or in- 
“‘ducement for entering into the contract.” Therefore, 
where an intending lessor of certain building land 
represented to the intending lessee thereof that he 


é 





a) Welson v. Piggott, 2 Ves. Jr. 351. 
(b) 1 Will IV. c. 46; 1 Sugd. on Pow. 545. 
(c) 37 & 38 Vict. c. 37. See Zn re Capon’s Trusts, 10 Ch. Div. 
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(the intending lessor) could not obstruct the sea-view 
from the houses to be built by the intending lessee, he 
himself being a lessee for 999 years of the intervening 
land under an indenture of lease containing covenants 
which restricted him from so doing; and the building 
lease was accordingly taken, and the houses built, upon 
the faith of that representation; and subsequently 
thereto the lessor surrendered his 999 years’ lease, 
and took in lieu thereof a new lease by an indenture 
not containing the restrictive covenants,—The court 
restrained the lessor from building so as to obstruct 
the sea-view (¢). 


(d) Piygott v. Straton, Johnson, 341; 1 De G. FL & J. 333 and see 
AMurtin v. Spicer, 34 Ch. Div, 1, affirmed on appeal, 14 App. Ca, 12. 
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CHAPTER V. 
SURETYSHIP. 


TRE contract of suretyship requires the utmost good 
faith between all the parties to it; for they do not 
deal with one another at arm’s length, as in ordinary 
contracts. Any concealment of material facts, or any 
express or implied misrepresentation of such facts, 
or any undue advantage taken of the surety by the 
creditor, either by surprise or by withholding proper 
information, will undoubtedly furnish a sufficient ground 
to invalidate the contract (a). 


It is a question even now not quite settled (or at 
least not «venerally or readily understood) as to what 


* concealment of facts by the creditor will annul the 


principle. 


obligation of the contract of suretyship. Story lays it 
down broadly, that “if a party taking a guarantee 
“from a surety conceals from him facts which go 
“to increase his rish, and suffers him to enter into 
“the contract under false impressions as to the real 
“state of facts, such concealment will amount to 
“fraud;” and this broad assertion of the rule is no 
doubt supported by the decided cases, although some 
of them seem very much to narrow the foundation of 
the doctrine, and to point to the conclusion that the 
mere concealment of facts affecting the surety is not 
in itself a ground for rescinding the contract, unless 
either the party concealing them was under some obli- 


(a) Davis v. London and Provincial Marine Ingurasce, § Ch. Div. 
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gation to disclose them, or the concealed facts them- 
selves go directly and proximately to increase the liabi- 
lity of the surety. 


Thus, in the case of Hamilton v. Watson (0), it (1) 


appeared that A. became indebted to the B. Company 
in the sum of £750; that the B. Company amal- 


gamated with the G. Company, and the latter company veder an ob- 


took on itself the rights and liabilities of the former. 
On the G. Company calling on A. for payment of the 
debt due from him, A. entered into a bond, with H. 
as a surety, by which a new cash account should be 
opened with the G. Company to the amount of £750, 
H. not being informed of the previous debt. A week 
after the date of the bond, A. drew out a draft upon 
the new account with the G. Company for the whole 


£750, for which H. had become bound, and paid off 


with it the old debt due to the B. Company. It was 
held that this was not a sufficient concealment of facts 
to discharge the surety; that the mere circumstance 
of the parties supposing that the money was intended 
to be applied to a particular purpose (without any 
binding agreement to that effect) did not appear to 
vitiate the transaction at all; that the creditor owas 
under no obligation to volunteer a disclosure of any 
transaction that passed between him and the other 
patty; that if the surety would guard against parti- 
cular perils, he must put the question and gain the 
information required ; and that the true criterion as to 
whether any disclosure ought to be made voluntarily 
was to inquire whether there was anything that might 


ligation to 


discover 
(#famulton ¥, 


not naturally be expected to take place between thee 


parties—that is, whether there was a contract between 
the debtor and creditor to the effect that his position 
should be different from that which the surety might 
naturally expect. And in these respects the contract 


(b) 12 Ch. & Fin. 103. 
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of suretyship is widely different from the contract of 
insurance ; for so long as the amount of the liability is 
not increased, it has been decided that the rule which 
governs insurances on ships and on lives as to the con~ 
cealment of facts does not apply to common surety-~ 
ships or guaranties, sci’. because in insurances on ships 
or lives, the assured knows, and the underwriter does 
not know, the circumstances of the voyage or the state 
of the health (c); and besides, as regards life-insur- 
‘ances and generally other assurances, there is a direct 
and principal relation between the assurer and the 
assuree, and this relation is exactly defined in the 
express contract between them. 


Or (2.) the On the other hand, there are cases where it has 
material fact 


concealed = =been held that a concealment of a inaterial fact, part 
-obenpie ig of the wmmediate transaction, discharges the surety. 
Thus, in Pidcock v. Bishop (d), where it appears to 

transaction. have been agreed between the vendors and the vendee 
of goods that the latter should pay 10s. per ton beyond 

the market price, in liquidation of an old debt due to 

one of the vendors, and the payment of the goods was 

guaranteed in the following words :—“I will guaranty 

“you in the payment of £200 value, to be delivered 

“to Tickell, in Lightmoor pig-iron;” and this private 

bargain between the parties was not communicated to 

the surety,—it was held that this was a fraud on the 

surety ; that a party giving a guarantee ought to be 

informed of any private bargain (scil. any binding 

agreement) between the vendor and the vendee which 

might have the effect of varying his responsibility ; 

, that the effect of the transaction would be to compel 

the vendor to appropriate to the payment of the old 

debt a portion of those funds which the surety might 

reasonably suppose would go towards defraying the 


(ec) North British Insurance Co, v. Lluyd, 10 Exch. 523; Wythes v. 
abouchere, 3 De G. & Jo. 593. 
(dq) 3 B. & C. 605. 
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debt (sct/. the value of the pig-iron supplied), for the 
payment of which he had made himself collaterally 
liable ; and that such a bargain therefore increased his 
responsibilities (c). 


«A creditor is not in general bound to inquire into Creditor not 
the circumstances under which a person becomes 
surety to him for a debt, but in exceptional circum- oe teat 
stances he is so bound to inquire; for example, where if there is no 
the dealings between the parties are such as would 
reasonably create a suspicion in his mind that a fraud 
is being practised upon the surety. Thus, in Owen v. ground of 
Homan (f), A. being largely indebted to 3. & Com-*"? ee 
pany, and being on the verge of bankruptcy, brought 
them, on different occasions, bills, &c., signed by him- 
self and his aunt, as surety. ‘The aunt was, to the 
knowledge of B. & Company, a married woman, aged 
seventy-five, and living apart from her husband. It 
was held that the circumstances were such as reason- 
ably to create in the minds of the bankers a suspicion 
of fraud en the part of the debtor towards his aunt; 
and that they could not therefore shelter themselves 
under the plea that they were not called on to ask, and 
did not ask, any questions on the subject (y). 


The rights of the creditor as against the principal Rights of cre- 
; ditor against 

debtor may or may not depend upon the instrument ,urety regu- 
of guaranty; but the rights of the creditor as against ; 
the surety are wholly regulated by the terms of that guaranty. 
instrument. When an obligation exists only in virtue 
of a covenant, its extent can be measured only by the 
words in which the covenant is expressed (4). In all 
cases, therefore, where a surety is bound by a joint 
bond, the court will not reform the joint-bond so as to 


(e) Mfaltby’s Case, cited 1 Duw. 294. 
(7) 4 H. L. Cas. 997. 

(g) Maitland v. Irving, 1§ Sim. 437. 
(hk) Sumner v. Powell, 2 Mer. 35, 36. 
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make it several, upon the presumption of a mistake 
from the nature of the transaction; but it will require 
positive proof of an express agreement by the surety 
that it should be several as well as joint (7). And so 
also, the duration of the guaranty or contract of surety- 
ship, and whether or not it is determined by the 
death of the guarantor or surety, and notice of such 
death, appears to be wholly a question of construc- 
tion (7). But it would not follow that because the 
principal debtor was not bound (e.g., on the ground of 
illegality in the contract), therefore the surety also 
was not bound; and the contrary appears to be the 
fact 


It would seem that a surety cannot compel the 
creditor to proceed against the debtor, and practically 
there is no hardship in the case (/); for atany moment 
after the debt becomes payable, the surety may him- 
self pay off the creditor, and proceed against the debtor 
for the money so paid (7m). 


Also, a surety has a right to come into equity, to 
take proceedings in the nature of guia timct, to com- 
pel the debtor to pay the debt when due, whether the 
surety has actually been sued on it or not; for it is 
“unreasonable that a man should always have a 
“cloud hanging over him” (7). But this right only 
arises Where the creditor has a present right to sue 
his debtor, and refuses to exercise that right (0). 


Similarly, a surety may file a bill for a declaration 


(t) Rawatone v. Parr, 3 Russ. 424, 539. 

{ i) dloyds v. Harper, 16 Ch. Div. 290. 

(k) Yorkshire Railway Waygon Co. v. Maclure, 19 Ch. Div. 478. 

e But see Newton v. Chariton, 10 Hare, 646. 

m) Wright v. Stmpson, 6 Ves. 733. 

(n) Ranelaugh v. Haycs, 1 Vern. 189; Mitford on Plead. 172; An- 
v. Daridson, 3 Mer. 569; Wooldridge v. Norris, L. R. 6 Eq. 410. 

(0) Padwick v. Stanley, 9 Hare, 627. 
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that his liability is at an end, where the course of that surety 
dealing between principal debtor and creditor has °*™"** 
operated as a release (7). 


Where the surety pays the debt on behalf of the (3.) Action for 
mburse- 
principal debtor, the rule, whether at law (q) or in rent by 
equity, is that he has a right to call upon such debtor 4¢°°*™ 
for reimbursement. And this right has been put upon 
the ground of an implied contract on the part of the 
debtor to repay the money so paid on his account, where 


there is no express promise creating the right (7). 


If, in addition to the security civen by the surety, (4. el eee hey 
the creditor has taken some ndditiona or collateral earl ex by 
securities from the principal debtor, courts of equity 
have held that upon payment of the debt by the surety ing the debt 
to the creditor, the surety is entitled to have the 
benefit, not only of the principal security, but alsvu of 
all those collateral securities thus given by the deltor 
to the creditor. Thus, for example, if at the time 
when the bond of the principal and surety is given, a 
mortgage is also made by the principal to the creditor 
as an additional security for the debt, then, if the 
surety pays the debt, he will be entitled to have an 
assignment of the mortgage, and to stand in the place 
of the mortgagee (s). But this general rule did not 
apply to such securities as got back upon payment 
to the principal debtor, and which were, in fact, extin- 
guished by the payment. Such was the case of a bond 
entered into by the principal debtor and surety to the 
creditor; on payment by the surety, the obligation 
on the bond ceased to exist, and consequently the 
surety could not stand in the shoes of the creditor 


-_ 


rl Wilson v. Lloyd, 21 W. R. §07; and see Bx parte Bixhop, in re 
Foz, Walker, & Co., 15 Ch. Div, 400. 

(q) Toussaint v. Martinnant, 2 T. R. 103. 

(r) Craythorne v. Swinburne, 14 Vea, 162, 

(2) St. 499; Hodgson v. Shaw, 3 My. & Keen, 190. , 
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as to that bond (¢). But by the Mercantile Law 
Amendment Act (wz), this exception has been abolished, 
and a surety is now entitled to have assigned to him 
every judgment, specialty, or security which shall be 
held by the creditor in respect of such debt, whether 
such judgment, &c., shall or shall not at law be 
deemed to have been satisfied by the payment of the 
debt; and the Act operates as an implied assignment 
of such judgment, specialty, &c., so that the surety 
thereafter stands for all purposes in the shoes of the 
creditor (v). And nota bene, this right to the delivery 
up of collateral securities held by the creditor extends 
also to a surety who is such merely because of having 
endorsed a bill of exchange (i). 


Where a debt is secured by the suretyship of two 
or more persons, and one surety pays the whole or 
part of the debt, he has in equity, and to a certain 
extent also at Jaw, a right to contribution from his 
co-surety; and this doctrine of “contribution is bot- 
“tomed and fixed on general principles of justice, and 
“does not spring from contract, though contract may 
“qualify it” (y). Hence it follows that the doctrine of 
contribution applies whether the parties are bound in 
the same or in different instruments, provided they 
are co-sureties for the same principal and in the same 
engagement, even though they are ignorant of the 
mutual relation of suretyship; and further, there is no 
difference if they are bound in different sums, except 
that the contribution could not be required beyond the 


'  (t) Copts v. Middleton, 1 T. & R. 229; Hodgson v. Shaw, 3 My. & K. 
I 


90. 

fe 19 & 20 Vict. c. 97, s. 5. 

v) Re M‘Afyn, 33 Ch. Div. 575; Re Churchill, Munisty v. Churchill, 

39 Ch. Div. 174. 

(x) Duncan For & Co. v. North and South Wales Bank, 6 App. Cu. 1, 
reversing S, C. in court of appeal, 11 Ch. Div. 88 

Wy Dering v. Winchelsea, 1 L. C. 1063 Coope v. Twynam, 1 T.& R. 
426; and sec Jn re dreedeckne, 24 Ch. Div. 709. 
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sums for which they are respectively bound (z). And 
it has even been held, that a surety ‘who has obtained 
from the principal debtor a counter-security for the 
liability he has undertaken, is bound to bring into 
hotch-pot, for the benefit of his co-sureties, whatever 
he receives from that source, and that even although 
he consented to be a surety only upon the terms of 
having such counter-security, and the co-sureties, when 
they entered into the contract of suretyship, were igno- 
rant of the agreement for such counter-security (a); 
and it would require a very special coutract to deprive 
the co-sureties of this right, 


The right to contribution exists also, in the general Contribution, 
case, in favour of one director of a company against," **"*" 
his co-directors, in respect of advances made to the 
company upon the express suretyship of the directors, 
and also where (as from the loan being unauthorised or 
otherwise) the company is not liable at all, but the 
directors making the loan are personally liable. And 
where, in a case of Ramshkill v. Edwards (b), the 
directors of a company had advanced moneys of the 
company upon an unauthorised security, and the 
moneys were lost, and the company recovered the 
amount thereof against the plaintiff, who was one of 
the directors, the court held that he was entitled to 
contribution ‘as against the co-directors who had parti- 
cipated with him in making the unauthorised invest- 
ment; also, that the estate of one of such co-direc- 
tors who had died was liable to contribute ; and that 
another of the same directors who had previously 
obtained his discharge in bankruptcy nevertheless 
still remained liable to contribute, the liability being 
one which had been “incurred by means of a breach 





(z) Dering v. Winchleea, 1 L, C. 106; Whiting v. Lurke, L. BR. 6 
Ch. App. 5 

(a) Teck 2 Dizon, 17 Ch. Div. 825, following Mfiller v. Sawyer, 30 
Verm. 412; Hall v. Robinson, 8 Iredell, 56. 

(6) 31 Beav. 100. 
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“of trust.” And generally as regards co-trustees, the 
right of contribution as between them for losses arising 
from a breach of trust is (in the absence of fraud 
between them) a matter of course (c); but the right of 
indemnity or of re-coupment is not a matter of course ; 
but when there are special circuinstances, as where the 
trustee who has been the actor in the breach is the 
solicitor of the trust, or has derived a personal benefit 
from the breach, then the right to indemnity or re- 
coupment is allowed ((), 


In certain respects the jurisdiction at common law 
as regards sureties used to be, prior to the Judicature 
Acts, less beneficial than the jurisdiction in equity. 
Thus, where there were several sureties and one 
became insolvent, the surety who paid the entire debt 
could in equity compel the solvent sureties to contri- 
bute pro ratd towards payment of the entire debt (¢); 
but at law he could recover against the solvent sureties 
only an aliquot part of the whole, regard being had to 
the original number of co-sureties (7); but the rule in 
equity would now prevail in such a case (g). It seems, 
however, that if one of the sureties died, contribution 
could, and it certainly now can, be enforced against 
his representatives, both at law and in equity (1). 
Also, before equitable pleas were allowed at common 
law, if it did not appear on the face of the instrument 
that a person was a surety, but, on the contrary, if it 
appeared that the principal debtor and the surety were 
bound jointly and severally and as primary debtors, 





(ec) Fletcher v. Green, 33 Beav. 513; Binks v. Micklethwait, 33 Beav 
AOQ; and see pp. 172, 173, supra, 

(d) Bahin v. Hughes, 31 Ch. Div. 390; explaining Lockhart v. Reilly, 
a5 L. J. Ch. 697; and Zhompson v. Finch, 8 D. M. & G. 560. 

(ec) Hitchman v. Stewart, 3 Drew. 271; Mayor of Berwick v. Murray, 
7 De G. M. & G. 497. 

i) Cowell v. Edwards, 2 B. & P. 268; Batard v. Ilawes, 2 Ell. & B. 

2 


7: 
(g) Lowe v. Dizon, 16 Q. B.D. 455. 

Pr Primrose v. Bromley, 1 Atk. 88; Batard v. Hawes, 2 Ell. & B. 
7° 
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parol evidence was inadmissible at law to show that 
the surety was only a surety (2); but in equity parol 
evidence was always in such a case admissible for 
that purpose (4). Such evidence was rendered admis- 
sible at law under an equitable defence under the 
C. L. P. Act, 1854 (2); and of course there is now no 
distinction in that or in any other respect between law 
and equity (7). 


Although the doctrine of contribution is founded General prin- 
upon the general equity of the case, and not upon; 
contract, still a person may by express contract take Me 
himself either wholly or partially out of the operation liability by 

: express con- 
of that doctrine. Thus, where three persons became tract. 
sureties, and agreed among themselves that if the prin- 
cipal debtor failed to pay the debt, they should pay 
only their respective aliquot parts; and afterwards one 
of them became insolveut, and one of the remaining 
solvent sureties paid the whole debt, it was held that 
he was entitled tu recover only one-third from the 
other solvent surety (v). 


Where a surety discharges an obligation at a less (2.) Surety 
: . ' . canonlycharge 
sum than its full amount, he cannot, as avainst his debtor for 


principal, muke himself a creditor for the whole ay paid, 
amount, but can only claim what he has actually paid 
in discharge of the debt, with interest (0). 


A surety will be discharged from his liability where rahi 
° ° scliarg 
by acts subsequent to the contract for suretyship his the garety. 


position has been essentially changed, sct/. worsened (1.) Lf creditor 


> Val 


(i) Lewes v. Jones, 4 B. & C. 506. 

(k) Craythorne v. Swinburne, 14 Ves. 160, 170; Clarke v. HHenty, 3 
Y. & C. Ex. Ca. 187; and see Reynolds v. Wheeler, 10 C. Ui. N.S. 561; 
Maedonald v. Whitfield, 8 App. Ca. 733. 

(l) Pooley v. Harradine, 7 Ell. & B. 431; Taylor v. Burgess, § H.& 
av. I. 

(m) Judicature Act, 1873, 8. 25, sub-sect. 11. 

(n) Stwoain v. Wall, 1 Ch. R. 1493 Craythorne v. Swinburne, 14 Ves. 
165; Coope v. T'wynam, 1 T. & R. 426; and see Steel v. Dison, 17 Ch. 
Div. 825. 

(0) Keed v. Norris, 2 My. & Cr. 361, 375.] 
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ie center without his consent. Thus, where a person gave a 

surety’s promissory-note as a surety, upon an agreement that 

privity, the amount should be advanced to the principal debtor 
by draft at three months’ date, and the creditor, with- 
out the concurrence of the surety, paid the amount at 
once; it was held that the agreement had been varied, 
and the surety was therefore discharged (py). But if 
the variation of liability is in reality in relief pro tanto 
of the surety, ¢g., part payment by the principal debtor 
being accepted by the principal creditor in’ discharge 
of the whole liability, the surety is not discharged 


(2.) Koreditor ‘Tf a creditor, without the consent of the surety, 
gives time in 


a binding man- ‘‘ gives time to the principal debtor, by so doing he 

ner to debtor << discharges the surety; that is, if time is given by 

sent of surety, “ virtue of positive contract between the creditor and 

and thereby ane ‘ ; 

affects the ‘the principal debtor, not where the creditor is merely 

“bape “inactive. Aud the surety is held to be discharged 
‘for this reason, because the creditor by giving time 
‘to tho principal has for the time at least put it out 
‘of the power of tho surety to consider whether he 
(the surety) will have recourse to his remedy against 
“the principal debtor or not, and because he, the 
‘‘gurety, cannot in fact have the same remedy against 
‘tho principal as he would have had under the original 
‘“‘eontract” (”). It scems, however, that a surety will 


not be discharged by the creditor's giving time to the 


Bis debtor, if the creditors remedies against the surety are 
ape oot not thereby diminished or affected, but are accelerated, 
thereby because in such a case the surety’s remedies against 


the principal debtor remain also unaffected (s). 


¢ (p) Bonser v. Cox, 6 Beav. 1103 Curert ve Lond, Dock Co., 2 Keen, 
638; Evansv. Rremridge, 2 K. & J. 174; 8 De G. M. & G. 101; 
Holme v. Brunskil, 3 Q. B.D. 495. 

(q) Webster v. Petre, 4 Exch. Div, 127. 

(r) Samucll v. Hovworth, 3 Mer. 272; Wriyht v. Simpson, 6 Ves. 734; 
Reea v. Berrington, 2 L. C. 992; Bailey v. Edwards, 4 B.& 8.7115 12 
W. R. 3373 Davies v. Slainbank, 6 De G. M. & G. 679. 

(2) Hulme v. Coles, 2 Sim. 12; Prendergast v. Devey, 6 Mad. 124; 
Price v. Edmunds, 10 B. & C. 578; Clarke v. Birley, 41 Ch. Div. 422. 
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Nor will the surety be discharged if the creditor, Or, if creditor 
on giving further time to the principal debtor, reserve Ml 7 
his right to proceed against the surety; “for when ce 
“the right is reserved, the principal debtor cannot say 
“it is inconsistent with giving him time that the 
“creditor should be at liberty to proceed against the 
“sureties, and that they should turn round upon the 
“principal debtor, notwithstanding the time so given 
“him; for he was a party to the agreement by which 
“that right was reserved to the creditor, and the ques- 
“tion whether or not the surety is informed of the 


“arrangement is wholly immaterial” (/). 


And the rule is the same when the principal debtor (3-) If the 
creditor re- 


purports to be released, but the creditor reserves his leases the 
rights against the surety. But where the purported a 
release is in general terms, the surety will be discharged, 

and that not from any equity in his favour, but from 
considerations of bare justice to the principal debtor. 

Yor “it would be a fraud on the principal debtor to 

‘‘ profess to release him and then to sue the surety, who 

“in his turn would sue him; but whero the bargain 

‘is that the creditor is to retain his remedy against 

“the surety, there is no fraud on the principal debtor ” 

(wu). So also, although it is a settled principle at law (3¢.) If the 
that a release or discharge of one surety by the creditor, a ee 
even when founded on a mistake of law, operates a8 Gioug a cre- 


a discharge of the others (r); yet if the release can alter ated 
. . nh 0 

be construed as a corenant not to sue, it will not operate to sue the 

as a discharge of the co-sureties (x). And the same }rncipal oie: 

rule applies to a covenant not to sue the principal cosucty. 


debtor. 





® 

(t) Webb v. Hewitt, 3 K. & J. 442; Boultbee v. Stubbs, 18 Ves. 26; 
Wyke v. Rodyers, 1 De G. M. & G. 408. 

(u) Per Mellish, L.J., in Nerdl’s Case, L. R. 6 Ch. App. 47. 

(v) Cheetham vy. Ward, 1 B. & P. 633; Nicholson v. Hecell, 4 A. & E. 
675; kx parte Jacobs, in re Jacobs, L. R. 10 Ch. App. 211. 

(x) Price v. Barker, 4 Ell. & Bl. 777; Batley v. Edwards, 4 B. & 8. 
761; Ex parte Good, in re Armitage, 5 Ch. Div. 46; and see Ward 
v. National Bank of New Zca'and, 8 App. Ch. 755. 
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Creditor can- § But it is to be particularly observed, that although 
not reserve his : ate ‘ ee 
rights against @ Creditor, upon giving time to the principal debtor, or 


on covenanting not to sue him, may reserve his right 


neipal against the sureties, yet he cannot do so if he give to 
ebtor or on: Sanat ; 
co-surety. | the debtor an actual release, as distinguished from a 


mere purported release or covenant not to sue, for the 
debt is in consequence of the release (being an actual 
release) gone at law. And where there was an agree- 
ment between a bond debtor and his creditor for the 
latter to take all the debtor’s property, and to pay the 
other creditors five shillings in the pound, though it 
was not a discharge of the bond at law by way of 
accord and satisfaction, still it operated in equity as 
a satisfaction of the debt, and it was not possible in 
equity upon such a transaction to reserve any rights 
against the surety ; and any attempt to do so would be 
void, as being inconsistent with the agreement (y). 


(4.) Ifcrediter A surety being entitled on payment of the debt to 
eee all the securities which the creditor has or has ever 
the principal, whether such securities were 

given at the time of the contract of suretyship, with 

or without the knowledge of the surety (<), or whether 

they were given after that contract, with or without 

the knowledge of the surety («), it follows that, if a 

creditor who has had, or ought to have had, such 

securities, loses them, or suffers them to get back 

into the possession of the debtor, or does not make 

them effectual by giving proper notice (%), or otherwise 

fails in making them perfect, ¢.g., by neglecting to 

register a bill of sale (c), the surety, to the extent of 


(y) Webb v. Hewitt, 3 K. & J. 438; Nicholson v. Revell, 4 Ad. & EN. 
675; Acaraley v. Cole, 16 Mees, & W. 128. 

(z) Mayhew v. Crickctt, 2 Swanat. 185. 

(a) Pear? v. Deacun, 24 Beav. 186; 1 De G. & Jo. 461; Lake v. 
Brutton, 18 Beav. 34; 8 De G. M. & G. 440; Pledge v. Buss, Johnson, 
663, 668 ; Steel v. Dixon, 17 Ch, Div. 825. 

(b) Stranye v. Fooks, 4 Giff. 408. 

{c) Wolf v. Jay, L. R. 7 Q. B. 758. 
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such security, will be discharged (d). So, where a 
creditor, by neglecting the statutory formalities, lost 
the benefit of an execution under a warrant of attorney, 
which, according to the agreement of suretyship, he 
had proceeded to enforce, it was held that the surety 
was thereby discharged (e). 


All the general rules regarding the marshalling Marshalling of 
of securities which are stated and illustrated in the _— 
chapter on Marshalling Assets, swpra, are applicable as “¢* 
against sureties also (f/f). The order of working out 
the successive redemptions and foreclosures of mort- 
gaged estates, stated in the chapter on Mortgages, 
supra (g), is applicable also to sureties (1), and is sub- 
ject, as against sureties also, to the doctrine of con- 
solidation, stated and illustrated in the same chapter, 
but now greatly cut down, as there also stated, by the 
Conveyancing and Law of Property Act, 1881. 


Regarding sureties in mortgage deeds, some rather Sureties 


nice distinctions require to be taken. Thus, firstly, covenantors, 


suppose that A. is a mortgagor, B. is the surety, and and sureties 


C. is the mortgagee ; in such a case, if C. lends a mortgagors,— 
further sum to A., C. will in general have the right as aah ints 
against B. to tack the further advance to the first 
mortgage debt, and this notwithstanding B.’s right 
on payment of the first mortgage debt to have that 


{d) Cape v. Butler, 28. &5. 457; Law v. KF. I. Co., 4 Ves. 824; 
Taylor v. Bank of New South Wales, 11 App. Ca. 596. 

(e) Watson v. Alcock, 1 Sm. & Giff. 319; 4 De G. M. & G. 242; 
Mayhew v. Crickett, 2 Swanst. 185, 190; and see Rainbow v. Juggins, 
5 Q. B.D. 138, and on app. § Q. B. D. 422; and disting. Carter v. 
White, 25 Ch. Div, 666. 

(J) P. 338; Ainnaird v. Webster, 10 Ch. Div. 139. 2 

(g) P. 355; Beevor v. Luck, L. R. 4 Eq. §37. See also Bradley v. 
Riches, 26 W. K. 910; 9 Ch. Div. 189. 

(A) Bowker v. Bull, 1 Sm. N. 8. 29; Farebrother v. Wodehouse, 23 
Beav. 18, 19; Forbes v. Jackson, 19 Ch. Div. 615, following Newton v. 
Charlton, 10 Ha, 646; and distinguish Williams v. Owen, 13 Sitn. O73 
Dawson v. Bank of Whitehaven, 6 Ch. Div. 218, reversing 8. C. as 
reported in 4 Ch. Div. 639. 

(i) Williams v. Owen, 13 Sim. 597. ‘ 

2 
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security delivered to him (i). But suppose, secondly, 
that A. is the mortgagor, B. is the surety, and O. is 
the mortgagee; and that B. is not merely a covenantor 
for the payment of the debt, but is (in fact) a co- 
mortgagor with A., bringing some property of his (B.’s) 
own into the security; then in such a case, if C. 
lends a further sum to A., C. cannot in general as 
against B. tack this further advance to the first mort- 
gage debt, because B. has in this case not merely a 
right on payment of the first mortgage debt to the 
delivery up of the security, but has an actual right 
or equity of redemption (4); and the consequences of 
this distinction are very curious, because, in the latter 
case, if B. redeems C. his first mortgage, then C. will 
be liable to redeem B. what he has paid; and in effect 
therefore, when B. is a co-mortgagor, C.’s making the 
further advance operates to discharge B. (redeeming 
the first mortgage) altogether from the suretyship (/). 


(k) Bowker v. Bull, 1 Sim. N.S. 293 and see Higgins v. Frankia, 
16 L. J. Ch. 329; Aldworth v. Robinson, 2 Beav. 287 ; Noyes v. Pollock, 
32 Ch. Div. 53. 

(f) Consider Mutual Life v. Langley, 32 Ch. Div. 460; Beevor v. Luck, 
L. R. 4 Eq. 537. 
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CHAPTER VI. 
PARTNERSHIP. 


Courts of equity exercise a full concurrent jurisdic- Partnersbip. 
tion with courts of law in all matters of partnership ; 

indeed, it may be said that the jurisdiction of courts 

of equity is, practically speaking, an exclusive jurisdic- Equity hasa 
tion in all cases of any complexity or difficulty. For reeleauy: 
wherever, as is almost invariably the case, an account, jurisdiction, 
or a contribution, or an injunction, or a dissolution : 

sought in cases of partnership, or where a due enforce- 

ment of partnership rights, duties, and credits is re- 

quired, the remedial justice administered by courts of 

equity was far more complete, extensive, and various, 

adapting itself to the particular nature of the grievance, 

and granting relief in the most beneficial and effectual 

manner, where no redress whatsoever, or very imperfect 

redress, could be obtained at law. And the Judivature 

Act, 1873 (s. 34), has recognised this superiority by 
assigning to the Chancery division of the High Court 

all matters of partnership involving either accounts 

or a dissolution. 


A court of equity will in a proper case decree the Specific per- 

formance of 
specific performance of a contract to enter into partner- , 
ship for a fixed and definite period of time (a); buti | 
will not do so when no term has been fixed, for such when Bot 
a decree would be useless when either of the parties“ 


might dissolve the partnership aay after- 


sa 











wr me ee ELE Te eR a — 


(a) Buxton v. Lister, 3 Atk. 385; England v. Curling, 8 Deav. 129. 
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Injunction, — 


when and 
when not 


granted. 


(x.) Against 
omission of 
guame of 
one of the 
partners. 


(a.) Against 
ing on 
nnother 
siness. 


(3) Against 
eatruotion 
of partner- 


ship property. 


4) A t 
partner. 
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wards (b); and it will not decree specific performance 
even where a definite term has been fixed, unless there 
have been acts of part performance (c). 


In like manner, after the commencement and 
during the continuance of the partnership, courts of 
equity will in many cases interpose to decree what 1s 
(in effect) the specific performance of particular agree- 
ments in the articles of partnership. If, for instance, 
there be an agreement to insert the name of a partner 
in the name of the firm, so as to clothe him publicly 
with all the rights of acting for the partnership, and 
there be a studied, intentional, prolonged, and continued 
inattention to the application of the partner to have 
his name so used and inserted in the firm-name, courts 
of equity will grant specific relief by an injunction 
against the use of any firm-name not including his 
name. But the remedy in such cases is strictly 
confined to cases of studied delay and omission, and 
relief will not be given for a temporary, accidental, or 
trifling omission (/). So where there is an agreement 
by the partners not to engage in any other business, 
courts of equity will act by injunction to enforce it; 
and if profits have been made by any partner in 
violation of such an agreement in any other business, 
the profits will be decreed to belong to the partner- 
ship (e). A court of equity will further interfere by 
injunction to prevent such acts, on the part of any of 
the partners, as either tend to the destruction of the 
partnership property (7), or to impose an improper 
liability on the others, or which tend to the exclusion of 
the other partners from the exercise of their partnership 


(b) Hercey v. Birch, 9 Ves. 357; Mr. Swanston’s Note to Crawshay 
vy. Maule, 1 Swanst. 511-513. 

(ce) Soott v. Rayment, L. R. 7 Eq. 112. 

(d) Marshall v. Colman, 2 J. & W. 266, 269. 
p ie) Somerville v. Mackay, 16 Ves, 382, 387, 389; England v. Curling, 

av. 129. 

(f) Afiles v. Thomas, 9 Sim. 606, 609; Marshall v. Watson, 25 Beav. 

or. 


PARTNERSHIP. 897 


rights, whether those rights be founded on the law 
relating to partnerships in general, or on agreement 
and although no dissolution is prayed (/). 


But courts of equity will not in all cases interfere Courts of 
to enforce the specific performance, by means of an 
injunction against the breach, of any particular partner- «ss of 
ship article; for where the remedy at law is entirely articles, w 


adequate, no relief will be granted in equity. is mately 


adequate. 
e 


Also, where the partnership agreement contains (a8 Where an 
it usually does) a clause referring disputes to arbitra- \éreement to 
tion, courts of equity have, since the Common Law edie: 
Procedure Act, 1854, shown an inclination to enforce very com- 
such agreements for reference, remitting the parties to da agate 
the arbitration as their self-chosen exclusive forum (7), of sgree! 
provided of course the question in difference is not 
paramount to the agreement for reference (4); and 
the court justified itself in making these references 
upon the express words contained in section I1 of 
the last-mentioned Act, namely, that whenever the 
parties to any deed or instrument in writing agreed 
to refer their disputes, and any one or more of them 
nevertheless commenced an action relative to such 
disputes, the other partics or any of them (being 
defendants to the action) might before pleading thereto 
apply for a stay of all the proceedings therein, on the 
ground of the agreement to refer. In every such case, 
the court, “upon being satisfied that no sufficient 
“reason exists why the matters in dispute cannot or 


“ought not to be referred to arbitration according to 


(g) Deitrichsen v. Cabburn, 2 Ph. 59; and see Walker v. Mottram 
19 Ch. Div. 355; Dawson v. Beeson, 22 Ch. Div. 504. 

(h) Hall v. Hall, 12 Beav. 414. 

(i) Seligmann v. De Boutilier, L. R. 1 C. P. 681; Willesford v. 
Watson, L. R. 14 Eq. 572 ; 20 W. R. 32; dissenting from Street v. Rigby, 
6 Ves. 815, and Brstish Emp. Shipping Co. v. Somes, 3 K. & J. 433; 
and see Hodgson v. Railway Passengers Co., 9 Q. B. D. 188; Hack v. 
London Provident Building Society, 23 Ch. Div. 103. 

(k) Mulkern v. Lord, 4 App. Ca. 182; Martin's Case, 17 Q B. D. 609. 
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“the agreement,” may (in its judicial discretion) make 
an order staying all proceedings in the action, provided 
the applicants for such order have always been and 
are ready and willing to join and concur in all mat- 
ters necessary or proper for causing the dispute to be 
decided by arbitration; but not otherwise (/). The 

pealatipn it order to stay might or might not reserve liberty to 

reserve. apply; and under that liberty so reserved, the court 
would either revoke the submission or would give its 
direction to the arbitrators, if they were proceeding 
wrongly (m); but if the party thought it better to 
allow the arbitration to proceed, he might in general, 
after the award was made, raise the objection in an 
action on the award (vn); and now, in all cases, either 
party may (for sufficient reasons) apply to the court to 
remit or to set aside the award (0). 


Partnership, | A partnership may be constituted in various ways 
constitution by agreement, whether express or implied, and there 


is scarcely any variety of term which may not be in- 
cluded in the agreement. Also, it appears that per- 
sons become partners, at least inter se, if they agree to 
go shares in the profits and losses of the business (7), 
although merely sharing in the profits, without 
being at the same time liable also for the losses 
and without being invested with a capacity of agent: 
for self and co-partnors (7), would not constitute a 
man a partner. In the absence of any stipulation to 
the contrary, the shares of the partners in the capital 
and in the profits and losses are equal; also, when 4 


(t) See the Arbitration Act, 1889 (52 & 53 Vict. c. 49), 8. 4, re-enacting 
sec, 11 of the C. L. P. Act, 1854, which is now repealed ; and disting. 
(Lyon v. Johneon, 40 Ch. Div. 579; Davia y. Starr, 41 Ch. Div. 242. 

_lm) Hart ». Duke, 321. JQ. B 55; Robinson v. Davics, § Q. B.D. 
20. 


(n) Brierly Hil Local Board vy. Pearsall, 9 App. Ca. 595. 
te) 52 & 53 Vict. c. 49, a8, 10-11; also, es, 16-17, 
cag v, dvmatrong, 18 Ch. Div. 698; and see Walker v. Hirech, 
27 iv. 
(9) Coa v, Hickman, 3 Ho. Lo. 268; Badeley v. Consolidated Bank, 
38 Oh. Div, 238; Bovill's Act, 28 & 29 Vict, c. 86. 
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partnership has run out its agreed term, and never- 
theless continues after the term, it is a partnership 
at will, upon all the old terms which are applicable to 
a partnership at will (7). 


A partnership may be dissolved in various ways :— Dissolution of 
sta 
1. By operation of law. Of events on which by (1.) By opera- 
operation of law the partnership is determined, the aan 
principal ones seem to be the death of one of the 
partners, unless there be an express stipulation to 
the contrary (s); the bankruptcy of all or one of the 
partners (¢); the conviction of any one of them for 
felony (wz); or a general assignment by one or more 
of the partners, whether the partnership be determin- 
able at will, or, it seems, even where it is for a definite 
period (v). To these may, perhaps, be added any 
event which makes either the partnership itself, or the 
objects for which it was formed, illegal (x). In these 
cases the partnership determines by operation of law, 
from the happening of the particular event, without 
any option in any of the parties. 


2. By agreement of parties. By mutual agreement (2) By: 

‘ ment of 

of all the partners, the partnership, though for an parties. 
unexpired term, may be put an end to (vy). Also, by 
virtue of a clause in the partnership articles whereby 
the partnership relation was originally constituted, an 
effective notice of dissolution may in a proper case be 


(r) Yates v. Finn, 13 Ch. Div. 839; Cox v. Willoughby, 13 Ch. Div. 
863; Parsons v. Hayward, 31 Beav. 199; Neilson v. Mossend Iron 
Co., 11 App. Ca. 298; and see Hing v. Chuck, 17 Beav, 325; Cox v. 
Willoughby, 13 Ch. Div. 863. 

(s) Gillespie v. Hamilton, 3 Mad. 251; Crawshay v. Maule, 1 Swanss 
495; and see Backhouse v. Chariton, 8 Ch. Div. 444. 

(t) Barker v. Goodair, 11 Ves. 83, 86; Crawshay v. Collins, 15 Vea. 


228. 
(u) 2 Bl. Com. 409; Co. Litt. 391 a. 
(v) Heath v. Sansom, 4 B. & Ad. 172; Nerot v. Burnard, 4 Russ. 247. 
(x) Exposito v. Bowden, 7 E. & B. 763, 785; Dixon on 


it, 432. 
(y) Hall v, Hall, 12 Beav. 414. 
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given, by one or more of the partners without the 
consent of all; and in such a case, the court has juris- 
diction to compel (where necessary) the other partners 
to sign a notice of the dissolution for the Gazette, and 
this although no other relief may be claimed in the 
action (2). 


Partnership at Any member of an ordinary partnership, the dura- 
: ma 


dissolved at tion of which is indefinite, may dissolve it at any 

any moment. moment he pleases; and the partnership will then be 
deemed to continue only so far as may be necessary for 
the purposes of winding up its then pending affairs (a). 
But at the same time, the Court of Chancery would 
restrain an immediate dissolution and sale of the 
partnership property, if it appeared that irreparable 
mischief would ensue from such a proceeding (0), or 
if the partner claiming to determine the partnership 
was not acting bond fide, but was seeking to obtain 
for himself an undue advantage (c). 


Dissolution by A partnership may also expire by the efflux of the 
fo time fixed upon by the partners for the limit of its 


duration (d). 


(3) By decree 3. Dissolution by decree of a court of equity. A 
court. . aa we . 
court of cquity will in many cases decree a dissolu- 
tion at the instance of a partner, in cases where he 
cannot by his own act dissolve the partnership. The 
following are the principal cases in which, and grounds 
upon which, the court has decreed a dissolution :— 


induced by 


Partnership (a.) A partnership may be dissolved as from its 
fraud. J 


irene 


(2) Hendry v. Turner, 32 Ch. Div. 355. 

(a) P v. Peacock, 16 Ves. 50. 

(b) Lindley on Partnership, 232; Blissit v. Daniel, 10 Hare, 493; 
see Pothier on Partn., a. 150; also Levy v. Walker, 10 Ch. Div. 436. 

(c) Neilson v. Mossend lron Co. 11 App. Ca. 298. 

(d) Featherstonehaugh v. Fenwick, 17 Ves. 298-307. 
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commencement where it has originated in fraud, mis- 
representation, or oppression (e). 


If one partner grossly misconducts himself in 
reference to partnership matters, acting in persistent ireacer 
breach of the partnership articles, or in vivlation of *™* 
the general trust and confidence between the partners, 
this will be a ground for a dissolution (/). 


(c.) So, if there have been continual breaches of the Continual 
, : . reaches of 
partnership contract by one of the parties, as if he contract. 
has persisted in carrying on the business in a manner 
totally different from that agreed on, the court will 
dissolve the partnership (7). But there must be a 
substantial failure in the performance of the agree- 
ment on the part of the defendant ; it is not the office 
of a court of equity to enter into a consideration of 


mere partnership squabbles (i). 


(d.) If a partner, who ought to attend to the business, Wilful and 


: . og ) t 
wilfully and permanently absents himself from it, or neglest of 


becomes so engrossed in his private affairs as to be use 
unable to attend to it, this would seem, independently 
of agreement, to be a ground for dissolution (1). 


(e.) And although the court will not dissolve a Extreme dis- 
ugrecments or 


partnership merely on account of the disagreements or incompati- 
incompatibility of temper of the partners, where there alee 


has been no breach of the contract (k); yet, if the 
disagreements are so great as to render it impossible 
to carry on the business, all mutual confidence being 


(ce) Rawlins v. Wickham, 1 Giff. 355; 7 W.R.145; Hue v. Richards, 
2 Beav. 305. 

(f) Smith v. Jeyes, 4 Beav. §03; Harrison v. Tennant, 21 Beav. 482. 

(g) Waters v. Yaylor, 2 V. & B. 299. 

(kh) Wray v. Hutchinson, 2 My. & K. 235 ; Anderson vy. Anderson, 25 
Beav. 190. 

(i) Harrison v. Tennant, 21 Beav. 482; Smith v. Mules, 9 Hare, 556. 

(k) Goodman v. Whitcomb, 1 J. & W. 580, 592 ; Jauncey v. Knowles, 
29 L. J. Ch. 95. 
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destroyed, there cannot be a doubt that the court will 
dissolve the partnership (/); and in this case, the dis- 
solution will in general take effect from the date of 
the judgment, and not (as in the general case) from 
the date of issuing the writ (1). 


Insanity of (f.) Whenever a partner who is to contribute his 
Lat dana ed is skill and industry in carrying on the business, or who 
indispensable. hog a1 a voice in the partnership, becomes per- 
manently insane, a court of equity will dissolve the 
partnership (n). Insanity in a partner is not, how- 
ever, in the absence of agreement, ipso facto a dissolu- 
tion, but it is only a ground (the case being otherwise 


proper) for dissolution by decree of the court (0). 


Share in part- ©The share of a partner is his proportion of the part- 
vaee nership assets after they have been all realised and 
converted into money, and all the debts and liabilities 
of the firm have been paid and discharged; and it is 
this only which on the death of a partner passes to his 


representatives (7). 


Account on Where a dissolution has taken place, not only will 
dissolution. . 

ap. an account be decreed, but, if necessary, a manager 
fh ™y or receiver will be appointed to close the partnership 
solution. business, and to make sale of the partnership property, 


so that a final distribution may be made of the part- 
nership effects; but a manager or receiver will not be 
appointed except with a view to a dissolution (g), or 
unless with a view to the sale of the business as 8 


(1) Baxter v. West, 1 Dr. & Sm. 173; Watney v. Wells, 30 Beav. 
56; Leary v. Shout, 33 Beny, 582. 

im) Lyon v. Tweddell, 17 Ch. Div. 529. 

(n) Waters v. Zaylor, 2 V. & B. 303; Patey v. Patey, § L. J. Ch. N, 
8. 198; Anon, 2K. & J. 441; Rowlands v. rans, 30 Beav. 302. 

(0) Jones v. Noy, 2 My. & K. 125. 
(p) Lindley on Partnership, 681; Knox v. Gye, L. R. 5 H. L. 656; 
Noyes v. , 10 Ch. Div. 32. 
ole 672; Hall v. Hall, 3 Mac. & G.79; Baxter v. West, 28 L. J. 

of 
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going concern (7), where there has been a dissolution 
by notice. Also, upon a dissolution, the court will 
in & proper case order the defendants to repay to the 
plaintiff a due proportion of any premium paid by him 
as the price of his having become a partner; but if 
this relief is desired, a case must be made out for it 
at the trial of the action (s), and not afterwards; but 
under special circumstances, the relief may be pro- 
vided for, even upon a case made after the trial (/). 


As to decreeing an account where no dissolution is Account 
intended or prayed, the general rule is, that where panier = 
partner has been wrongfully excluded, or the conduct Praved. 
of the other party has been such as would entitle the 
complaining partner to a dissolution as against him, 

a general account, at any rate up to the time of filing 
the bill, will be decreed; but that in no case will a 
continuous account be decreed, as that would be, in 
part at least, a carrying on of the business by the 


Court of Chancery (2). 


A partnership, though in a certain sense expiring Partner mak 
on any of the events that have been mentioned—such ait pri bias 
as death, effluxion of time, or bankruptcy of a partner 1 
—does not expire to all purposes; for all the partners countable to 
are interested in the business until all the affairs of heey pe 
the partnership have been finally settled by all (v). 

Hence the partners thus continuing a business are 
accountable to the rest, not merely for the ordinary 
profits, but for all the advantages which they have 


obtained in the course of the business (zr). 





(r) Taylor v. Neate, 39 Ch. Div. 538. bd 

(s) Filson v. Johnston, L. R. 16 Eq. 606. 

(t) Edmonds v. Robinson, 29 Ch. Div. 170. 

(%) Dixon on Partnership, 1935 St. 671 ; Loscombe v. Russell, 4 Sim. 
8; Fairthorne v. Weston, 3 Hare, 387. 

(v) Crawshay vy. Collins, 2 Russ. 344. 

(x) Clements v. Hall, 2 De G. & J. 173; Willett v. Blanford, 1 Hare, 
253; Wedderburn v. Wedderburn, 22 Beav. 84; 2 Sp. 208; and dis- 
tinguish Dean v. M‘ Dowell, 8 Ch. Div. 345. 


604 


Representa- 
tives of de- 


mre 


but have no | 
en. 


In equity, land 


forming an 

asect of the 
ership 

is money ; 


And personal 
re ntative 
on. 


Immaterial 
whether land 
has been pur- 
chased or de- 
vised, so Jong 
as “involved 
in the busi- 
ness.” 


THE CONCURRENT JURISDICTION. 


But there is no fiduciary relation between the sur- 
viving partners and the representatives of the deceased 
partner; therefore, although they may respectively sue 
each other in equity, their rights are legal rights 
for an account, and will be barred by the Statute of 
Limitations (y). The representatives, moreover, have 
no lien on any specific part of the partnership estate, 
which in the first instant accrues in its entirety to 
the surviving partners, both at law and in equity. 
Consequently, the surviving partner or partners can 
make a valid mortgage of the partnership assets, and 
that either for a present advance (z), or by way of 
security for a past partnership debt (a). 


From the principle that the share of a partner is 
nothing more than his proportion of the partnership 
assets after they have been turned into money, and 
applied in liquidation of the partnership debts, it 
necessarily follows that, in equity, a share in a part- 
nership, whether its property consists of land or not, 
must, as between the real and personal representatives 
of a deceased partner, be deemed to be personal and 
not real estate, unless indeed such conversion 1s incon- 
sistent with the agreement between the parties (0). 
And partnership land being to all intents and purposes 
personal estate is even liable to probate duty (c). 


Not only are Jands purchased ont of partnership 
funds for partnership purposes treated in equity as 
personalty (d), but the rule is the same in certain cases 
where lands have been acquired by devise, the ques- 


, oeioniinindi _ aa a mts a eee kre 


(y) Anoz v. Gye, L. R. 5 H. L. 656, 

(s) Butchart v. Dresser, 4 D. M. & G. 542. 

(a) Bradford Bank v. Cure, 31 Ch, Div. 324. 

(6) Lindley on Partnership, 687; Darby v. Darby, 3 Drew. 495 ; 
Steward v. Blakeway, L. R. 4 Ch. App. 603; Wylie v. Wylie, 4 Gr. 278. 

(ce) Att.-Gen. v. Hubback, 10 Q. B. D. 488; 13 Q. B.D. 275; and 
com Re Gauwn, 9 P. D. 242; and Att.-Gen v. 7 - ; 
16 Q. B. D. 408 ; 12 App. Ca. 472. 

(d) Phillipa v. Phillips, 1 M. & K. 649. 
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tion in every case being, as was said in Waterer v. 
Waterer (e), whether or not the lands are ‘“ substan- 
“ tally involved in the business.” 


In cases of partnership debts, on the decease of one Creditors 
partner, the creditors may, at their option, pursue their ect 
legal remedies against the survivors or survivor, or § ssainat 
resort in equity to the estate of the deceased, and this agairiat the 
altogether without regard to the state of the accounts aa sag 
between the partners themselves, or to the ability of 
the survivors or survivor to pay (f/f). To any such 
action against the estate of a deceased partner, the 
surviving partner or partners were (strictly speaking) 
necessary parties, being interested in the taking of the 
partnership and even of the private accounts; and 
under the simplified practice now introduced, they 
would therefore require not indeed to be made parties 
to the action, but to be served with notice of the 
judgment for administration (g), in order that (if they 


chose) they might attend the future proceedings. 


The liability of partners, although sometimes called Separate ere- 
joint and several, differs in important particulars from ustors(peid ous 


a joint and several liability (2). Thus, although the 
separate estate of the deceased is liable, yet it is liable creditors 
only as for a joint debt; consequently the separate 
creditors of the deceased are entitled to be paid their 
debts in full, before the creditors of the partnership 
can claim anything, from his separate estate (7). 
Hence, if a partnership creditor should (as he may) 
institute proceedings for the administration of the 


(ec) L. R. 15 Eq. 402; Lindley on Partnership, 687. 

(f) Bearing v. Noble, 2 R. & My. 495. 

(g) Seton on Decrees, 4th ed., 1211; Order xvi. Rule 40, 1883 ; 
and see Beckett v. Ramedale, 31 Ch. Div. 177. 

(kh) Beresford v. Browning, 1 Ch. Div. 34; Kendall v. Hamilton, 4 
App. Ca. 538; Cambefort v. Chapman, 19 Q. B. D. 229; Cleather v. 
Twieden, 24 Ch. Div. 731, reversed on app. 28 Ch. Div. 340. 

(i) Gray v. Chiswell, 9 Ves. 118; Ridgway v. Clare, 19 Beav. 111 ; 
Ez parte Wilson, 3 M. D. & De G. 57; Beckett v. Ramadale, supra, 
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estate of a deceased partner, and his debt is a joimt 
debt only, and there is a constat at the hearing that 
the separate estate will leave no surplus (after pay- 
ment of the separate creditors) to be applicable to- 
wards paying the plaintiff’s joint debt, his action or 
summons will be dismissed (4). And a creditor of 
the partnership, who is also a debtor to the deceased, 
cannot, in an administration of the deceased’s estate, 
set off as a general rule his separate debt against the 
joint debt due to him (/). But a joint debt con- 
tracted in fraud of any of the partners may, at the 
option of the creditor, be treated as a joint or as a 
separate debt (m); also, when there is no joint estate, 
the distinction between joint and separate creditors is 
not regarded; nor of course need it be regarded if the 
estate of the deceased partner is known beforehand to 
be perfectly solvent, that is to say, able to pay all debts, 
as well joint as separate, in full. But as a general 
rule, the executors of a deceased partner (who was also 
a creditor of the firm) cannot prove in competition with 
the outside joint creditors (7). The goodwill of the 
business is in general an asset of the partnership (0), 
unless it is a merely personal goodwill (p). 


On the other hand, the creditors of the partnership 
have a right to the payment of their debts out of the 
partnership funds before the private creditors of the 
partners; and the rule is the same coven although the 
partnership is ostensible only (q). But this preference 


(k) Mdwards v, Barnard, 32 Ch. Div. 447; and distinguish Beckett 
v. Ramedale, supra. 

(t) Stephenson v. Chiswell, 3 Ves. 566. 

(m) Ex parte Adamson, in re Collie, 8 Ch. Div. 807; and see In re 
Davieon, 13 Q. B.D. 50. 

(n) Aw parte Andrewa, in re Wilcoron, 25 Ch. Div. 505. 

(0) Labouckere v. Daweon, L. R. 13 Eq. 322; Pearson v. Perraon, 
27 Ch. Div. 145; aud sve Dawson v. Beeson, 22 Ch. Liv. 504; Walker 
v. Mottram, 19 Ch. Div. 355; Beasley v. Soares, 22 Ch. Div. 660; 
i es hng i ahs if Works, 26 Ch. Di 

(p) Cooper v, Met Wan Q, 8, 2 . Div. 472. 

‘o in ve Pulaford, % Ch. Div. 11; Re pars han. 6 Ch. Div. 233; 
and see Lx parte Blythe, in re Blythe, 16 Ch. Div. 620. 
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was, at law, generally disregarded ; in equity it was 
worked out through the equity of the partners over 
the whole fund (7); and now there is no distinction 
between law and equity in this respect, except that 
the jurisdiction is assigned exclusively to the Chancery 
division of the court. 


Another illustration of the beneficial result of the ‘I'wo firms 

ae eee ee i ; having a com- 
equity jurisdiction in cases of partnership may be found mon partner 
in the case of two firms dealing with each other, where Could not sue 


some or all of the partners in one firm are partners #t law, but | 
: ; : might do so in 

with other persons in the other firm. Upon the tech- equity. 

nical principles of the common law in such cases no 

suit could be maintained at Jaw in regard to any trans- 

actions or debts between the two firms (s). But there 

was no difficulty in proceeding in courts of equity to 

a final adjustment of all the concerns of both firms in 

regard to each other; for, in equity, it was sufficient 

that all parties in interest were before the court as 

plaintiffs or as defendants, and they need not, as at 

law, in such a case, have been on opposite sides of the 

record. Jn equity, all contracts and dealings between 

such firms, of a moral and legal nature, were deemed 

obligatory, though void at law. Courts of equity, in 

such cases, looked behind the form of the transactions 

to their substance, and treated the different firms, for 

the purposes of substantial justice, exactly as if they 

were composed of strangers, or were, in fact, corporate 

companies (¢). In such cases, a plaintiff would still 

do well to sue in equity alone, and not at law. 


Upon similar grounds, one partner could not, at law, At law, one 
partner cane 


maintain a suit against his co-partners to recover the ns sue his 
co-partuers in 


oes Aloe ce en rene RE eR ee 


(vr) Twies v. Maseey, t Atk. 67; Campbell v. Mullett, 2 Swanat. $74 ; 

and see Lacey v. Hill, 4 Ch. Div. 537, affirmed successively iu the 

Court of Appeal and in the House of Lorda, 
(8) Bosanquet v. Wray, 6 Taunt. 597. 4 
(t) Mainwaring v. Newman, 2 B. & P. 120; St. 679, 680; De Tastet 

v. Shaw, 1 B. & A. 664. 
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apartnership amount of money which he had paid for the partner- 
ane a ship, since he could not sue them without suing him- 
eanity, self also, as one of the partnership (w); but he might 
have done so in equity; and he would still do so in 
equity, the case not being proper for, or practical in, 


a court of common Jaw. 


(u) Wright v. Hunter, 5 Ves. 792; Bovill v. Hammond, 6 B. & C. 
151; Sedywick v. Daniel, 2 H. & N. 319; Attwood v. Maude, L. R. 3 
Ch. App. 369; and see Brown’s Law Dictionary, title Partnership. 
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CHAPTER VII. 
ACCOUNT. 


I. THE action of account was one of the most ancient I. Account. 
forms of action at the common law. But the modes 
of proceeding in that action, although aided from time 
to time by statute, were found so very dilatory, incon- At common 
venient, and unsatisfactory, that as soon as courts of ate 
equity began (and they began very carly) to assume Bient. 
jurisdiction in matters of account, the remedy at law 
began to decline, and fell into disuse. For, at the When account 
common law an action of account lay in two classes soa 
of cases only, that is to say,—(1.) Where there was 1. In canes of 
either a privity in deed by the consent of the party, ea ip aan 
as against a bailiff, or a receiver appointed by the 
party; ora privity in law, ex provisione legis, as against 
euardians in socage (a), and their executors and admini- 
strators (Lb); and, (2.) By the law merchant, according 2. Between 
to which one naming himself a merchant might have een 
an account against another, naming him as a merchant, 
and charge him as a receiver (c), or against his exe- 


cutors 


The reasons for the disuse of the action of account Suitors_ 
ferred equity, 


at common law, and its progress in equity, are not because of its 
hard to find. One ground was, that courts of common 
law could not compel a discovery from the defendant 


{a) Co. Litt. go 6. 

(b) 3 & 4 Anne, c. 16. 

(c) Co. Litt. 172 a. 3 11 Co. R. 89. 
(d) 13 Edw. IL. c. 23. 


2Q 
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on his oath; another ground was, that the machinery 
and administrative powers of the courts of common 
law were not so well adapted for the purposes of an 
account as those of the courts of equity. 


Courts of common Jaw having failed to give due 
relief in cases of account, suitors were obliged, in most 
cases, to come into equity for that purpose; and it now 
becomes necessary therefore to examine in what cases 
equity would afford such relief. It should be premised, 
however, that since: the coming into operation of the 
Judicature Acts the jurisdiction in account has become 
co-extensive at law and in equity; consequently, in 
all matters of account whatsoever, equity now has 
jurisdiction, although the accounts should be ever so 
simple, and although law would therefore be the more 
proper forum; and on the other hand, law also now 
has jurisdiction in all matters of account, even the 
most complicated, and even when a fiduciary relation is 
involved in the case. But in all these last-mentioned 
cases, the equity division is the properer and more 
convenient jurisdiction ; and we propose therefore to 
set for the principal of such last-mentioned cases, in 
which an action for an account more properly lies in 
the equity division. 


1, Equity would assume jurisdiction where there 
existed a fiduciary relation between the parties; as in 
favour of a principal against his agent, though not in 
favour of the agent against the principal The rule is 
thus stated by Sir J. Leach (¢) :——“ The defendants here 
“were agents for the sale of the property of the plain- 


' “ tiff, and whenever such a relation exists a bill will lie 


“for an account; the plaintiffs can only learn from the 
“ discovery of the defendants how.they have acted in the 
“ execution of their agency.” But an agent is not pre- 


einen et 





(¢) Mackenzie v. Johnston, 4 Mad. 373. 
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cluded from setting up the Statute of Limitations 
against his principal, unless a confidential relation in 
the nature of a trust has been created (/). 


It has been argued that if the principal may com-~ Agent cannot 
mence an action against his agent, the agent may like- count against 
wise do so against his principal; but the rights of prin- bi# Prine 
cipal and agent are not correlative. The rights of the 
principal rest upon the trust and confidence reposed 
in the agent, but the agent reposes no such confidence 


in the principal (9). 


By analogy to the case of principal against agent, the (2.) Patentee 
‘ . against in- 

Court of Chancery decrees an account against the in- fringer. 
fringer of a patent, on the ground that the patentee may 
adopt the acts of the defendant as those of his agent. 
From this principle it follows, that the plaintiff in such 
@ suit must elect between an account and damages. He . 
cannot claim both, and at the same time approbate and 
reprobate the agency of the defendant (4). The same 
rules are applicable to the case of the assignee of a 
patent suing a licensee of the assignor (t). 


Cases of account between trustees and cestuis que (6.) Cestu 
‘ , trust 
trustent may properly be deemed confidential agencies, trustee. 
and are peculiarly within the jurisdiction of courts of 


equity (/). 


‘_ 
nst 


2. Equity would also assume jurisdiction where 2. Cases of 





re tual 
there were mutual accounts between the plaintiff and counte bes a 
the defendant. Sts Acton: 
eee dislpste losis eaten ddsn 9 eid Saat ulate ORES 
® 


(f) Lake v. Bell, 34 Ch. Div. 462; Dooby v. Watson, 39 Ch. Div. 178 ; 
and disting. Jn re Hindmarsh, 1 Dr. & 8m. 129; Burdick v. Garrick, 
L. R. 5 Ch. App. 233. 

(g) Padwick v. Stanley, 9 Hare, 627 ; Smith v. Levauc, 33 L. J. Ch, 
167. 
iy Neileon v. Betts, L. BR. § H. L. 1; Watson v. Holliday, 20 Ch. 
Div, 780. ‘ 

(i). Bergmann v. M‘Milan, 17 Ch. Div. 423. 

(j) Docker v. Somes, 2 My. & Keen. 664. 
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As to what are mutual accounts, the best definition 
is to be found in the judgment in Phillips v. Phil- 
lips (k):—“I understand a mutual account to mean 
“not merely where one of the two parties has received 
“money and paid it on account of the other, but where 
“each of two parties has received and also paid on the 
“ other's account. I take the reason of that distinction 
“to be, that in the case of proceedings at law, where 
“each of the two parties has received and paid on 
“account of the other, what would be to be recovered 
“would be the balance of the two accounts; and the 
“party plaintiff would be required to prove, not merely 
“that the other party had received money on his account, 
“but also to enter into evidence of his own receipts and 
“payments—a position of the case which, to say the 
“least, would be‘ difficult to be dealt with at law. 
“Where one party has merely received and paid moneys 
“on account of the other, it becomes a simple case. 
“The party plaintiff has to prove that the moneys have 
“been received, and the other party has to prove his 
“payments. The question is only of receipts on the 
“one side and payments on the other, and it is a mere 
“question of set-off; but it is otherwise where each 
“party has received and paid” (/). 


3. An action for an account would also lie where 
there are circumstances of great complication. As to 
what is the criterion of the amount of complication 
necessary to give jurisdiction to a court of equity, 
independently of any other circumstances, the judg- 
ment of Lord Redesdale in O'Connor v. Spaight (m) is 
in point:—‘“ The ground on which I think that this 
“is @ proper case for equity is, that the account has 
“become so complicated that a court of law would be 
“incompetent to examine it upon a trial at nts prius 


(k) 9 Hare, 471. . 
ie Padwick v. Hurat, 18 Beav. 575 ; Fluker v. Taylor, 3 Drew. 183. 
m)t Sch, & Lefr. 305. 
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“with all necessary accuracy. . . . This is a principle 

“on which courts of equity constantly act, by taking 
“cognisance of matters which, though cognisable at 

“Jaw, are yet so involved with a complex account that 

“it cannot properly be taken at law.” But this prin- 

ciple was not quite settled (x); and it was by no means 

to be taken as a universally conclusive criterion, especi- 

ally after the Common Law judges had a special power 

conferred on them by the Common Law Procedure Compulsory 
Act of 1854, on a cause coming on at nisi prius, to Seoliraticn by 
compel a reference to arbitration; and now under 

the Judicature Acts, as modified hy the Arbitration and references 
Act, 1889 (v), matters of account as well as other sorta tons re- 
matters mav be variously referred to an official or 

other referee for report (»). And the suggested rule, Acts __ 

. ; and rules, as 
therefore, cannot perhaps be put higher than this— modified by 
that the difficulty of examining the accounts at isi poeta 
prius will be a strong circumstance in favour of a 
resort to the aid of equity. In short, the equity to an 
account must be judged from the nature and facts of 


each particular case (7). 


It is ordinarily a good bar to a suit for an account Chief defences 


: , i to suit for 
that the parties have already in writing stated and account. = 


adjusted the items of the account and struck thet) _ 


balance (7). In such a case, a court of equity will not count. 
interfere ; for, under such circumstances, an indebitatus 
assumpsit lies at Jaw, and there is no ground for re- 
sorting to equity. If, therefore, there has been an. 
account stated, that may be set up by way of plea as 

a bar to all discovery and relief, unless some matter is 


(n) Taff Vale Rail. Co. v. Nixon, 1 H. L. Cas. 111; South-Eastern 9 
Rail. Co. v. Martin, 2 Phill. 758 ; Phillipa v. Phillips. 9 Hare, 475. 

(0) §2 & §3 Vict. c. 49, ss. 13-17, repealing 17 & 18 Vict. c. 125, 88. 
3-17, 36 & 37 Vict. c. 66, es. 56 (part), 57~59, and 47 & 48 Vict. c. 61, 
PN Le Fast, 3 C. P. D. 142; 3.Q. B. D. 295 

(p) Longman v. Fast,3 C. P. D. 142; 3.Q. B. D. 295. 

(q) Phillips v. Phillips, 9 Hare, 475 ; Suuth-Eastern Railway Co. v. 
Martin, z Phill. 758. 

(r) Dawsun v. Dawson, 1 Atk. 1. 
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shown which calls for the interposition of a court of 
equity. Butif there has been any mistake, or omission, 
or accident, or fraud, or undue advantage, by which 
the account stated is in truth vitiated, and the balance 
is incorrectly fixed, a court of equity will not suffer 
it to be conclusive upon the parties, but will in some 
cases direct the whole account to be “ opened,” we., taken 
de novo. In other cases, where the mistake, or omission, 
or inaccuracy, or fraud, or imposition, is not shown 
to affect or stain all the items of the transaction, the 
court will content itself with allowing the account to 
stand, with liberty to the plaintiff to “surcharge and 
falsify” it—the effect of which is to leave the account 
in full force as a stated account, except so far as it 
can be impugned by the opposing party, who has the 
burden of proof on him to establish errors and mis- 
takes. ‘The showing an omission for which credit 
ought to be given is a surcharge; the proving an 
item to be wrongly inserted is a falsification. The 
onus proband: is always on the party having liberty 
to surcharge and falsify (s). And this liberty to sur- 
charge and falsify includes an examination not only 
of errors of fact, but of errors of law. What shall 
constitute, in the sense of a court of equity, a stated 
or settled account, is in some measure dependent on 
the circumstances of each case. An acceptance of an 
account may be express, or it may be implied from 
circumstances. Acquiescence in stated accounts, even 
though for a long time, although it amounts to an 
admission or presumption of their correctness, does 
not of itself establish the fact of the account having 
been settled (¢). 


The court is generally unwilling to open a settled 


. (8) Piet v. Cholmondeley, 2 Ves. Sr. 565. 
(t) Hunter v. Belcher, 2 De G. J. & S. 194, 202; Gething v. 
9 Ub. Div. $47. 
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account, especially after a long time has elapsed, except . 
in cases of manifest fraud (uw). But in cases of settled 

accounts between trustee and cestut que trust, and other 

persons standing in confidential relations to one another, 

where mala fides is alleged, there is scarcely any length 

of time that will prevent the court from opening the 

account altogether (v), or at any rate giving liberty to 

surcharge and falsify. 


And it should be remembered that a broker is in &@ Broker and 


fiduciary relation to his client (w), although a banker ry ae 


(merely as such) is not in any such relation towards between. 
his customer (x). Also, semble, an assurance society 

is not in any fiduciary relation towards the person 
entitled to the policy moneys, but is rather in the 
position of a mere stakeholder 


Accounts are often taken (eg., between partners) Accounts, 
without any very strict compliance with the articles *jhovs® 


; ; e literal ac- 
regulating the manner of taking the account; and the Merk ae 


question then arises, how far the account (although not the contract 
stated in a regular manner) is to be taken as a settled may be 


account and binding accordingly in the absence 
fraud. And it appears that the court will hold the ing. 
account, although irregularly taken, to be a settled 
account, if under all the circumstances it appears that 
the parties so intended; for being suz juris they may 
validly agree to variations in the mode of taking the 
account (z). And in the recent case of Holgate v. 


(u) Banner v. Berridge, 18 Ch. Div. 254. 

(v) Matthews v. Wallwyn, 4 Ves. 125; V'odd v. Wilson, 9 Beav. 486; 
Watson v. Rodwell, 7 Ch. Div. 625; 11 Ch. Div. 150; and see pp. 
192, 193, supra. 

(w) Ex parte Cook, in re Strachan, 4 Ch. Div. 123. 

(x) Foley v. f/ill, 1 Phill. 405. 

(y) Matthew v. Northern Assurance Co.,9 Ch. Div. 80; but see Jn 
re Haycock’s Policy, 1 Ch. Div. 611; Crossley v. City of Glasgow Life 
Assurance Co., 4 Ch. Div. 421; Webster v, British Empire Assurance Co., 
15 Ch. Div. 169. ; 

(2) Coventry v. Barclay, 3 D. J. & Sm. 320; Ex parte Barber, in re 
Barber, L. R. § Ch. App. 
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Shutt (a), where it appeared that by the rules of a 
Benefit Building Society the accounts were to be audited 
and signed by the auditors, and that the secretary or 
treasurer was not to be answerable for any mistakes, 
omissions, or errors that might afterwards be found in 
them; and in the action (which was by the share- 
holders for an account against the secretary) the 
defendant gave judgment for the ordinary account, 
and carried in a complete account, and the plaintiffs 
carried in a surcharge, and the defendant then set up 
certain accounts (which he said had been audited 
under the rules), the court declared that the audited 
accounts ought not to be disregarded, but the plaintiffs 
were entitled to impeach them for fraud ; and when it 
subsequently appeared that the audited accounts had 
not been audited in accordance with the rules (which 
required two or more auditors, and that the auditors 
should be members of the society), but had through- 
out been audited and signed by one person only and 
who was not a member of the society, the court de- 
clared that (notwithstanding the literal non-compliance 
with the rules) the defendant was entitled to show 
that the accounts in question were to be treated as 
settled accounts on any other ground than that they 
were audited in accordance with the rules. 


(a) 27 Ch. Div. 111; 28 Ch. Div. miu. 
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CHAPTER VIII. 


SET-OFF AND APPROPRIATION OF PAYMENTS 
AND OF SECURITIES. 


I. SET-OFF.—“ Natural equity says thatcross demands I. Set-off. 
“should compensate each other, by deducting the less 
“sum from the greater, and that the diflerence is the 
“only sum which can be justly due” (a). But the com- 
mon law refused to carry out this principle of natural At law, no set- 
justice, where the mutual debts were unconnected, of in We of 
and the respective creditors were required to sue in acne 
independent actions. The Levislature accordingly in 
due course interfered, firstly in the case of bankrupts, 
and allowed a set-off at common law in that and a 
few other cases, by the statutes of “ Set-off” (%); and As to con- 
although these old statutes have since been repealed (ec), 
yet the principle of set-off which they introduced is saved 
by the repealing statute; and the principle itself was at law and 
already too well established to be uffected by the repeal ae 
of the old statutes. As regards connected accounts of 
debit and credit, both at law and in equity, and with- 
out any reference to the last-mentioned statutes, the 
balance of the accounts only was recoverable, which 
was therefore a virtua! set-off between the parties (d). 


Even equity generally followed the law as to set-off, ones bs which 
but with limitations and restrictions. If there was no allowed, 
connection between the demands, then the rule was as 


(a) Green v. Farmer, 4 Burr. 2220, 

(6) 4 Anne, c. 17, 8 11; 2 Geo. IL c, 22, #, 13; 8 Geo. Il. c. 24 
s. 4. See ln re Whitehouse & Co., 9 Ch. Div. 595. 

(c) 42 & 43 Vict. c. 59. | 

{d) Dale v. Sollet, 4 Burr. 2133. 
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at law; but if there was a connection between the 
demands, equity acted upon it, and allowed a set-off 
under particular circumstances (e). 


In the In the first place, then, it would seem, independently 

- Porras of the statutes of set-off, courts of equity, in virtue of 
debts, where their general jurisdiction, were accustomed to grant 
mutual credit, relief in all cases of mutual and independent debts 
4d pean where there was a mutual credit; and by mutual 
origin. credit, in the sense in which the term is here used, 
was to be understood a knowledge, on both sides, of 

an existing debt due to one party and a credit by the 

other party, founded on and trusting to such debt as 

a means of discharging it (f). Thus, for example, if 

A. should be indebted to B. in the sum of 410,000 

in a bond, and B. should borrow of A. 42000 on his 

own bond, the bonds being payable at different times, 

the nature of the transaction would lead to the pre- 

sumption that there was a mutual credit between the 

parties as to the £2000, as an ultimate set-off, pro 

tanto, against the debt of £10,000. Now, in such a 

case, a court of law could not set-off these independent 

debts against each other; .but a court of equity would 

not hesitate to do so, upon the ground either of the 

presumed intention of the parties, or of what was called 

a natural equity (g). And now, under the Judicature 

Acts, and orders and rules thereunder, especially Order 

xix. Rule 3, in extension of the Common Law Pro- 

cedure Act, 1854 (A), such independent debts con- 

tracted upon such a ground of mutual credit may be 

set-off against each other, Similarly, debts and other 

demands which have a common origin may be set-off 

: against each other (i). 





(e) Rawson v. Samuel, 1 Cr. & Ph. 161, 172, 173. 

(f) Ke parte Prescott, 1 Atk. 230. 

(9) Lanesborough v. Jones, 1 P. Wms. 326; Jeffs v. Wood, 2 P. Wms, 
128; Roxburghe v. Cox, 17 Ch. Div. 520. 

(4) Bullen and Leake, p. 570. 

(i) Young v. Kitchen, 3 Exch. Div. 127; Government of Newfound- 
land v. Newfoundland R. C., 13 App. Ca. 199. 
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In the next place, as to equitable debts, or a legal (2.) In the 
debt on one side, and an equitable debt on the other, 
there was great reason to believe that whenever there 
was a mutual credit between the parties touching such side 
equitable 
debts, a set-off was upon that ground alone maintain- debt ou the 
able in equity; although the mere existence of mutual 
debts, without such mutual credit, might not, even in mutual credit 
a case of insolvency, have sustained it (4). But the debts, 
mere existence of cross demands would not have been 
sufficient to justify a set-off in equity (/). Indeed, a 
set-off was ordinarily allowed in equity only when the 
party seeking the benefit of it could show some equit- 
able ground for being protected against his adversary’s 
demand—the mere existence of cross demands was not 
sufficient. 4A fortiori, a court of equity would not 
interfere on the ground of an equitable set-off to pre- 
vent a party recovering a sum awarded to him for 
damages for breach of contract, merely because there 
was an unsettled account between him and the other 
party in respect of dealings arising out of the same 
contract (m). But now a set-off could be effectuated, 
both at. law and in equity, in all these cases. 


However, where there were cross demands between In Ni de ‘ 
the parties of such a nature that, if both were recover- _ i 
able at law, they would be the subject of a set-off, then * 
if either of the demands was a matter of equitable of meron, 
jurisdiction, the set-off would be enforced in equity (7). ce 
As, for example, if a legal debt was due to the de- 
fendant by the plaintiff, and the plaintiff was the 
assignee of a Jegal debt due to a third person from the 
plaintiff, which had been duly assigned to himself, a 
court of equity would set-off the one against the other, 
if both debts could properly be the subject of set-olf 


{k) Jaa v. Kynnier, 5 Ves. 110; Piggote v. W ‘illiams, 6 Mad. 95. 
(lt) Rawson v. Samuel, 1 Cr. & Ph. 16 I. 
(m) St. ae Rawson v, Samuel, 1 Cr. & Ph. 161; Best v. £ill, L. BR, 


Se 
(x) Clarke v. Cort, 1 Cr. & Ph. 154. 


620 THE CONCURRENT JURISDICTION. 


at law (0). And now there would be no difficulty in 
setting off such cross demands either at law or in 
equity. | 
In Winding up, = But a set-off always was, and still will be, prevented 
against calls, by some intervening equity. Thus, a shareholder in a 
limited company, who is also a creditor, will not, in 
the event of the company being wound up, be allowed 
to set-off his debt against calls made on him; but must 
first pay the amount of all calls due, and then take a 
dividend rateably with the other creditors. In this 
case the equity of the general creditors intervenes to 
prevent the set-off; otherwise, in the event of a defi- 
ciency of assets, the creditor-shareholder would get an 
undue preference, and in effect receive twenty shillings 
in the pound on the amount of his debt (p). The same 
rules are applicable to directors being creditors of the 
Other ef company (q). And there is no set-off of non-actionable 
no set-off, claims against an actionable debt (7), or of an ordinary 
executable debt avainst one that is exempt froin recovery 
by execution (s). Buta solicitor’s lien on costs appears 
to be no longer a bar to a set-off of costs against debt (¢). 


Set-off under In bankruptcy, where there have been mutual cre- 

Bankruptcy : ; ‘ 

Act, 18 a dits, mutual debts, or other mutual dealings between 
iot. 


- bas 38. the bankrupt and any other person proving or claiming 
to prove a debt under the bankruptcy, . . . the sum 
due from the one party shall be set-off avainst any sum 
due from the other party; and this rule extends to 


(0) St. 1436a; Williams v. Davics, 2 Sim. 461. 

(p) Griseel's Case, L. Ro 1 Ch. App. 528; Black & Co's. Case, L. R. 
8 Ch. App. 254; Ince Hall Co. v. Douglas Forge Co., 8 Q. B.D. 179; 
In re Whitehouse & Co., 9 Ch. Div. 595, overruling Brighton Arcade 
ok ar v. Dowling, L. R. 3 C. P. 175. 

(g) dn ve Exchange Banking Co. 21 Ch. Div. 519; Ex parte Pelly, 
2 Ch. Div. 496; Jn re Milan Tramways, ex parte Theys, 25 Ch. Div. 


597. 

(r) Rawley v. Rawley, 1 Q. B,D. 460; and see Hodgaon v. Fox, 9 
Ch. Div. 673. 
- (8) Gathercole v. Smith, 17 Ch. Div. xr. - 

(t) Pringle v. Gloag, 10 Ch. Div, 676; and see the Chapter on 
Liens, at pp. 410-412, supra. 
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a case of liquidated damages (u). And it extends also 
to unliquidated damages arising in connection with a 
contract (v). 


In the next place, courts of equity, following the law, No set-off of 
would not allow a set-off of a joint debt against reat 
separate debt, or conversely of a separate debt against 
a joint debt; or, to state the proposition more genee 
rally, they would not allow a set-olf of debts accruing 
in different rights; and therefore, where an executor 
and trustee of a lezacy, who was also the residuary 
legatee, had become the creditor of the husband and 
administrator of the deceased legatee, he was not, in 
the absence of any special agreement, allowed to set-off 
his debt against the legacy, to which the husband, 
having survived his wife the legatee, was as such 
administrator entitled (x). Under the new procedure 
(y), a set-off may in a few specified cases be now made 
of joint against separate debts. 


But special circumstances might occur creating an Except under 
equity which would justify the interposition of the 
court, even where the cross demands existed in diffe- 
rent rights. Thus in Lx parte Stephens (z), bankers 
were directed to lay out money in certain annuities, in 
the name and to the use of S. They did not do so; 
but, representing that they had done so, made entries 
and accounted for the dividends accordingly, 5S. after- 
wards, relying on their representations, gave a joint and 
several promissory-note with her brother to the bank, to 
secure the brother’s private debt to them. The bankers 
afterwards failed, and their assignees in bankruptcy 


(u) Booth v. Hutchinson, L. R. 15 Eq. 30; and see Judicature Act, 
1873, 8. 25, § 1. 

(v) Bankruptcy Act, 1883, « 37; and see Jack v, Kipping, 9 Q. B. 
D. 113; Elliott v. Turquand, 7 App. Ca. 79. 

(2) Freeman v. Lamas, 9 Hare, 109; Lambarde v. Older, 17 Beav. 
542; Bailey v. Finch, L. R. 7 Q. B. 34. 

(y) Judicature Acts, Order xviii. Rules 4, 5, & 6, 

(2) tx Vea. 24. 
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sued the brother alone. A petition was then presented 
by S. and her brother, praying that the petitioners 
might be at liberty to set-off what was due on the note 
against the debt due by the bankrupts to S., that she 
might prove for the residue, that the note might be 
delivered up, and the assignees might be restrained from 
suing upon it; and it was accordingly so decreed (a). 


II. Appropriation of payments.—Questions as to the 
appropriation, or, as it is termed in the Roman law, 
the imputation of payments, arise in this way. Sup- 
pose a person owing another several debts makes a 
payment to him, the question then arises, to which 
of these debts shall such payment be appropriated or 
imputed 7—a matter often of considerable importance, 
not only to the debtor and creditor, but sometimes also 
to third persons. For instance, suppose A. owes to B. 
two distinct sums of £100 and £100, and A. could 
set up the Statute of Limitations as a defence to an 
action for the earlier of the two debts, but not to an 
action brought for the other, it is clear that if A. paid 
£100 to B., and that payment could be imputed to 
the earlier debt, B. could still recover from him another 
£100; whereas if it were appropriated to the later 
debt, he would be without remedy as to the earlier. 
Again, suppose A. owes B. two sums of £500, for the 
first of which C. is a surety; if A. pays B. 4500, and 
it is imputed to the first £500, C.’s liability will cease ; 
if it be imputed to the other 4500, C.’s liability will 
remain 


The first rule upon the subject of appropriation is, 
that the debtor has the first right to appropriate any 
payment which he makes to whatever debt, due to 
his creditor, he may choose to apply it, provided the 





' (a) Vulliamy v. alga Eek 93; Ex parte Hanson, 12 Vea. 346; 
18 Vea. park Cawdor v. t Pos & GUL Exeb, ©. Ma 
(d) pictus | Mar a Tudor’s L. C. Merc. Law, 17. 


* 
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debtor exercise this option at the time of making the 
payment (c). And the intention of the person making 
the payment may not only be manifested by him in 
express terms (d), but it may be inferred from his 
conduct at the time of payment, or from the nature 
of the transaction (c). 


623 


In the next place, where the debtor has himself (2.) If debtor 


made no special appropriation of any payment, then oreditor 
the creditor is at liberty to apply that payment to ‘¢ 
any one or more of the debts which the debtor owes tion 
‘ : ; de 
him (f); and it seems that the creditor need not make chooses. 


an immediate appropriation of it, but may do so at 
any time, at least before action (g). This privilege of 
the creditor, however, must be taken with this limita- 
tion, that he has no right to apply a general payment 
to an item in the account which is in itself illegal and 
contrary to law (h). 


However, where A. was indebted to B. on several Secus,—it pay. 


ment is an in» 


accounts, and a payment had been made, as for the stalment attri 


first instalment of a composition on the several debts, 
but the arrangement subsequently broke down, owing 
to the non-payment of the other instalments; it was 
held that it was not open to either party subsequently 
to appropriate the payment to any specific debt; but 
that from the nature of the transaction it must be 
deemed to have been paid in respect of all the debts 
rateably (2). 


(c) St. 439 ¢; Anon. Cro, Eliz. 68. 

(d) Ex parte Imbert, 1 De G. & Jo. 152. 

(e) Young v. English, 7 Beav. 10; Att.-Gen. of Jamaica v. Mander- 
son, 6 Moo. P. C. C. 239, 255 Buchanan v. Kerby, 5 Gr. 332. 

(f) Lysaght v. Walker, 5 Bligh, N. 8. 1,28; Re Brown, 2 Gr. 111, 
: @) Philpott v. Jones, 4 Nev. & Man. 16; 2 Ad. & Ell. 44; Simson 
v. Ingham, 2 B. & C. 65. 

(k) Wright v. Laing, 3 B. & C. 165; Ribbans v. Orickett, 1 B. & P. 


70 Thomson v. Hudson, L. BR. 6 Ch. App. 320. 
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Statate-barred © Where there are two debts, one of them barred by 
ern ae the Statute of Limitations, and a payment is made by 
ehech ct: the debtor without appropriating the payment, the 
creditor may appropriate it towards satisfaction of the 

(a.) Appro- debt already barred; but such an appropriation will 
pen liave no operation to revive a debt already barred (x). 
id bride And where there are several debts, some of which are 
(2) Ageneral barred, if a payment is made on account of principal 
a or interest generally, the effect of such payment will 

be to take out of the operation of the statute any debt 

ane ch aoa which is not barred at the time of payment, but it will 
doesnot re- ot revive a debt which is then barred; and the in- 
viveabarred ference will be that the payment is to be attributed to 


those not barred (/), 


(3.) Ifneither If neither debtor nor creditor has made any appro- 
ce makes Priation, then the law will appropriate the payment, 
fee the tow. it seems, to the earlier, and not, as the Roman law 
toakes it. does, to the more burdensome debt (m). This appro-~ 
priation by law reccives its most frequent application in 
cases of running accounts between parties, where there 
are various items of debit on one side, and various 
items of credit on the other side, occurring at different 
is times, as In a banking account. In Clayton’s Case (n), 
eurrent ac on the death of D., a partner in a banking firm, there 
was a balance of 41713 in favour of C., who had a 
running account with the firm. After the death of D., 
the surviving partners became bankrupt; but before 
their bankruptcy C. had drawn out sums to a larger 
amount than 41713, and had paid in sums still more 
considerable. It was held that the sums drawn out 


(k) Milla v. Fowkes, 5 Bing. N. C. 455. 

(lt) Nash v. Hodgson, 6 De G. M. & G. 474. 

(m) Melle v. Fowkes, 5 Bing. N. C. 455. See Pothier on Oblig. 
Evans, 528-535, 561-572. 

one 1 Mer. $85 and disting. Blackburn Benefit Building 


Cunliffe, 22 Ch. Div. 61; Wenlock v. River Dee Co., 19 Q. B. D. 
229 


SET-OFF AND APPROPRIATION OF PAYMENTS, ETC. 625 


by C. after the death of D. must be ‘appropriated to 

the payment of the balance of 41713 then due, and 

that consequently the estate of D. was discharged from 

the debt due from the firm at his death, the sums 
subsequently paid in by C. constituting a new debt, 

for which the surviving members of the firm were 
alone liable. In such a case, the sums paid to the 
creditor are deemed to be paid upon the general © 
blended account, and go to extinguish pro tanto the 
balance of the old firm, in the order of the earliest 
items thereof. “In such a case, there is no room for 

“any other appropriation than that which arises from 

“the order in which the receipts and payments take 
“place, and are carried into the account. Presumably 

“at is the sum first paid in that is first drawn out. It 

“as the first item on the debit side of the account that is 

“ discharged or reduced by the first item on the credit side. 

“The appropriation is made by the very act of setting 

“the two items against each other. Upon that principle 

“all accounts current are settled, and particularly cash 
“accounts. When there has been a continuation of 
“dealings, in what way can it be ascertained whether 

“the specified balance due on a given day has or has 

“not been discharged, but by examining whether pay- 
“ments to the amount of that balance appear by the 
“account to have been made? You are not to take The account is 
“the account backwurds, and strike the balance at thie eae 
“head, instead of at the foot of it. A man’s banker (re 


‘ ‘ balance struck 
“breaks, owing him on the whole account a balance of st the head 


“£1000. It would surprise one to hear the customer an 
“ say, ‘I have been fortunate enough to draw out all that 

“T have paid during the last four years; but there is 

“£1000 which I paid in five years ago, that I hold @ 

“ myself never to have drawn out, and therefore, if I can 

“ find anybody who was answerable for the debts of the 
“banking-house such as they stood five years ago, I 

“have a right to say that it is that specific sam which 

28 
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“ig still due to me, and not the £1000 that I paid in 
“last week ’” (0). 


But the rule in Clayton’s Case (p) is only a pre- 
sumption of law, and may therefore be excluded or 
displaced by other considerations. Accordingly, where 
the current account at a bank is an account guaranteed 
by a third party, and the guarantee ends (say, by the 
death of the guarantor), and a sum of £1000 is then 
owing on the account,—the estate of the guarantor 
remains in general liable for that amount, notwith- 
standing that the principal debtor may have subse- 
quently paid into the bank other moneys; at least this 
will be so, if such other moneys are carried to a new 
account at the bank, distinct from the guaranteed ac- 
count, and there is no contract express or implied that 
the payments made by the principal debtor after the 
determination of the guarantee shall be applied in re- 
duction or in liquidation of the guaranteed account (9). 
So again, when the current account at the bank is made 
up, partly of moneys belonging to the customer in his 
own right, and partly of moneys belonging to him as 
a trustee for divers classes of cestuis que trustent, paid 
in at different times indiscriminately, and drawn upon 
indiscriminately, the rule in Clayton’s Case applies 
indeed as between the divers classes of cestuis que 
trustcent inter se (r); but its application as between 
any one cestui gue trust and the trustee is excluded, 
for the trustee could not as against such cestut gue 
trust be permitted for the benefit of his own estate 
or of his general creditors to allege that what he had 


drawn out and applied for his own purposes was the 


(0) Clayton's Case, 1 Mer. 608, 609; and see Palmer's Cate, 1 Mer. 
623, 624; Sleech’s Case, 1 Mer. 539; Birt v. Birt, 11 Ch. Div. 773 2; 
if a 372. 

p) Supra. 

(g) in re Sherry, London & Co. Bank v. Terry, 25 Ch. Div. 692. 

(r) In re Hallett’s Estate, Knatchbull v. Hallett, 13 Ch. Div. 696; 
Hancock v. Smith, 41 Ch. Div. 456. - 
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trust fund and not his own fund (s); and even if the 
trust fund is not, or has ceased to be, capable of 
identification or of being ear-marked, it may yet be 
followed upon the principle that the cestui que trus? as 
against his trustee is entitled to a charge upon the 
whole account for the proportion thereof belonging to 
the trust fund. 


IIT. Appropriation of Securities.—Closely connected UL Appro- 
with the doctrine of the appropriation of payments is Hecurities. 


the doctrine of the appropriation of securities. 


Where A. borrows money from B., and gives RB. The securities 
securities for the loan, A. is of course entitled to be aa the 
indemnified by B. to the extent of these securities as 
against personal payment of the loan; and subject secured,— 


thereto may (in general) deal with the securities, a debey 
rendering to A. the surplus (if any) after payment of 

the loan; but B. may not deal with the securities 

(except by previous agreement with A.) in such a 

manner as to deprive A. of the real indemnity which 

is afforded him by the securities; therefore, to the 

extent that B. disposes of the securities, the loan is 
discharced. And so, where A. borrows from B. loans at 
successive times, aiving successive securities to provide Fr (8.) Bac. © 
for the payment of the successive loans, A. is deemed “™*™""e 4¢>™ 
to have appropriated the successive securities to the 
successive loans, which, accordingly, are discharged 

by realisation of the successive securities respectively 
appropriated thereto, and until such realisation the 

securities remain appropriated. 


This successive borrowing on successive securities ASpropriation 
e . - : . ° Bho is 
is customary in trade. For example, A. draws bills pins” towards 


on B., and B. accepts the bills, on the faith of A. 





(s) Inve Halteté’s Estate, su considering Pennell v. Deffedl, 4 De 
G. M. & G. 372; and disting. Lx parte Dale & Co., 11 Ch. Div. 772. 
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where both sending (and A. in due course sends) to him securities 
drawer and . ‘ ; 

acceptor be- (that is to say, remittances), usually in the form of 

“short bills,” with the intention that B. shall negotiate 

these short bills and apply the proceeds in providing 

for his acceptances,—this application of these proceeds 

both discharging B. as acceptor and indemnifying A. 

as drawer. Now if A. and B. should both of them 

go bankrupt or become insolvent while any of these 

acceptances are outstanding and while any of the 

securities remain in specie in the hands of B,, it is 

evident that the securities so remaining in specie in 

B.’s hands are properly applicable according to their 

appropriation, that is to say, in or towards providing 

against the acceptances, and to that extent relieving 

the estate of B. and also the estate of A. of portion 

of its indebtedness: and this principle (which is said 

Holds good to be an adjustment of the equities between the two 

OF tuied pasties estates) holds good even in favour of the third parties 

peste bs who hold the acceptances of B., and who are therefore 

commonly called the “ Bill-holders,” at the time of the 

double bankruptcy or insolvency, so that the bill- 

holders deriving this equity under A. and LB. become 

entitled to have the appropriation maintained in their 

favour, and the remittances remaining in specie applied 

in or towards payment of the acceptances. And the 

principle in this application of it is commonly called 

the rule in Hie parte Waring (t); but it is to be ob- 

served that the rule in question is only applicable 

when A. aud 3. are both of them bankrupt or in- 

Seow, {nota solvent. Therefore, firstly, if B. alone is bankrupt 

ruptoy: ap. 0d A. is not, it is clear that the bill-holders prove 

ong nof against B.’s estate, on his liability as acceptor, and get 

“"\"in sui say 38. 4d. in the pound, and thereafter obtain pay- 

ment of the residue of their debt from <A. on his 

liability as drawer, so that the securities remaining in 


(t) Bx parte Waring, 19 Ves. 345; City Bank v. Luckie, L. R. 5 Ch. 
App. 773 
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specie in the hands of B, go back to A. in or towards 
restoring his indemnity («). And again, secondly, if 

A. ise bankrupt and B, is not, it is equally clear that 

B, discharges his acceptances in full, and applies the 
securities as his own property to the extent of what 

he has had to pay on his acceptances; and the bill- 
holders in that case do not trouble A.’s estate at all (”). 

And, generally, so long as both A. and B. are solvent, Secus alec, if 
the bill-holders cannot interfere with what B. may 
choose to do with the securities, even although appro- % 
priated, for the appropriation is only as between A. in euch 
and B, (x) ; but of course by special agreement with the 
bill-holders, the appropriation might even in such case 

be extended in their favour (y). If (as is usually the 

case) the securities are negotiable instruments, then B.’s 
indorsee thereof would take free of the equity of A. to 

be indemnified, but not if such indorsee had notice of 

the appropriation as between B. and A. (2). And itis 

to be observed that even as between A. and B, them- apprconseo 
selves, it is not in every instance where bills are drawn cases be 
by A. on B. as against cargoes consigned by A. to B. prone 
that those cargoes (or other remittances) are appropri- 

ated to meet the bills, but a clear appropriation must 

be proved (a). 


(u) Powles v. Hargreaves, 3 De G. M. & G. 430. 

(v) Powles v. Hargreaves, supra. 

(x) Ex parte Stephens, L, R. 3 Ch. App. 753; Banner v, Johnston, 
L. R. § Ho. Lo. 157. 

(y) Agra v. Masterman’s Bank, L. R. 2 Ch. App. 391. 

(2) Steele v. Stuart, L..R. 2 Eq. 84; aud disting, Banco De Lima v. 
Anglo-Peruvian Bank, 8 Ch. Div. 160, 

(a) Phelps, Stokes, d: Co. v. Comber, 29 Ch. Div. 813: Brown, Shipley 
&: Co. v. Kough, 29 Ch. Div. 848; explaining Frith v. Forbes, 4 D. F. 
& J. 409. 
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CHAPTER IX. 
SPECIFIC PERFORMANCE. 


"Breach of oon- By the common law every executory contract to sell 

ahd oo transf thing was treated as a merely personal 
mon law a or transiter a ng was treate Te1y p 

_ contract, and if left unperformed by the party, no 

redress could be had excepting in damages; and when, 

as usually happened, the executory contract purported 

on the face of it not to be itself the contract, but ex- 

pressed that a formal contract was to be prepared, then 

no remedy at all, even for damages, lay at law for its 

Inequity, | non-performance(a). But courts of equity deemed such 

contract mu : 

be exactl a course wholly inadequate for or contrary to the 

performed.‘ nurposes of justice, and they did not hesitate to inter- 

pose and require from the conscience of the party a 

strict performance of what he could not, without mani- 

fest fraud or wrong, refuse (0). But the ground of 

the interference of equity having been the inadequacy 

of or total absence of the remedy at law, it followed as 

‘of a general principle, that where damages were recover- 

ie able and would be a full compensation, equity would 

not interfere (c); and such appears to be still the law 


under the Judicature Acts. 


Caseain which There were, however, certain cases where equity 

refused, and in which therefore the High Court would 
pertormanos ' gtill refuse, to interfere to compel specific performance ; 
snent oF oon- that is to say, the following classes of cases :-— 


——— 


(a) Buzton v. Lister, 3 Atk. 383. 
(b) See Foster v. Wheeler, 38 Ch. Div. 130. 
(c) Harnett v. Yielding, 2 Sch. & Lef. §53. 


3. The incapacity of the court to compel the com- (3.) A contr 
plete execution of a contract limits also its jurisdic- Se sh 
tion to compel specific performance, eg., in cases of enforce. 
acreements to do acts involvine personal skill, know- personal skil 
ledge, or inclination. Thus, in Lumley v, Wagner” regere: 
(f/f), where a lady agreed in writing with a theatrical 
manager to sing at his theatre for a definite period, 
and by a clause subsequently agreed to by her, she 
engaged not to use her talents at any other theatr 
or concert-room without the written authorisation 
the manager; and she engaged with the manager of 


- So anaes tee ein oo ~ ~ me eee ~ mate; 


| (d) Thomson v. Thomson, 7 Ves. 470; Ewing v. Osbaldiston, 2 My 


Cr. 53. 
(e) Cr. & Ph. 141. 
(fi ¢ De G. & Sm. 486: 1 De G. M. & G. 6024 
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. rival theatre within the definite period,—it was held, 
that though the court would restrain the lady from 
singing at any other theatre, it could not compel her 
to sing at the theatre of the plaintiff according to her 
agreement (yg). And on the same principle, the court 

(6, ) oe refuses specific performance of an agreement for the 

ood-will of a sale of the good-will of a business unconnected with the 

peretear lias business premises, by reason of the impossibility of the 

mises, thing and the uncertainty of the subject-matter, and 

the consequent incapacity of the court to give specific 

directions as to what is to be done to transfer it (). 

Again, the court will not in general interfere in cases 

(c.) Contracts of contracts to build or repair. “There is no case 
to build or a : 

repair not en- “Of a specific performance decreed of an agreement to 

Laceute they ‘build a house, because if A. will not do it, B. may. 

pd ay “A specific performance is only decreed where the 

“party wants the thing in specie, and cannot have it 

“any other way” (i). In the case of building con- 

tracts, moreover, the plaintiff has an adequate, perhaps 

a better, remedy in damages (k); and building con- 

tracts are for the most part too uncertain to ‘enable 

the court to carry them out (7). It seems, however, 

that where such an agreement is clear and definite in 

its nature, the court might without much difficulty 

entertain a suit for its performance (m); especially if 

the plaintiff would otherwise be remediless (7). So 

is) Daroabls again, the court will not enforce a contract which is in 


its nature revocable, for its interference in such a case 


ri? Martin v. Nutkin, 2 P. Wms. 266 ; Dictrichsen v. Cabburn, 2 
il. 52. 
(kh) Baxter v. Conolly, 1 J. & W. 576; Darbey v. Whittaker, 4 Drew. 
134, 139, 140. 
g (2) Arrington v. dynesley, 2 Bro. C. C. 343 
2 Pte Wales Railway Co. v. Wythes, 1 "K, & J. 186; 5 De G. M. 
wz 
(t) Mosely v. Virgin, 3 Ves. 184. 
Pegi ai Virgin, 3 Ves. 184; Baumann v. James, L. R. 3 Ch. 
 lucche. Come Comerford, 1 Ves. 235; Lane v. Newdigate, 10 Vea, 
pia veka Tout eae General Sewa e Co., L. R. 20 Eq. 127. 
(n) Wilson v.. Furness R. C., L. R. 9 Eq. 2 ; and see Storer v. Great 
\- Western R. C., 2 Yo. & CC. C. 48. 
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would be idle, inasmuch as what it had done might 
be instantly undone by either of the parties; eg., the 
court generally refuses to enforce specifically an agree- 
ment to enter into partnership where the agreement 
does not specify the duration of the partnership (0). 
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3a. It occasionally happens that an agreement come (3«.) Sever 
prises two or more matters, some of which, if they ane 


stood alone, would be specifically enforceable, while 


the others of them (either because of illezality or for performed 


some other reason) are not specifically enforceable. 
Thus, where there is a building agreement, and the 
agreement provides that the lessor shall grant leases 
piecemeal to the builder or his assigns upon the com- 
pletion of the buildings on the several plots, if the 
conditions as to building on any plot have been ful- 
filled, the court will enforce the agreement to grant a 
lease of that plot, notwithstanding that as regards the 
other plots or any of them the buildings have not 
yet been erected, and the court could not specifically 
enforce the agreement to build (p). © So also, where 
some of the terms of an agreement are legal, and the 
others are illegal, if these latter are clearly severable, 
the court will enforce specifically the terms which are 
legal, provided they are in their own nature otherwise 
specifically enforceable, and a piccemeal performance 
of the agreement is consistent with the intention of 


the parties (q). And in the case of contracts in re- Contracts in 


straint of trade, if the limits of the restraint therein 


appearing to be prescribed are unreasonable, the court fed. 


will (if it can) give the restraint a reasonable limit 
and enforce it accordingly (r). But as a rule, if a 


contract is to be specifically enforced at all, the whole , 


(0) Hercy v. Birch, 9 Ves. 357; Sturge v. Mid. Rail Co, 6 W. Re 


2 
%) Wilkinson v. Clements, L. R. 8 Ch. App. 96. 
(g) Odessa Tramways Co. v. Mendel, 8 Ch.. Div. 235. 
(r) Baines v. Geary, 35 Ch. Div. 154. 
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(4.) Contract 
wan in 
mutuality. 


Btatute of 
Frauds no e 
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contract is to be enforced (s), excepting perhaps some 
term (¢g., as to valuation of timber) which under the 
circumstances is immaterial (‘). 


Where the specific performance of a contract will 
be decreed upon the application of one party, the 
court will maintain the like suit at the instance of the 
other party ; for in all such cases the court acts upon 
the ground that the remedy, if it exists at all, ought 
to be mutual and reciprocal, as well for the vendor 
as for the purchaser (u). It follows, therefore, that a 


40 this contract, in order to be specifically enforceable, must 


rule, excepting 


in appearance. 


of 
subject, ac- 
nk a8 Hace 


Labi adr is 


pereonalty. 


No essential 
difference be- 
tween realty 


be mutually binding (v); also, that an infant cannot 
sustain a bill for specific performance, for the court 
will not compel a specific performance as against him 
(x). An apparent but no real exception to this rule 
arises under the Statute of Frauds, for the plaintiff 
may obtain specific performance of a contract signed 
by the defendant although not signed by himself; 
scl. because the Statute of Frauds (y) only requires 
the agreement to be signed by the party to be charged, 
and the plaintiff, by commencing the action, has, it 
is said, made the remedy mutual (z). 


Having premised these general observations, if is 
proposed to treat the subject under two heads, with 
regard to— 


I. Contracts respecting chattels personal; and 
IT. Contracts respecting land. 


In making this distinction, however, it is necessary 


(s) Stocker v. Wedderburn, 3 K. & J. 393. 
{t) Richardson v. Smith, LR. 2 Ch. App. 648, 
(u) Adderley v. Dizon, 1 S. & S. 607. 
. (v) Forres ©. Nash, 35 Beav. 171 ; Brewer v. Broadwood, 22 Ch. Div. 
— Wyleon v. Dunn, 34 Ch. Div. at 576. 
«) Flight v. Bolland, 4 Russ. 301. 
(y) 29 Car. II. ©, 3 
(2) Fisght v. Bolland, 4 Russ, 301. 
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to remember that the court decrees the specific per- and person. 
formance of contracts, not upon any mere distinction Oo ais “a 
between realty and personalty, but simply because ‘° 
damages at law will not in the particular case afford cause rem | 
a complete remedy. ‘ Thus, in the case of a contract ce 
for land, if (as is usually the case) the damages at law, 

which must be calculated upon the general money 

value of the land, will not be a complete remedy to Secua, con 
the purchaser, to whom the land may have a peculiar 

and special value; and if (as occasionally happens), in 

the case of a contract for the sale of stock or goods, remedy asa 
the damages at law, calculated upon the market price oe are 
of the stock or goods, will not be as complete a 

remedy to the purchaser as the delivery of the stock 

or goods contracted for, in either of these causes, and 

on the ground simply of the inadequacy of the damages, 

the court will decree specific performance, but other- 

wise it will not do so (a). 


I. Contracts respecting personal chattels. I. Contracts 
reapecting 


personal 
The general rule is, not to entertain jurisdiction > 
for the specific performance of agreements respecting enforced. 
goods, chattels, stocks, choses in action, and other 
thines of a merely personal nature (0). Dut to this 
rule there are certain exceptions; or rather the rule 
is limited to cases where a compensation in damages 
furnishes a complete and satisfactory remedy; and 
where such damages are not adequate, specific per- 
formance will be decreed. Wherefore, in Duncuft v. Exceptions to 
Albrecht (c), the Vice-Chancellor decreed specific per- f°" ™* 
formance of an agreement for the sale of shares in 
a railway company, which he said were a very diflerent railway com- 
thing from stock; for stock was always to be had in 


the market, but railway shares were limited in number, 


(a) Adderley v. Dizon, 1 8. & 8. 610. 
(6) Pooley v. Budd, 14 Beav. 34. 
(ec) 12 Sim. 199. 
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and were not always to be had in the market (d). 
And similarly specific performance would be decreed 
of a contract for the purchase of timber which was 
peculiarly convenient to the purchaser by reason of 
its vicinity (e); and of a contract by a landowner for 
the sale of the timber on his estate, where the object 
of the contract on the landowner’s part was to clear. 
his land; for in all that class of cases, damages would 
not, by reason of the special circumstances, be a ‘com- 

o 0 Sale ae plete remedy (f). Again, in Adderley v. Dixon (9), 

ce pa where there had been a sale and purchase of certain 

Taney: debts which had been proved under two commissions 
of bankruptcy, specific performance of the agreement 
was enforced at the suit of the vendor; for that was 
a sale of the uncertain dividends to become payable 
from the estates of the two bankrupts, and damages 
at law could not accurately represent the value of 
such dividends ; and therefore to have compelled the 
purchaser to take such damages would have been to 
compel him to (in effect) sell the purchased dividends 
at a conjectural price; which he could not have been 
compelled to do; and on the principle of mutuality, 
the vendor also might therefore have apectue perfor- 
mance of the agreement (/). 


(3) Contracts The court will also compel the specific delivery 
beautifal of articles of unusual beauty, rarity, and distinction, 
where the damages would not be an adequate com- 
pensation for their non-delivery (i); and in Dowling 
v. Betjemann (k), the court would have ordered the’ 
delivery up to an artist of a picture painted by him- 


(d) Dolerct v. Rothschild, 1 Sim. & Stu. 598; Shaw v. Fisher, 2 De 
G. & 8m. 11; Odessa Tramways v. Mendel, 8 Ch. Div. 235. 
(e) Buaton v, Lister, 3 Atk, 385. 
Adderley v. Dizon, 1 Sim, & Stu. 607. 
WW 1 se & Stu. 607. 


pile arabe gre ae pel 325; Kenny v. Wexkam, 6 Mad. 3553 


s) "Paleke ¥ lig Dak, ‘658. 
(kt) 23. & H. 544. 
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self, as having a special value to him; only in that 
case the plaintiff appeared to have himself put a fixed 
price upon the picture, so that the damages became an 
adequate remedy. 
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The court will also compel the specific delivery up (4) Delivery 
of heirlooms or chattels of peculiar value to the owner, ion 


and on the ground that the specific thing is the object, 
and damages will not afford an adequate compensation 
(1). Thus, the Pusey Horn, the patera of the Duke 
of Somerset, were things of such a character as a jury 
might (possibly) estimate by their weight—obviously a 
very inadequate and unsatisfactory measure of damages; 
it would be strange if, in such cases, the law did not 
afford any remedy; and great would be the injustice if 
an-individual could not have his own property back, 
but should be obliged to take for it the estimate of 
people who could not value it as he did (m). 


The cases which have been referred to are not the 
only class of cases in which the court will entertain a 
suit for delivery up of specific chattels. For where a 
fiduciary relation subsists between the parties, whether 
it be that of an agent or a trustee or a broker, and in 
all these cases whether the subject-matter be stocks or 
cargoes, or chattels of whatever description, the court 
will interfere to prevent a sale, either by the party in- 
trusted with the goods, or by a person claiming under 
him, and will compel a specific delivery up of the 
articles (2). 


ot 


of 
value 


(s.) Specific 
performance 


The Courts of Common Law obtained under the Common 
powers as to 


(L) Somerset v. Cookson, 1 L. C. 891; Pusey v. Pusey, 1 Vern. 273. 

(m) Fells v. Read, 3 Ves. 70; Macclesfield v. Davics, 3 V. & B. 16; 
Reece v. T'rye, 1 De G. & Sm. 273; Beresford v. Driver, 14 Beav, 387 ; 
16 Beav. 134. 

(n) Wood v. Roweliffe, 3 Hare, 304; 2 Ph. 383; Pollard v. Clayton, 
1K. & J. 462; Edwards v. Clay, 28 Beav. 145. 
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livery under 
17 & 18 Vict. 


Judicature 
Acts, 1873-83. 


II. Contracts 
respecting 
me 


Generally 
enforced, 
ause 
damages at 
law no 
remedy. 
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Common Law Procedure Act of 1854 (0), after judg- 
ment in’ an action of detinue, the same jurisdiction 

compel the return of a chattel as the Court of 
Chancery, but the latter court might have enforced its 
decree by attachment, whilst the Courts of Common 
Law could only have enforced restitution by distress 
(p). Under the Judicature Acts, however, the power 
of courts of law is now co-extensive in this respect 
with that of courts of equity. 


II. Contracts respecting land. 


As regards contracts respecting real property, these 
in general differ greatly from contracts respecting 
personal property; for with regard to contracts re- 
specting personal property, if the contract is not 
specifically performed by the vendor, the purchaser 
may in general provide himself with other personal 
property of a like description with that contracted for ; 
and this by means of the damages which he receives 
in the action, so that he in a manner specifically per- 
forms the contract for himself; but with regard to 
contracts respecting a specific messuage or specific 
parcel of land, the locality, character, vicinage, soil, 
and accommodations of the specific messuage or land 
may give it a peculiar and specific value in the eyes 
of the purchaser, which cannot in general be replaced 
by any other messuage or land, although of the same 
precise value in the market; and damages would not 
therefore be adequate relief (7), and would not attain 
or enable the purchaser to attain the object desired ; 
and for these reasofis, the court almost invariably 


decrees the specific performance of contracts regarding 


' and the jurisdiction where it exists extends also 


(0) 17 & 18 Vict. c. 125, 8. 78. 
(p) Day's Com. Law Proc. Acts, 249. 
(q) Adderley v. Dizon, 1 Sim. & Stu. 607. 
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to lands out of the jurisdiction, if the contracting parties 
are within it (7). 


Before proceeding farther, it may be usefully men- Specifie_ 
tioned here, that the phrase “specific performance ” is etear 
capable of being, and commonly is, used in two senses,! _ 
that is to say—(1.) In the sense of turning an execu- 
tory contract into an executed one, by decreeing the 
execution of the document (usually a lease or con- 
veyance) which in and by the executory contract is 
provided for; and (2.) In the sense of carrying out 
“in specie” the very act or thing which the contract 
provides or agrees shall be done. The former of these 
two senses is the stricter sense of the phrase, and it is 
in that sense that the phrase is commonly, although 
not invariably, used in cases where the court decrees 
specific performance; the latter sense is one which, 
however common, is not strictly correct; but it is the . 
sense in which the phrase is commonly, although not 
invariably, used when the court procures (in effect) 
the specific performance of a contract by means of an 
injunction, the injunction restraining the party from 
some definite specified act, which would be in breach 
of the contract (s). 


It is proposed firstly to inquire into the cases in Cases in 
which the court will grant specific performance, not- the Statute of 
withstanding that the provisions of the Statute of Frauds is 

ai : ae ye broken in 
Frauds have not been complied with. That statute upon. 
says that no action or suit shall be maintained on an 
agreement relating to lands which is not in writing, 
signed by the party to be charged with it; and a 
contract must, as a general rule, in order to be 


specifically enforced, comply with the provisions 


(r) In re Longdendale Cotton Spinning Co., 8 Ch. Div. 150; Penn v. 
Lord. Baltimore, 3 L. C. 837. 

(8) See Wolverhampton R. Co. v. L. & N. W. R. Co., L. R. 16 Eq, at 
p- 439, per Lord Selborne. 


* 
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(b.) Where 
‘the agreement 
« Was confessed 
by the defen- 


t's answer. 


Unless the 


defendant, 


defence. 


(c.) Where 
the contract 


by the 
sceking 
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that statute (¢); and this is so whether the contract is 
comprised in one or in several documents (uw). At the 
same time, the court is in the daily habit of relieving, 
where the party seeking relief has been put into a 
situation which makes it generally against conscience 
in the other party to insist on the want of writing as 
a bar to the relief (v). 


For example, the court will enforce specific perform- 
ance of a contract within the statute, although not in 
writing, where the contract is fully set forth in the 
bill, and is confessed by the answer of the defendant (2). 
scil, because the statute was and is designed only to 
guard against fraud, and in such a case there could or 
can be no danger of fraud; also, if the defendant did 
not or does not insist on the defence, he might and 
may fairly be deemed to have waived it,—Quisque 
renuntiare potest jurt pro sc introducto (y). The defence 


|- of the statute, might, however, and may be insisted on 


defendant, and such a defence was and is 
good (2). 


And more important than all, the court will enforce 
specific performance of a contract within the statute 
where the parol agreement has been partly carried 
into execution by the party praying relief (a), and this 
upon the ground that otherwise one party would be 
able to practise a fraud upon the other, contrary to the 
intention of the statute; therefore, where one party 
has executed his part of the agreement in the confi- 


(t) Shardlow v. Cotterell, 20 Ch. Div. go. 

(u) Studds v. Watson, 28 Ch. Div. 305; Baumann v. James, L. R, 
3 Ch. App. 508, citing Ridgway v. Wharton, 6 Ho. Lo. Ca. 238; Long 
vy. Millar, 4 C. P. Div. 450; Wyleon v. Dunn, 34 Ch. Div. 569. 

1) (v) Bond v. Hopkins, 1 S.'& L. 433. 

(x) Att.-Gen. v. Sitwell, 1 Rou. & Col. Exch. Ca. 559; Gunter v. 
Halsey, Amb. 586. 

(y) 1 Fonbl. Eq. B. 1 i = ma ger 

(z) Cooth v. cheery ; Blagden v. Bradbear, 12 Vea. 466, 
47. ee ee Det to anon ee 

(a) Caton v. Caton, L. R. 1 Ch. 137. . 
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dence that the other party will do the same, and it 
would be a fraud upon the former to suffer the latter 
to escape from the performance of his part of the agree- 
ment (0), equity will decree specific performance. The 
question to be considered is therefore this: What is Part-perform- 


ance —wha 
part-performance ? 7 i 


(1.) Acts merely introductory or ancillary to an (1.) Introduo- 
agreement are not considered as acts of part-perform- a 
ance thereof, although attended with expense; -.¢., 
delivering an abstract of title, giving directions for 
conveyances, going to view the estate, fixing upon an: 
appraiser to value stock, making valuations, admeasur- 
ing the lands, registering prior deeds, and acts of the 
like nature are not sufficient to take a case out of 
the statute (c), but are merely acts for which damages 
for the loss of time and labour are an adequate com- 
pensation ; they involve nothing which is a fraud on 
the other contracting party. 


(2.) The acts of alleged part-performance of the (2.) Acts of 
purt-perform- 
agreement must of course be referable to the agree- ance must be 


ment alleged; and they must be referable to that alone, 

and to no other title; for if they are referable other- °% 

wise, they will not take the case out of the statute, 

since they cannot properly be said to be done by way 

of part-performance of thc agreement (d). Conse- Mere 
quently, the mere possession of the land contracted" ” il 


‘ : is @ ditare 
for will not of itself be deemed a part-performance oe at 


if it be wholly independent of the contract; ¢g., where ane ot pare: 
a tenant in possession sued for the specific performance if referable — 


of an alleged agreement for a lease, and set up his — 


ent. 
Pa Nicol v. Tackaberry, 10 Gr. 109; Hussey v. Horne Payne, 4 wf 
- 311; Mf‘Manus v. Cuoke, 35 Ch. Div. 681; and see Wilson v, 
Finca R. C., L. R. 9 Eq. 28. 

(c) Hawkins v. Holmes, 1 P. Wma. 770; Pembroke v. Thorpe, 3 
Swanst. 437; Whitchurch v. ie 2 Bro, C. C. 559, 566; and see 
Williams v. Walker, 9 Q. B. D. au. 

(d) Gunter v. Halsey, Amb. § Lacon v. Mertins, 3 i 4. 
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possession as an act of part-performance of the agree- 
ment, it was held not to be such, because it was 
referable otherwise than to the agreement, scil. to his 
pre-existing character of tenant (¢c). So again, where 
a tenant from year to year continues in possession, 
and lays out such moneys on the farm as are usual 
in the ordinary course of husbandry, this is no part- 
sion, or performance of an agreement for a lease (/). But 
‘sly if the possession be delivered, and delivered and ob- 
. 0 agreement, tained solely under the contract ; or if, in the case of 
part-perform- a tenancy, the nature of the holding is made different 
ae from the original tenancy, as by the payment of a 
higher rent, or by other unequivocal circumstances, 
referable solely and exclusively to the contract, there the 
possession may take the case out of the statute. 
Especially will it be held to do so where the party let 
into, or remaining in, possession has expended money 
in building and repairs or other improvements; for 
under such circumstances, if the parol contract were 
to be deemed a nullity, the expenditure would operate 
to his prejudice, and a fraud would have been practised 
upon him; and besides, he would be a trespasser (g). 


(3.) The agree- (3.) The mere want of writing to evidence the con- 
ment mus 


t ; 
originally have tract will not of course atlord any ground for the 
been cognis- 


able in « court entertaining an action for the specific perform- 
per Sti de. 2nC¢ of it; in other words, the mere fact that the 


pendently of plaintiff cannot even recover damages for breach of 
contract (not being able to prove it for want of 

unce, the necessary written evidence), this will not of itself 
entitle him to specific performance; and it is only 

where the court has jurisdiction in the original subject- 

matter, viz., the contract, that the want of writing will 





— 


° (ce) Wills v. Stradling, 3 Ves. 378; Morphett v. Jones, 1 Swanst, 181. 
(f) Brennan v. Bolton, 2 Dr. & War. 349; and see Afaddison v. 
Alderson, 8 App. Ca. at p. 480, per Lord Selborne. 
) Lester v. Foxerost, 1 L. C. 828; Aylesford's Case, 2 Str. 783; 
Mundy v. Jolliffe, 5 Mv. & Cr. 167; Gregory v. Mighell, 18 Ves. 328 ; 
Pain v. Coombs, 1 De G. & Jo. 34, 46. 
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not deprive the court of its jurisdiction where there 
has been part-performance (2). And if the contract, 
supposing it to have been in writing, has (e.g., through 
lapse of time) become impossible of specific perform- 
ance, any acts of part-perfurmance thereof will cease 
to be available as a substitute for the writing; and 
when this is so, the plaintiff will not even have 
damages (7), Also, where the possession taken is not 
under the contract, but is adverse to it, the circuim- 
stance that there is no legal remedy does not of itself 
suffice to give the court jurisdiction (A). 


(4.) Payment of a part or even of the whole of the (4.) The 
; done must not 
purchase-money is not an act of part-performance 50 te capable of 
as to take a contract out of the Statute of Frauds (/) ; pping undone: 
“for it may be repaid, and then the parties will be payment of 


“just as they were before, especially if repaid with r"*°-""!* 


“interest.” Another reason alleged for the rule 


“ part-payment does not take the case out of the statute pertormaness 
Me : ; yooause repay- 
is, that the statute has said (m), with respect to goods, ment will put 


“ that part-payment shall operate as a part-performance ; jie,Pan es 


“and the courts have therefore considered this as ex- aetigeg 
“cluding agreements for dunids, because when the Legis- 29 Car. IT. «. 3, 
“Jature said it should bind in the case of goods, and = 

“ were silent as to the case of lands, they meant that it 


“should not bind in the case of lands” (7). unius exclusio 
alterius. 


(5.) Marriage alone is not a part-performance of 2 (s.) Marriage is 
parol agreement in relation to it; for to hold this would — 
be to overrule the Statute of Frauds, which enacts that ante 


; : t usuall 
every agreement in consideration of marriage, in order capable of, 


(kh) Kirk v. Bromlcy Union, 2 Phil. 940; Humphreys v. Green, to 
Q. B. D. 148. “ 
(i) Savery v. Pursell, 39 Ch. Div. 508. T 

(k) East India Co. v. Veerasawmy Moodelly, 7 Moo. P. C. C. 482. 
(1) Hughes v. Morris, 2 De G. M. & G. 349; Humphreys v. Green, 


upra, 
{m) See. 17. 
(n) Clinan v. Cooke, 1 8. & L. 41; Seagood v. Meale, Prec. in Ch. 
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to be binding, must be in writing (0). But a parol 
contract may be taken out of the statute by acts of 
part-performance independently of the marriage. Thus, 
in Surcombe v. Pinniger (p), a father, previous to the 
marriage of his daughter, told her intended husband 
that he meant to give certain leasehold property to 
them on their marriage. After the marriage he gave 
up possession of the property to the husband, to whom he 
directed the tenants to pay their rents, and handed to 
the husband the title-deeds. The husband also expended 
money upon the property. It was held that there had 
been sufficient part-performance of the parol contract 
to take the case out of the Statute of Frauds. “In 
“this case,” said Turner, L.J., “there is a part-perform- 
“ance by the delivering up of possession to the husband, 
“—a fact which has always been held to change the 
“situations and rights of the parties——and there has 
“been considerable expenditure by the husband on the 
“property. There is, therefore, here what was wanting 
“in Lassence v. Tierney (q)—acts of part-performance 
“besides the marriage ” (7). 


It seems that if there be “a written agreement 
“after marriage, ‘in pursuance of a parol agreement 
“ before marriage, this takes the case out of the statute” 
(s); and the reason is this, that the object of the 
4th section of the Statute of Frauds was not to alter 
principles of law, but modes of evidence. Its object 
was to prevent the mischief arising from resorting 
to oral evidence to prove the existence of the terms 





(0) Warden v. Jones, 2 De G. & Jo. 76; Cuton v. Caton, L. R. 1 Ch. 
App. 137; L. R. 2 Ho. of Lds. 127, 


(P) 3 De G. M. & G. 571; Ungley v. Ungley, 4 Ch. Div. 73;5 Ch. 
iv. 7. 
“ (g) 1 Mao & G. 551. 

(r) Warden v. Jones, 2 De G. & Jo, 84. 

(s) Turner, L.J., in Surcombe v. Pinniger, 3 De G. M. & G. 571; 
Dundas v. Dutena, 1 Ves. 196; Bark v. Young, 26 L. J. Ch. 157; 
Peach. on Marr. Sett. 81; but see Lord Cranworth’s remarks in Warden 


v. Jones, 2 De G. & Jo. 85; also Trowell v. Shenton, 8 Ch. Div. 318; 
Dashwood v. Jermyn, 12 Ch, Div. 776. 
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of an alleged verbal agreement in certain specified 
cases, and, amongst the rest, an agreement made in 
consideration of marriage. It is obvious that there 
can be no ground to apprehend any such mischief 
(at least, as between the parties) where you have a 
writing signed after marriage by the party to be 
charged, and referring clearly to the terms of an ante- 
nuptial agreement. It is therefore sufficient (at least, 
as between the parties) if there be a memorandum 
clearly containing the terms of the agreement before 
the action or suit arises (/); but it is obvious that as 
against third parties a fraud might easily enter here. 


And with regard not only to parol marriage con- Aes er aes 
tracts, but to other parol contracts generally, “a repre- purpose of io- 
“sentation made by one party, although by parol, for 
“the purpose of influencing the conduct of the other eaueee: 
“party, and acted on by the latter, will be sufficient, forced. 
“although never subsequently evidenced by writing, 

“to entitle him to the assistance of the court for the 
“purpose of making good such representation” (2) ; 
and it is a leading principle, repeatedly adopted in where on 
equity, that where, upon the marriage of two persons, tyiri party 


a third party makes a representation upon the faith of does > ie 


which the marriage takes place, he shall be bound tu on the faith 
Of WHI6 


make his representation good (»); and an injunction j.4¢¢ 

i ~ place, he is 
has been granted to restrain the enforcement of a de- pisses 00 i ee 
mand, the party seeking to enforce it having, while a it good. 
marriage treaty was pending, falsely represented to the 
father of the lady that there was no such demand exist- 


ing. “If,” said Lord Thurlow, “any man, upon a treaty 





Ae Bailey v. Sweeting, 30 L. J. C. P. 150; Smith v. Hudson, 6N. Ry 
I 

(u) Hammersley v. De Biel, 12 Cl. & Fin. 62, 78 ; and see Alderson, 
Maddison, 5 Exch. Div. 293; 7 Q B. D. 174; 8 App. Ca. 467; and 
disting. Jordan v. Money, 5 Ho. Lo, Ca. 185. 

(v) Bold v. Hutchinson, 20 Beav. 256; § De G. M. & G. 558; Wal- 
ford v. Gray, 13 W. R. 335; Affd. Ib. 761; Goldicutt v. Townsend, 28 
Beav. 445; Prole v. Soady, 2 Giff. 1; and especially Barkworth v. 
Young, 26 L. J. Ch. 157. ‘ 
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“for any contract, will make a false representation, by 
‘means of which he puts the person bargaining under 
‘a mistake as to the terms of the bargain, it isa fraud 
“it misleads the parties contracting on the subject 
“of the contract” (z). And the party, although an 
infant at the time, will be bound by his or her mis- 
representation (7). 


But of course, where the representation is not of an 
existing fact, but of a mere intention, or where a 
promisor will not bind himself by a contract, but gives 
the other party to understand that he must rely upon 
his honour for the fulfilment of his promise, in these 
cases, of course, the court will not enforce the per- 
formance of the representation or promise (2). 


A contract regarding lands will be taken out of the 
operation of the statute, where the agreement is in- 
tended to be put into writing according to the statute, 
but that is prevented from being done by the fraud of 
one of the parties. In such a case courts of equity 
have said that the agreement shall be specifically exe- 
cuted, for otherwise the statute, designed to suppress 
fraud, would be the greatest protection to fraud; ¢.g., 
if a man should treat for a loan of money on mortgage, 
and the conveyance was to be by an absolute deed of 
the mortgagor and a defeasance by the mortgagee, and, 
after the absolute deed is executed, the mortgagee 
fraudulently refuses to execute the defeasance, equity 
will decree a specific performance (a). | 


(xz) Neville v. Wilkinson, 1 Bro. C. C. 543; Montefort v.. Montcfiori, 

Wa. Bl. 363; and distinguish Caton v. Caton, L. R. 1 Ch. App. 137; 
L. R. 2 Ho. of Lords, 127; Cahill v. Cahill, 8 App. Ca. 420, 

‘(y) Ads v. Fox, 37 Ch. Div. 153. 

(z) Maunsell v. White, : Jo. & L. 539; 4H. L. Cas. 1039; Jorden 
v. Money, 15 Beav. 372; 2 De G. M. & G. 318; 5 Ho. of Lads, Cas, 


(a) Maxwell +. Montacute, Prec, Ch. 526; Joynes v. Statham, 3 Atk. 
389; Lincoln v. Wright, 4 De G. & parr saad : 
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It is now proposed to consider the principal defences Grounds of 
that may be set up to a suit for specific performance, 
the Statute of Frauds being one of the most frequent 
of these defences; but the defence of the statute has 
been already sufficiently dealt with. 


A misrepresentation having relation to the contract, Sr b 
made by one of the parties to the other, is a ground for plaintiff : 
refusing the interference of the court at the instance ferences te the 
of the party who has made the misrepresentation, and contract. 
may, In certain cases, be a ground for setting aside the 
contract, at the instance of the party deceived (0); and 
for this purpose a misrepresentation by an agent would 
be the imisrepresentation of his principal (c); and a 
representation in the case of a sale of leaschold lands 
that: the lease contained no unusnal covenants would be 
ground for refusing specific performance, if in fact the 
lease contained covenants or a covenant of an unusually 
restrictive character, ¢.g., to build on the land and there- 
after to maintain houses of a value to command double 
the rent reserved by the lease (7), And misleading 
conditions of sale (¢) are, and (in the case of a sale by 
trustees) depreciatory conditions of sale (f) used to be, 

a ground for refusing specific performance. 


Mistake is also a ground of defence; for the court Leo Fret sled 
not only requires that there must be an agreement specitic wees 


binding at law, but that the contract must be more = 
than merely legal ; must not be hard or unconscionable ; 
must be free from fraud, from surprise, and from mis- 
take; for where there is a mistake, there is not that 


(b) Edwards v. M‘Ieay, Coop. 308; Baskcombe v. Beckwith, L. R. 
Eq. 100; and see Hrnty v. Schrider, 12 Ch. Div. 666. 

(c) Mullins v. Miller, 22 Ch. Div. 134. 

(d) Andrew v. Aitken, 22 Ch. Div. 218. 

(e) Inve Marsh and Lord Granville, 24 Ch. Div. 11; Heywood v. 
Mallalieu, 25 Ch. Div. 357. 

Uf) Dunn v. Flood, 25 Ch. Div. 629; but see now Trustee Act, 1888 
(51 & 52 Vict. c. 59), & 3, a8 to sales subsequent to December 24, 1888. 
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consent which is essential to a contract in equity; 


Parol evidence non videntur quit errant consentire (g). Also, it is a 


of mistake is 
admitted not- 


The statute 


bind, but that 
unwritten 


3.) Error of. 
hae al- 
though attri- 


negligence. 


settled rule of the court to admit parol evidence, not 
merely for the purpose of proving a mistake by way 
of defence to a suit for specific performance, but for 
the purpose of correcting the mistake. This admission 
of such evidence is not a breach of the Statute of 
Frauds; because it should be remembered that the 
statute says, ‘‘ No person shall be charged with the 
‘‘ execution of an agreement who has not, either by him- 
‘self or his agent, signed a written agreement ;” but 
the statute does not say that if a written agreement is 
signed, that shall bind; but what it says is, that an 
unwritten agreement shall not bind 


It follows from what has been stated, that where 
the defendant has been led into any error or mistake, 
the plaintiff cannot enforce the contract. Thus in 
one case (2), & professional man was relieved at his own 
suit from an error in a deed of his own drawing; and 
in Afalins vy. Freeman (7), where an estate was pur- 
chased at an auction under a mistake as to the lot put 
up for sale, and the mistake arose wholly through the 
carelessness of the defendant, specific performance was 
not enforced. The Master of the Rolls in that case 
said :—‘‘ Certainly, if the defendant did fall into any 
‘‘ mistake, the plaintiff or his agents in no respects 
‘‘ contributed to it; and if the defendant, by his care- 
‘* lessness, has caused an injury or loss to the plaintiff, 
‘‘ he is accountable for it, and may be answerable for 
‘‘damages at law. But in cases of specific perform- 


* ance, the court exercises a discretion; and knowing 


‘that a party may have such compensation as a jury 


(9) Fry on Spec. Perf. 212; and see Jones v. Clifford, 3 Ch. Div. 


79. 
(A) Clinan v. Cooke, 1 Sch. & Lef. 39. 
(3) Bali v. Storie, 1 S. & S. 210. 
(j) 2 Keen. 25, 34; and distinguish Jeffreys v. Fairs, 4 Ch. Div. 
448; Tamplin v. James, 15 Ch. Div. 215. 
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‘‘ will award him in the shape of damages at law, will 

‘not, in all cases, decree a specific performance ; as in 

‘‘cases of intoxication, although the party may not 

‘‘ have been drawn into drink by the plaintiff, yet, if 

‘‘the agreement was made in a state of intoxication, 

‘the courts will not decree a specific performance. 

‘‘ And the question here is not, whether the alleged 

‘‘mistake, if true, is one in respect of which the court. 

‘will relieve; but whether the court will enforce 

‘“snecific performance, or leave the defendant to his 

“legal liability. And I think that here the defendant Contract not 

PP ‘ : : : enforced 
was hurried and inconsiderate, and when his error wiere de- 

‘“‘was pointed out to him, was not so prompt as he Liem wr 

‘ought to have been in declaring it; also, that, by purchase or 

‘his conduct, he occasioned some loss to the plaintiff ; one 

‘for that he is answerable, if the contract was valid ; 

‘‘ and he will be left so, notwithstanding that it would not 

‘be equitable in my opinion to compel him to perform 

‘‘the contract” (4). The defence of a want of assen- 

sus ad iden between the parties would, it may be 

here observed, be a defence not only tv any decree for 

specific performance (/), but also to any legal claim for 

damages,—sci/. because without such an assent there 

is no contract at all. 


Where a mistake or parol variation is set up by the Effoot of : 
defendant as a defence against the specific performance a yar 
of a written agreement, the following distinctions are 


taken :-— 


(a.) Where the mistake or parol variation consists (a.) 
in this, that, after the parties to the contract hadj;” 
mutually agreed with each other, an error occurred in 


the reduction of the agreement into writing ; if it appeary/qriting, spec 


(k) Manser v. Back, 6 Hare, 443; Alvanley v. Kinnaird, 2 Mac. & 
G. 7; Bazendale v. Seale, 19 Beav. 601; Wood v. Scarth, 2 K. & J. ae 

(t) Marshall v. Berridge, 19 Ch. Div. 233; May v. Thomson, 20 Ub. 
Div. 705. ‘ 
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ance decreed that the written agreement, varied according to the 
with parol 


variation set Gefendant’s contention, represents the true contract 

a Arges de- between the parties, the court will enforce specific 

performance of the contract as so varied. Thus, where 

a bill was brought for the specific performance of a 

written agreement to grant a lease at a rent of £9 per 

annum, and the defendant insisted that it ought to 

have been a term of the written agreement (as it had 

been of the parol agreement), that the plaintiff should 

pay all taxes, Lord Hardwicke granted specific per- 

formance, and directed that the terms of the verbal 

agreement should be carried out by the covenants to 

Plaintiff can- be inserted in the lease (7). On the other hand, a 

ae ee plaintiff seeking to enforce specific performance cannot 

formance with in the general case go into evidence to show that, by 
parol variation : : : 

of written fraud, accident, or mistake, the written agreement does 

SORE YaiGh express the real terms of the prior verbal agree- 

ment, so as to obtain specific performance of the written 

agreement with the variation; but if the variation 

Exception,— [is 72 favour of the defendant, the court may enforce 

unless the in Specific performance of tho written agreement with 

oe neve such variation. Thus, where the defendant agreed in 

dant. writing to grant the plaintiff a lease at a specified rent 

and for a specified term, and the plaintiff filed a bill 

for specific performance, stating the above agreement, 

and that it was farther agreed that he, the plaintiff, 

should pay a premium of 4200, which, by his claim, 

he offered to do; the court, notwithstanding that the 

defendant insisted upon the statute as a good defence, 

held that the statute was not a good defence, Knight 

Bruce, L.J., saying (in effect), ‘True it is, that when 

‘‘ persons sign a written agreement (n), and there has 

‘‘been no fraud or mistake, the written agreement 

‘binds at law and in equity, according to its terms, 

“although verbally a provision was agreed to which 


(m) Joynes v. Statham, 3 Atk. 388. 
(n)+29 Car. II. a 3. 
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‘‘has not been inserted in the document; nevertheless The court 
‘‘either of the parties sued in equity upon it may ey te 
‘‘ask the court to be neutral, unless the plaintiff will 
‘‘consent to the performance of the omitted term ” (0) ; the same suit. 
or the court will reform the contract, and in such a 

case enforce, and not rescind it (7); and such rectifi- 

cation and specific performance may (the case being 

otherwise proper) be effected in one and the same 

action (q). 


The case of Zownshend vy. Stangroom (r) affords a 
strong illustration of the above-mentioned distinction be- 
tween the respective rights of a plaintiff and of a defen- btween plain- 
: BS sears ; uff ena 
dant setting up a parol variation to a written contract. and defendant 


There a lessor filed a bill for the specific performance tis evtore a 
of a written agreement for a lease, with a variation as “°° 
to the quantity of land to be included in the lease, 
supported by parol evidence. The lessee filed a cross- 

bill for specific performance of the written agreement 
without the parol variation. Lord Eldon dismissed 
both bills; the first, because the parol evidence was not 
admissible on behalf of the lessor seeking specific per- 
formance; the second, because it was admissible when 
adduced by such lessor, as defendant, for the purpose 

of showing that by mistake or surprise the wnitten 
agreement did not contain the terms intended to 

be introduced into it (s). 


(b.) But where the mistake or parol variation set up babies 
by the defendant does not show a mere mistake in the standing ns to 
reduction of the contract into writing, but that. one (\ _ 
party understood one thing, and the other another, 
there is no contract at all in such a case, for want of 


(0) Martyn v. Pycroft, 2 De G. M. & G. 785; Parker v. Taswell, 2 
De G. & Jo. 559. 

(p) Henkle v. Roy. Ex, Assoc. Co., ¥ Ves. Sr. 317. 

(q) Olley v. Fisher, 34 Ch. Div. 367. 

(r) 6 Ves. 328; Smith v. Wheatoroft, 9 Ch. Div. 223. 

(8) Woollam v. Hearn, 2 L. C. 468. 
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ad the necessary assensus ad idem, and the plaintiff’s bill 
oid is consequently dismissed (¢). Also, it has been 
papain said, that when the written contract is ambiguous in 


isexpressed itself, the plaintiff cannot as a matter of right obtain 

ewe specific performance of it, construed in the way that he 
has construed it, if the defendant has construed it in 
a different way (wv); on the other hand, it has been said 
(and with much greater propriety) that in the case of 
an agreement expressed in writing, the fact that the 
plaintiff has put an erroneous construction upon it, 
and has even insisted upon that construction, does not 
preclude the existence of the contract or the fact of the 
assensus ad idem ; and consequently, that the plaintiff 
may at the trial waive the construction which he has 
hitherto insisted on and obtain specific performance 
according to (what the defendant admits is) the true 
construction (7). The dictum and decision to the 
contrary in Marshall v. Berridge () may be regarded 
therefore as overruled. 


(8.) Where tle (¢.) Again, when the mistake or parol variation, 

ogy subse. which the plaintiff or defendant seeks to set up, is in 
fact a further term agreed to in parol between the 
parties subsequently to the written agreement, the case 
in nowise comes within the equitable doctrine of mis- 
take, and the parol variation is inadmissible under the 
Statute of Frauds, except possibly in cases where the 
refusal to perform it might amount to fraud (y); or 
unless there have been such acts of part-performance 
as would justify a decree in the case of an original 
substantive agreement (z). 


(t) Legal v. Miller, 2 Ves. Sr. 299; Marshall v. Berridge, 19 Ch. 
iV. 233. ¥ 
(a) Soarshall v. Berridge, supra. 
(v) Preston v. Luck, 27 Ch. Div. 497. 
(x) Supra. 
(y) See observations of Sir W. Grant in Price v, Dyer, 17 Ves. 364. 
(2) Legal v. Muller, 2 Vee. Sr. 299; Van v. Corpe, 3 My. & K. 269, 
277. 
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Another common ground of defence to an action for (4.) 
specific performance is, that, by a misdescription of the according as it 
property, the defendant has purchased what he never '**ubstential 
intended to purchase. But in considering this de- 
fence, it is necessary to distinguish according as the 
misdescription is of a substantial character, or is of 


such a character as fairly to admit of compensation. 


(1.) In cases of substantial misdescription, the Where the 
principle upon which the court acts is thus stated by ane abl 
Lord Eldon (a):—‘‘ The court is, from time to time, sever 
‘‘anproaching nearer to the doctrine that a purchaser is good de- 
“shall have that which he contracted for, or not be ne 
‘‘compelled to take at all that which he did not: mean 
‘to have.” Accordingly, where a vendor of land sues 
for specific performance, and there is a misdescription 
of the property in the written contract, he shall not. 
have specific performance if the misdescription is of a 
substantial character. Thus, where property was sold Purchaser 
as copyhold, but turned out to be partly freehold, it Lor gmpeled 
was held that the vendor could not compel specific '+} Free 
performance, notwithstanding a special condition pro- copyhold. 
viding that errors in the description should not invali- 
date the sale; and in such a case it 1s useless to insist 
that freehold is better than copyhold; ‘for it is un- 
“necessary for a man who has contracted to purchase 
“ one thing to explain why he refuses to accept anuther ” 

(b). And in cases of this sort, even an express condi- 
tion of sale purporting to provide that any misdescrip- 
tion should not annul the sale, would not cure the 
purchaser's objection ; for such a condition refers to the 
physical condition of the property sold, and not to the 


tenure thereof or the title thereto (c). So also, and 


(a) Knatehbull v. Grueber, 3 Mer. 146; and see Jaquce v. Milld, 
6 Ch, Div. 153. 

(3) Ayles v. Cox, 16 Beav. 23; Drewe v. Corp, 9 Vea. 368; Wright 
v. Howard, 1 S. & 8. 190; Hart v. Swaine, 7 Ch. Div. 42; and see 
Arnold vy. Arnold, 14 Ch. Div. 270. 

(c) In re Beyfus and Masters’s Contract, 39 Ch. Div. 110. 
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fe) Unger for the same reason, a purchaser is not compelled to 

of original 4 take an underlease instead of an original lease (d). 

gaan. Again, where a wharf and jetty were contracted to be 
sold, and it turned out that the jetty was liable to be 
removed by the Corporation of London, specific per- 
formance was refused (v); and in the case of the sale 
of a residence and four acres of land, where it turned 
out that there was no title to a slip of ground of about 
a quarter of an acre between the house and the high- 
road, so that people in passing could look in at the 
windows, specitic performance was refused (/). 


Where the (2.) On the other hand, in cases where the mis- 
difference is ae cae . : : ‘ 
slight, anda ‘lescription is not substantial, but is a proper subject 


roper sub- ; : ‘ 
Test tot cya. for compensation, the court will enforce the contract 


pensation, the at the suit of the vendor, compelling him only to make 
contract will 


be enforced Compensation to the purchaser. For example, where 
lac a there was an objection to the title to six acres out 
where acreage of o Jarge estate, and tlicse six acres did not appear 
is deficient. : : . 
material to the enjoyment of the rest (g), specific per- 
formance was decreed. So again, where fourteen acres 
were sold as water-meadow, and twelve only answered 
that description, the misdescription was held a fit sub- 
Purchaser. ject for compensation (1). And generally where the 
purchaser seeks specific performance, and there has 
formance, ant been a misrepresentation as to the quantity, ‘the 
may at the : : 
‘right of the purchaser is to have what the vendor 
‘‘can give, with an abatement out of the purchase- 
‘‘money for so much as the quantity falls short of the 
‘‘ representation” (7); and where a vendor having a 


Madeley v. Booth, 2 De G. & Sm. 718 ; In re Beyfus’s Contract, 
supra. 
(e) Peers v. Lambert, 8 Beav. 546; and distinguish Camberwell 
Building Society v. Holloway, 13 Ch. Div. 754. 
i (f) Perkins v. Ede, 16 Beav. 193; Anatchbull v. Grueber, 3 Mer. 124. 


(7) M'Queen v. Farquhar, 11 Ves. 467; Shackleton v. Sutcliffe, 1 De 
G. & Sm. 609. ; fe 


(A) Scott v. Hanson, 1 R. & My. 128, 
(t) Hill v, Buckley, 17 Ves. 401; Horrock v. Rigby, 9 Ch. Div. 180 ; 
but see Durham v. Legard, 34 L. J. Ch. 589. 
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partial estate or interest in a property, enters into a 

contract to sell the whole property and whole estate as 

his own, ‘it is not competent to him afterwards to 

‘‘say, though he has valuable interests, he has not the 

‘entirety ; but he is bound by the assertion in his Vendor must 

bi ; sell what iu- 
contract; and if the purchaser chooses to take as terest he has, 

‘‘much as he can have, he has a right to that, and 

‘to an abatement; and the court will not hear the 

‘objection of the vendor, that the purchaser cannot 

‘have the whole” (4). And, nofa bene, that after 

conveyance of the estate, a claim for compensation can 

be maintained (/), unless there is (as there should be) 

a condition expressly limiting the compensation to 

errors or misdescriptions discovered before the date of 

completion, and not afterwards. The compensation 

recoverable by the purchaser for a misdescription is 

often of very considerable amount (7). 


The principle of granting compensation in leu of No. 
rescinding the contract, in case of any crror or mis- aN ag 
statement, will never be applied where there hag been 
fraud or misrepresentation (n). It is also a necessary Nor whore the 
principle that where there are no data from which the ¢ 
amount of compensation can be ascertained, the court 
cannot enforce the contract with compensation. Dut. 


this objection is one which the courts are unwilling to 


(k) Lord Eldon per, in Mortlock v. Buller, 10 Vea. 315; and see 
Wilson v. Williams, 3 Jur. N.S. 810; Seaman v. Vawdrey, 16 Vea. 
390; Painter v. Newby, 11 Hare, 26; Barker v. Cox, 4 Ch. Div. 
464; M'Henzie v. Hesketh, 7 Ch. Div. 675. 

(1) In re Turner and Skelton, 13 Ch. Div. 130; Jolliffe v. Baker, 11 
Q. B. D. 255; Palmer v. Juhknson, 12 Q. B. D. 323 and on app., 13 
Q. B. D. 351; Perriam v. Perriam, W. N. 1884, p. 5; and the older 
cases to the contrary, Manson v. Zhacker, 7 Ch. Div. 620, Besley v. 
Besley, 9 Ch. Div. 103, and Allen v. Richardson, 13 Ch. Div. 524, mus 
now be taken to be overruled, unless distinguishable as in Clayton ¢. 
Leech, 41 Ch. Div. 103. 

(m) Royal Bristol Society v. Bomash, 2 Ch. Div. 390, distinguishing 
Bain v. Fothergill, L. R. 7 Ho. Lo. 15 

(n) Clermont v. Tasburgh, 1 J. & W. 120; Price v. Macaulay, 2 De 
G. M. & G. 339, 3443 but see Powell v. Elliott, L. R. 10 Ch, App. 424. 


656 


Partial per- 
formance not 
compelled 


prejudicial 
to third 
parties, 


Lapse of 
ti m @. 


At law, time 


contract, 


ul 
aad Oe by the 


e abuve of the 
case ag to 
time. 


THE CONCURRENT JURISDICTION. 


entertain (0). And further, the court will not, at the 
suit of a purchaser, compel any partial performance of 
a contract that would be unreasonable or prejudicial to 
third parties interested in the property ( »); nor where 
the deficiency as to the extent or duration of an interest 
contracted to be sold does not admit of compensation 
(7). Similarly, where a husband and his wife con- 
tracted to convey the wife’s fee-simple lands, in which 
the husband had an estate for his life, and the wife 
refused to complete, the court would not enforce the 
contract against the husband to the extent of his 
estate (7). 


Another ground of defence to an action for specific 
performance is lapse of time; in other words, that 
the plaintiff has not performed his part of the con- 
tract at the time specified, At law, the plaintiff must 
(prior to the Judicature Acts) have shown that all 
things on his part to be performed had been per- 
formed within the time specified; for time was always 
of the essence of the contract at law (s). In equity, 
the question of time was differently regarded; for a 
court of equity discriminated between those terms of 
n contract which were formal, and those which were 
of the substance and essence of the agreement (f) ; 
and applying to contracts those principles which had 
yoverned its interference in relation to mortgages (1), 
it held time to be primd facie non-essential, and accord- 
ingly granted specific performance of agreements after 


(0) Ramsden v. Hirst, 4 Jur. N. S. 200; Brooke v. Rounthwatte, § 
Hare, 298 ; Powell v. Hlliott, supra. 

p) Thomas v. Dering, 1 Keen, 729; ear v. Stulley, 6 W. R. 
206; and see Whittemore v. pegs L. R. 8 Eq. 603; Inve Terry 
Xi "White's Contract, 32 Ch. Div. 


(9) Balmanno v. Lumley, 1 V. e 5. 225; Ridgeway v. Gray, 1 Mac. 


109. 

Be Cade v, Willineon, L. R. 5 Ch. App. 534. 
(a) Stowell v. Robinson, 3 Bing. N. C. 928. 

_ (t) Parkin v. Thorold, 16 Beav. 59. 

(uw) Per Lord Eldon in Seton v. Slade, 7 Ves. 273. 
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the time for their performance had passed, at least 
in cases where the element of time was clearly not 
of consequence. There were, however, certain cascs 


where lapse of time was a bar to relief even in equity. When lapse of 
For either, (a.) The time for completion of the contract eae. a 


may have been originally of the essence of the contract, ‘*.,, 


and that either by the express agreement of the parties originally of , 
(v), or from the nature of the subject-matter, as in the contract. 


the case of reversionary interests (xc); or (b.) The time, (b ) Where 
though not originally of the essence of the contract, of 
may have been made so by subsequent notice (y),— of 


such notice being reasonable (z); or again, (c.) The sequent 
delay may have been so great as to evidence an (¢, (o) Where 


abandonment of the contract irrespectively of any 
express stipulations as to time (a); but in none of of laches or 
the cases has a delay under twelve months been held, iar 
when unaccompanied by other circumstances, to amount 


to evidence of abandonment. And now the rules of Law and 
equity as to whether time is or is not of the essence she dial 


of the contract prevail at law also (0). 


It has already been pointed out that courts of (6.) The plain- 


tiff h t 
equity will never countenance fraud, and that where “clean 
there is reason to believe that a contract is tainted with hes bean tricky 
fraud, the court will refuse relief unless the party seek- 
ing its aid comes with clean hands, and has a conscien- 


tious title to relief (c). If, therefore, there has been 


or Hudson v. Bartram, 3 Mad. 440 ; Huneyman v. Marryat, 21 Beav. 
14, 

Mey Hipwell v. Knight, 1 Y, & C. Exch. Ca, 416; Withy v. Cottle, 
T. & R.78; Walker v. Jeffreys, 1 Hare, 341. 

(y) Taylor v. Brown, 2 Beav. 180; Benson v. Lamb, 9 Beav. 502; 

acbryde v. Weekes, 22 Beay. 533. 

(2) Crawford v. Toogood, 13 Ch. Div. 153; Green v. Sevin, 13 Ch. 
Div. 589; /atten v. Russell, 38 Ch. Div. 334. 

(a) Moore v. Blake, 2 Ball. & B. 62; Milwards v. Thanet, 5 Veag 
720 n.; Eads v. Williams, 4 De G. M. "& G. 691; Mills v. Haywood 
6 Ch. Div. 196. 

(6) Judicature Act, 1873, s. 25, sub-sec. 7; Nodle v. Edwards, § Ch. 
Div. 378. 

(c) SHornett v. Yielding, 2 S. & L. §54; Reynell v. Sprye, 1 De G. 
M. & G. 660; Post v. Marsh, 16 Ch. Div. 395. 
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actual misrepresentation (d), or fraudulent suppression 
of the truth (¢), misleading particulars or conditions (/), 
or (in the case of sales by trustees) depreciatory con- 
ditions (¢), equity will refuse to enforce specific per- 
formance; and the person defrauded or prejudiced 
may even rescind the contract (1). But as regards 
depreciatory conditions, the purchaser is not now con- 
cerned therewith after the completion of his purchase, 
unless he was acting in collusion with the trustees at 
the date of the contract of sale (2); also, trustees are 
not now liable in any way for alleged depreciatory 
conditions, unless these conditions in fact rendered 
the consideration for the sale inadequate (k); more- 
over, the purchaser is expressly deprived of the right of 
making any requisition on the ground of the condi- 
tions of sale being or appearing to be depreciatory (/). 


Although, as a general rule, inadequacy of considera- 
tion was not, except in cases of sales of reversionary 
interests (m), and is not, except where frand or im- 
position is presumed, a ground for refusing specific 
performance (7), still, as the aid by equity in such 
cases is discretionary, a contract which would work 
a great hardship will not be enforced, but the plain- 
tiff will be left to his remedy at law (0),—scil. for 
damages. 


(d) Brooke v. Rounthwaite, st ae 290; /figgins v. Sameds, 2 J. & H. 
460 ; Farebrother v. Gibson, 1 De G. & Jo. 602. 

(6) Drysdale v. Mace, 5 De G. M. & G. 103; Shirley v. bcleaciac 
Bro, C. C. 440. 

(f) Brewer v. Brown, 28 Ch. Div. 309. 

@ ) Dunn v. a 28 Ch, Div. 586; and‘see Dance v. Goldingham, 
L. R. 8 Ch. App. 90 

(hk) dn re annie, W.N. 1879, p. 64. 

(t) fia & §2 Vict. c. 59, a. 3. 


(m) P layford, 4 Hare, 546; and see supra, p. 571. 

ts) eae. - ree Moll. 477. 

(0) Wedgwood v. Adams, 6 Beav. 600, 8 Beav. 103; Watson v. Mar. 
aston, 4 De G, M. & G. 230, 239; Tildasiey v. Clarkeon, 30 Beav. 419; 
Peacock v. phir rag Beav. 355; and see Jn re G. N. Ry. Co. and 
Sanderson, 25 Ch. Diw. 788, 
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So again, as we have already seen, specific perform- (8.) The con- 
tract involves 
ance of an agreement to perform an unlawful act (py), or the doing of 
which would involve the breach of any prior contract =) 


(¢), or @ breach of trust (7), will not be enforced. of 


Also, if the alleged contract is no contract, that is, (9.) The con- 
if it is not a complete contract as such, but is incom- ene 
plete as a contract simply, whether because of some 
condition precedent not having been performed or from __. 

: dition not 
any other cause whatever, the court will not enforce fulfilled. 
specific performance of it, because that would first be 
to make the contract (s). But a mere uncertainty in 
the amount of the land agreed to be sold, if that un- 
certainty is removable upon an inquiry, will not bar 
the right to specifi¢ performance (¢),—for wd certum 
est quod certum reddi potest. As regards the parties 
to the contract, there must of course be a sufficient 
certainty as to these; but apparently the vendor is 
sufficiently described by being called ‘‘ the proprietor ” 

(w), but not if he is merely called “the vendor” (7). 
Also, the contract may be made by an agent, although 
without authority at the time, provided such authority 
be afterwards conferred by ratification of the prin- 
cipal (x). 


(‘p) Howe v. Hunt, 31 Beav, 420; Harnett vy. Yielding, 2 Sch. & Lef. 


4. 
sre Wilmott v. Barber, 15 Ch. Div. 96. 

(r) Mortlock v. Buller, 10 Ves. 292; Rede v. Onkes, 13 W. R. 303; 
4D. J. & 8S. 505; Sneesby v. Thorne, 7 De G. M. & G. 399. 

(s) Rossiter v. Miller, § Ch. Div. 648; on app. 3 App. Ca. 11243 
Williams v. Jordan, 6 Ch. Div. §17; Winn v. Bull, 7 Uh. Div. 29; 
Hudson v. Buck, 7 Ch. Div. 683; but distinguish Bonnewell v. Jenkins, 
8 Ch. Div. 70; and see Cahill v. Cakill, 8 App. Ca. 420. 

(t) Chattock v.. Muller, 8 Ch. Div. 177; and see Treas v. Savaye, 4 
Ell. & Black. 36; Haiyh v. Jagger, 16 Mee. & Wel. 525; 2 Cull. Ch. 
Ca, 231; and distinguish Parker v. Taswell, 2 De Gex. & Jo. 559 ; and 
see generally Walsh v. Lonsdale, 21 Ch. Div. 9; and Swain v. Ayres, 21 
Q B. D. 289. r'] 

(u) Rossiter v. Miller, 5 Ch. Div. 648; 3 App. Ca. 1124; and see 
Sale v. Lambert, L. R. 18 Eq. 1. 

(v) Potter v. Duffield, L. R. 18 Eq. 4; Thomas v. Brown, 1 Q. B. D. 
714; Jarrett v. Hunter, 34 Ob. Div. 182. 

(x) Dickinson vy. Dodds, 2 Ch. Div. 463; Bolton Partners v. Lamb rt, 
41 Ch, Div. 295. 
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Azo) Ene see: And finally, if the contract relates to or com- 
makea title; prises property to which the vendor is unable to make 
& titie, no decree tor specific performance will be 
ful title, made (y); so also if the title which he purports to 
make is too doubtful to be forced on a purchaser (2) ; 
or if his own title to the property is dependent upon 
the performance by him of some condition precedent, 
and he has not performed same (a), or he has even 
incapacitated himself from performing same or from 
completing (6). But where the defect is simply one of 
conveyance, and not of title, and the time fixed for 
completion is not of the essence of the contract, the 
purchaser must first have given the vendor a reason- 
able notice to remove the defect, before he will be 
“Good holding justified in repudiating the contract (c). Also, the 
“Marketable title which the purchaser may require is usually only 
fingeibed” Such & as the conditions of the sale entitle him 
to; ¢.g., it may be only a ‘‘ good holding title” (d), 
and not necessarily what is called a ‘‘ marketable 
title;” but a misleading condition will not be per- 
mitted to prejudice the purchaser in this respect (e). 
This particular defence, if successful, will also of course 
deprive the plaintiff (the vendor) of any right to damages 
for the defendant’s breach of the contract (/). 
Sone | io” _» Purchaser will not be compelled to take a title 
not forced on Which depends upon proof of the seller not having had 


@ purchaser. 


(v) Lawrie v. Lees, 14 Ch, Div. 249; 7 App. Ca. 19; Palmer v. Locke, 
18 Ch. Div. 381 ; and consider Truscott v. Diamond Rock Boring Co., 
20 Ch. Div. 251, and Brewer v. Broadwood, 22 Ch. Div. 105. 

(3) Pyrke v. Waddingham, 10 Ha.1; Pegler v. White, 33 Beav. 403; 
and see Treloar v. Bigge, L. R. 9 Exch. 191; Scar v. House Property 
and Investment Society, 16 Ch. Div. 387. 

(a) Williams v. Brisco, 22 Ch. Div. 441; and disting. Nicholson v. 
grt as Ch. ee 640. 

\ (0) Hipgrove v. Case, 28 Ch. Div. 356. 

(c) Hatten v. Russell, 38 Ch. Div. co 

(d) Broad v. Munton, 12 Ch. Div. 131. 

(¢) Broad v. Munton, supra; Jn re Tanqueray- Willaume & Landau, 
20 Ch. Div. 465; Jn re Hall-Dare’s Contract, 21 Ch. Div. 41; 
Burgh lawson v. De pa Lawson, 41 Ch. Div. 568. 

Ellis v. Rogert, 29 Ch. Div. 661, 
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notice of an incumbrance or restrictive covenant affect- 
ing the property sold; the title may be, in such a case, 
a ‘‘ good holding title” (as it has been called); but it 
involves, and may result in the purchaser being em- 
barrassed with, a Chancery suit; and in that suit it 
might be very difficult for the purchaser to show that 
his immediate vendor had no notice of the incum- 
brance or restrictive covenant at the time of complet- 
ing his own purchase (9). 


66% 


Where property is sold in lots to different pur- Restrictive 
chasers, each lot being sold subject to covenants sehdee ah aa 


entered into by the purchasers, restricting the use of  *Hest of. 


the land, the intention, and in fact the contract, of the 
parties is, that each of the purchasers shall have the 
right of enforcing such covenants against the other 
purchasers; and each purchaser may sue to enforce 
the covenants accordingly (A). And where a subse- 
quent purchaser from one of the original purchasers 
has agreed for a fee-simple estate free from incum- 
brances, he may, on discovering the existence of the 
covenant before completion, not only reject the title, 
but also recover back his deposit (). 


In contracts for the sale of land, it 1s not unusual Conditions 
to insert a condition that the lots are believed to be naueaticn fee 


correctly described as to quantity, and that no com-' 
pensation shall be either paid or received for or in 
respect of any discrepancy in the acreage. In such a 
case, if a very considerable deficiency in the acreage 
is discovered before completion, the purchaser some- 
times insists upon compensation for the deficiency 


.., Nottingham Co, v. Butler, 16 Q. B. D. 778; and see Jn re 

Hitchman's Contract, 21 Ch. Div. 95. 

(kA) Nottingham Co. v. Butler, 16 Q. B. D. 778, following Keates v. 

_ _L. R4 Ch. App. 218, and followed in Collins v. Castle, 36 Ch. 
Div. 243; and disting. Master v. Hansard, 4 Ch. Div. 718. 

(*) Nottingham Co. v. Butler, supra; and see sieeve v. Berridge, 20 
Q B.D. 523; also Hyde v. Warden, 3 Exch. Div. 72. 
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notwithstanding the condition, and at other times 
seeks to repudiate the contract altogether on the 
ground of the deficiency,—alleging that the condition 
was intended to refer merely to slight discrepancies of 
acreage, and that the condition, if it should be held to 
extend to cover & considerable deficiency, would be an 
engine of fraud (k). In such cases, the rule of the 
court appears to be, that the purchaser cannot enforce 
specific performance with compensation; and on the 
other hand, that the vendor cannot enforce specific 
performance without compensation (/), but may (under 
the usual condition in that behalf) annul the contract ; 
for otherwise, in a great many cases (the discrepancy, 
although considerable, not affecting the real value of 
the property), the purchaser would himself be making 
use of the principles of the court to effect a fraud on 
the vendor. 


When the court has decreed specific performance, it 
will direct the conveyance in execution of the contract 
to be settled in Chambers, in case the parties should 
differ as to the same, or as to any open clause therein 
(m); but any such open clause, if sufficiently in issue 
on the pleadings, will be decided by the court itself at 
the trial of the action. 


Possession is not usually given pending a suit for 
specific performance ; and if the purchaser has obtained 
possession before the suit commenced, he is then (in the 
ordinary case) given his option either to go out of pos- 
session or to pay the purchase-money into court (n); but 
under special circumstances he will not be allowed this 
option, ¢.g., if he has while in possession diminished 


(k) Whittemore v. Whittemore, L. R. 8 Eq. 603 3 Cordingley v. 

rough, 4 D. F. & J. 379. 

@) ln re Terry & White's Contract, 32 Ch. Div. 14; In re Fawcett 
Holmes's Contract, 42 Ch. Div. 150. 

(m) Hart v, Hart, 18 Ch. Div. 670. 

(n) Lewis v. James, 32 Ch. Div. 326. 
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the value of the property (0), for in such a case he will On 
be required to pay the agreed purchase-money into ‘™* #vet! 
court (~). And although a public company, by pur- 
suing the terms prescribed by the Lands Clauses Act, 
may obtain immediate possession of the land comprised 
in their notice, yet if they do not pursue those terms, but 
contract for the purchase in the ordinary way, they 
will be in the same position as any other purchaser, 
and will not be entitled to have possession given to 
them pending the vendor’s action for specific perform- 
ance (1). 


Regarding the effect of taking possession, it may be ere 
stated generally, that (subject to anything to the con- ae pend. 
trary in the conditions of sale) the purchaser becomes - 
liable to all outgoings, ¢.g., charges for street improve- 
ments (7), and to pay interest on his unpaid purchase- 
money, even although the property should be unten- 
anted or otherwise producing no rent (s); and such 
taking of possession, unless otherwise specially guarded, 
amounts to an acceptance of the title; and under a 
sale by the court, the taking of possession is always 
an implied acceptance of the title (¢). 


The purchaser may repudiate the contract for Repodiation 


: . f contra ~* 
sufficient cause, scil. on any one of the grounds above niirehiaee 


particularised for resisting the specific performance fest of. 
thereof (wu); and the purchaser will in such a case be 
entitled in general to the return of his deposit (v). 
On the other hand, if the purchaser should repudiate 


(0) Pope v. Great Lastern Railway Company, L. R. 3 Eq. 171. 

(p) Lewis v. James, supra. 

(q) Bygrave v. Metropolitan Board of Works, 32 Ch. Div. 147. 

(r) Midgeley v. Coppock, 4 Exch. Div. 309. ‘ 

(8) Ballard v. Strut, 15 Ch. Div. 122, 

(t) Compare Rhodes v. Thornton, W. N. 1884, p. 89; and see In re 

& Miller's Contract, 23 Ch. Div. 320. 

(u) And see Brewer v. Brown, 28 Ch. Div, 309. 

(v) Nottingham Co. v. Butler, 15 Q. B. D. 261; 16 QB. D. 778; 
aud see In re Terry & White's Contract, 32 Ch. Div. 
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the contract without any sufficient cause, he will be 
liable to the vendor in damages (assuming that the 
vendor should prefer such damages to enforcing 
specific performance); and the purchaser's deposit 
will in such latter case be forfeited, whether the re- 
pudiation be express, or be only implied from the pur- 
chaser’s conduct (¢g., his long delay), and although 
the contract should not expressly provide for such 
forfeiture, or should provide in the usual way that 
the deposit shall be in part payment of the purchase- 
money (2). 


A vendor occasionally (and in fact usually) reserves 
to himself, by express condition of sale in that behalf, 
a right to rescind the contract in case the purchaser 
takes any objection or makes any requisition which 
the vendor is either unable or unwilling to comply 
with ; and the vendor is perfectly justified in inserting 
such a condition of sale in the contract, and may or 
may not make the exercise of his right of rescission 
dependent upon the purchaser's withdrawing or not 
the objection or requisition. In the case of In re 
Dames & Wood (y), where land was contracted to be 
sold under a condition, that ‘‘if the purchaser should 
‘take any objection or make any requisition which 
‘‘the vendor was unable or unwilling to remove or 
‘“comply with, the vendor might rescind the contract,” 
and the purchaser made certain requisitions, and the 
vendor (for reasons which he specified) declined to 
answer those requisitions, and served the purchaser 
(who insisted upon the requisitions being answered) 
with a notice rescinding the contract according to the 
condition in that behalf,—the court held that the 
vendor was entitled to rescind the contract, although 


Ba See Ete eh ee ees ee ae hee ee a 


(«) Howe v. Smith, 27 Ch. Div. 89% Soper v. Arnold, 35 Ch. Div. 
384; 37 Ch. Div. 96; distinguishing Want v. Stallibrass, L. R. 8 Exch, 


175. 
(y) 27 Ch. Div. 172; 29 Ch. Div. 626. 
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the purchaser subsequently to receiving the notice 
waived his right to an answer to these requisitions. 
But a mere difference between a vendor and a pur- 
chaser as to the form of the conveyance is not a 
ground for rescission, where at all events the con- 
dition does not expressly give the right in such a 
case (z); and it would not be proper to make any such 
condition, at least as a general rule (a). 


Occasionally the remedy of specific performance The Com- 
may be obtained without the delay and expense of an eres nme 
action; for under the 100th section of the Companies temedy under. 
Act, 1862, relief that is substantially specific perform- 
ance may be obtained on a mere summons, where the 


Company is in liquidation (0). 


Also, by the Vendor and Purchaser Act, 1874 (c), The Vendor 
s. 9, it has been provided, that upon a sale of real or yeaa 
leasehold estate, the vendor or the purchaser or their ae 
representatives may apply on summons in the Chancery under, and ox: 
Division regarding any requisitions on, or objections to, cea ss 
the title to the property sold, or regarding any claim 
to compensation, or generally regarding any other 
question arising out of or connected with the con- 
tract, not being a question affecting the existence or 
validity of the contract. By means of this summary 
jurisdiction, where the contract (as regards its initial 
validity) (d) is not disputed, the expense and delay of 
an action for specific performance are saved; and the 
judge may, on the hearing of the summons, make such 
order ‘‘as to him shall appear just;” e¢.9., the court 
has power not only to answer and decide the specific 
question and questions submitted to it (c), but to direct 


(z) In re Monckton & Gilzean, 27 Ch. Div. 555. 

(a) Hardman v. Child, 28 Ch. Div. 712. 

(b) in re Oakwell Colliertes Co., W. N. 1879, p. 45- 

(c) 37 & 38 Vict. c 78. ; 

(d) In re Jackson & Woodburn's Contract, 37 Ch. Div. 44. 
(e) See Jn re Ebsworth & Tidy’s Contract, 42 Ch. Div. 23. 
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such things to be done as are the natural consequences 
of the decision; therefore when the court decides that 
the vendor has not shown a good title, it can go on 
and direct the vendor to return to the purchaser his 
deposit (7), with interest thereon (g), and also to pay 
the purchaser’s costs (/) of investigating the title,— 
scil, where the conditions of sale do not otherwise 
provide ; and the court may also apparently rescind the 
contract on the ground of a defect in the title, where 
that is determined on the hearing of the summons 


(f) In re Hargreaves & Thompson's Contract, 32 Ch. Div. 454, 
following Jn re Higgins & Hitchman’s Contract, 21 Ch. Div. 95, and 
In re Yielding & Westbrooke, 31 Ch. Div. 344, and dispelling the doubt 
suggested in /n re Young & Houston's Contract, 31 Ch. Div. 168. 

(9) Inve Riley & Streatfield’s Contract, 34 Ch. Div. 386. 

(A) Jn re Higgins & Percival’s Contract, W. N. 1888, p. 172. 

Rav See Stone v. Smith, 35 Ch. Div. 188; Kingdon v. Kirk, 37 Ch. 

lv, 141, 
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CHAPTER X. 
INJUNCTION. 


AN injunction is an order (and used to be a writ issu- Definition. 
ing under an order) of a court of law or equity,—an 

order (or writ) remedial, the general purpose of which 

is to restrain the commission or continuance of some 
wrongful act of the party enjoined (a). 


The object of the writ or order is generally preven- Its object is 
tive and protective rather than restorative, although it father Bhar 
may also in exceptional cases, or indirectly, be restora- "e*orative. 
tive. It seeks to prevent a meditated wrong more 
often than to redress an injury already done; and it 
is not confined to cases falling within the exercise of 
the concurrent jurisdiction of the court ; but it equally 


applies to cases belonging to its exclusive jurisdiction. 


The writ of injunction was, and the order in the Jurisdiction 

: cae: <i . 5 of equity arose 

nature of such writ still is, peculiarly an instrument from waut of 

of the court in its Chancery Division, though there — 

were some cases where courts of law, even before the 

Common Law Procedure Act, 1854, and the Judicature 

Acts, were accustomed to exercise analogous powers, 

as by the writs of prohibition and of estrepement 

in cases of waste (b). The cases, however, to which 

these common law processes were applicable were s0 

few, and the processes themselves were so utterly 

inadequate for the purposes of justice, that the juris- 


(a) Jovce on Injunctions, 1. 
(b) Jefferson v. Bishop of Durham, 1 Bos. & P. 105, 120 -132, 
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diction at law fell practically into disuse, and almost 
all remedial justice of this sort came to be administered 
through the instrumentality of courts of equity. The 
jurisdiction of these courts, then, had its true origin 
in the fact that there was either no remedy at all 
at law, or else an imperfect and inadequate remedy, 
in damages only. And the jurisdiction in equity to 
grant an injunction came to be so well established, 
that the suitor who made out his right to an injunc- 
tion could not be compelled by the court to accept of 
damages instead (c). 


The cases in which equity interfered by injunction 
were usually classed under two heads :-— 


Two clasesof I. Injunctions to prevent the inequitable institution 
vierfo gaa. OT continuance of judicial proceedings; and 
cature Acts, II. Injunctions to restrain wrongful acts unconnected 


with judicial proceedings. 


Judicature But now, under the Judicature Act (d), 1873, 8. 
changes effec. 24, Sub-sect. 5, no cause or proceeding pending in the 
ted by, High Court of Justice or before the Court of Appeal 


shall be restrained by injunction, excepting in a wind- 
ing-up proceeding, after order made (ce); and the 
Court of Bankruptcy, being now a division of the High 
Court, can no longer restrain any such action or pro- 
ceeding (/); but every matter of equity, which would 
formerly have been a ground for an injunction, either 
absolute or conditional, may now be pleaded as a 
defence to the action, and the court or division before 
which the action is pending may upon the like grounds 
direct a stay of proceedings in the action, either general 


(c) Krekl v. Burrell, 11 Ch. Div. 146; but see Holland v. Worley, 
av Ch. Div. 578; and see Lord Cairns’s Act, 21 & 22 Vict. c. 27, 
explained ¢ 
(d) x & 37 Vict. o. 66. 

nre dore Siemens Steel Co., 10 Ch. Div. 489. 
(f) In re Burnett, ex parte Reynolds, 15 Q. B D, 169; Bankruptcy 
Act, 1883, 6, 93; and see Cobbold v. Pryke, 4 Exch, Div. 315. 
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or interim, or make such other order or give such other 
Judgment as shall appear to be just. And by the 
same Act, s. 25, sub-sect. 8, an injunction may be 
granted by an interlocutory order of the court in all 
cases in which it shall appear to the court to be ‘‘ just 
or convenient” (y) that such order should be made, 
and the order may be either with or without any con- 
ditions, and either before, or at, or after, the trial 
of the action, against any threatened or apprehended 
waste or trespass, and whether or not the person 
enjoined is in possession under any claim of title or 
otherwise, or (not being in possession) claims the right 
merely to do the act in question, and irrespectively 
of the circumstance of the estates of the parties, or 
of any or either of them, being legal or equitable. 


It is to be observed, that it is only pending actions Continuing 
that are no longer to be interfered with by injunc- 
tion out of Chancery; therefore an action not pend-' - 
. : : against legal 
ing, but only contemplated in the High Court (2), or proceedings ; 
a pending action in a foreign court (¢), or elsewhere 
than in the Supreme Court, may still, the case being 
otherwise proper, be prevented or stopped by injunction. 

And it is to be further observed, upon the apparently 
enlarged power of the court, that the Judicature Acts na eating 
have given no power to the court to issue an injunc- sich oowern 
tion in a case where, prior to these Acts, no court had 
any jurisdiction in that behalf; for they deal with 
procedure only, and not with jurisdiction. Therefore, 
the court has no jurisdiction to restrain a party. from 
proceeding with an arbitration in a matter beyond 
the agreement to refer, although such an arbitration 
may (by reason of the defect in question) be futile 
and vexatious (k); and the court has not even juris- 


HS 
(q) Day v. Brownrigg, 10 Ch. Div. 294. 
(hk) Cercle Restaurant v. Lavery, 18 Ch. Div. 555. 
(8) Jn re Hermann Loog, 36 Ch. Div. 502. 

on North London Railway Co. v. Great Northern Railway Co., 11 
B. D. 30. 
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diction to restrain a party:from proceeding without 
any authority whatever in an arbitration in the name 
of another (J); but in either of these cases, the objec- 
tion may be taken in an action or other proceeding in 
court to enforce the award. 


In consequence of these provisions of the Judicature 
Act, 1873, injunctions properly so called now fall for 
the most part under one head only, that is to say, the 
second of the two heads above mentioned; and all 
orders in the nature of an injunction against pro- 
ceedings pending in the common law courts, which 
prior to the Act fell under the first of these two heads, 
would now be orders staying proceedings merely, or 
such other orders or judgments as the court of equity 
would itself have made if it had had the cognisance of 
the action (m). 


Premising thus much, we propose to state, firstly, 
the cases in which formerly an ijunction would have 
issued, but now only a stay of proceedings or some 
other like remedial order will be made; and, secondly, 
the cases in which an injunction properly so called 
may still issue. But before entering upon the details 
of the matter, it should be stated that although at 
first sight it might have seemed that a court of equity, 
in granting an injunction against a proceeding in a 
court of common law, detracted from the dignity of 
the latter court and interfered with its process (7), 
there’was no just foundation for that opinion, or for 
the opposition of the courts of common law to the 
interference of the courts of equity; for the writ of 
injunction was not in any sense a prohibition to those 
courts restraining them in the exercise of their jurisdic- 


(lt) London & Blackwall Railway Co. v. Cross, 31 Ch. Div. 354. 
(m) Wright v. Redgrave, 11 Ch. Div. 24. 
(n) Hi "a Const, Hist, vol. i p. 472. 
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tion, but it was directed only to the parties; and it was 
granted on the sole ground that from certain equitable 
circumstances, of which the court of equity had cogni- Equity 
sance and the court of law had not, it was against on 
conscience that the party inhibited should proceed in* | 

the cause. In all cases, ¢.g., where by accident, mistake, joi 
fraud, or otherwise, a party had an unfair advantage 

in proceeding in a court of law, and it was against 
conscience that he should use that advantage, a court 

of equity would restrain him. And it was upon the Courts of 
same principle that the courts of one country, although . 
they had no authority to stay proceedings in the courts * 

of another country, yet had an undoubted authority to court, if the 
control all persons and things within their own terri- Phin their 
torial limits; for equity acted in personam, according 

to the maxim expounded in Chapter ii. of this book, still do so 
supra. Where, therefore, both parties to a suit ina 
foreign country were resident within the jurisdiction of 

the court of equity, that court would in a proper case 
restrain either party from proceeding in a suit out of 

its jurisdiction, and this not as pretending to direct. or 

contro] the foreign court, but considering the equities 
between the parties,and decreeing in personam according 

to those equities, and also enforcing obedience to their 
decrees by process in personam (o). And any Division 

of the High Court may now do the like, and in a proper 

case would do it. 


We proceed now to consider the first of the two 
classes of cases above referred to, namely :— 


1. Injunctions to restrain legal proceedings, and in r. Injunctions, 
which at the present day a stay of proceedings in the sac sy 
action, or other like remedial order, would be directed ~~ ~~ ~~ 


or made. ’) 


(0) Portarlington v. Soulby, 3 My. & K. 106 ; Hope v. Carnegie, L. R. 
1 Ch. App. 320.; Carron Iron Co. v, Maclaren, 5 H. L. Cas, 416-437. 


: 
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(1.) Equity Where an instrument had béen obtained by fraud 
restrained pro- 


ceedings on an OF undue influence, the court of equity would restrain 
obtaliea by proceedings at law on it. Thus, where a young man, 
fraud or uudue an officer in the army, soon after coming of age, became 
influence ; : ; ; 
andnowa liable upon bills of exchange, for the accommodation 
Dray Of his superior officer, to the defendant, a money-lender 
be directed |= by profession; and upon negotiations for getting in 
n such a case, ; 
or other relief the bills, the defendant agreed to postpone them for 
om twelve months, and induced the plaintiff, upon repre- 
sentations of his trouble and expense in procuring the 
postponement of the bills, to give him, in consideration 
of such trouble and expense, a further promissory-note ; 
the court, not finding in the answer a satisfactory ex- 
planation of these transactions, sustained an injunction 
against the defendant proceeding at law upon his 
securities (y). In such a case, happening at the pre- 
sent day, the High Court would entertain the equitable 
defence, and would do what was right, having regard to 


all the circumstances. 


(2.) Where Again, if an executor or administrator had been in 
assets had 


been lost by possession of abundant assets to pay all the debts of 
an executor 


sph aS the deceased, and by an accidental fire or by a robbery, 
tor without without any default on his part, a great portion of them 
his default, ; ‘ 
equityre- | was destroyed, so that the estate became insolvent; in 
soe fa mM ~©such a case the executor might have been sued by a 
law by credi- creditor at law, and would have had no defence; for 
tora; and now ’ 
astay of pro- when he once became chargeable with the assets at 
law, he was for ever chargeable, notwithstanding any 
intervening casualties. But courts of equity would 
have restrained proceedings at law in cases of this 
sort, upon the purest principles of justice (7); and now 
the Queen’s Bench Division would in such a case either 


tay the proceedings, or give judgment for the plaintiff 


such a case. 


(p) Ldoyd v. Clarke, 6 Beav. 309; Tyler v. Yates, L. R. 11 Eq. 265. 
-(g) Crosse ¥. Smith, 7 East. 258; Croft v. Lyndsey, Freem, Ch. 1. 
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to the extent only of the assets not destroyed (r); or, 
ander Order xlix. rule 5 (1883), the Chancery Division, 
after order made in an administration action, would 
transfer the action into the Chancery Division 


So again, where a party had only an equitable title, (3) 

a plaintiff at Jaw having only a legal title would have 

been restrained from pursuing that title in a court of 
common law. Thus, in Newlands v. Paynter (1), where who had 
personal chattels were bequeathed to a single woman title. — 
for her separate use, but without the intervention of 
trustees, so that the property legally belonged to (ze., 

the legal estate was in) her husband upon her sub- 
sequent marriage with him; and after the marriage 

this property was taken in execution for the debt of 

her husband, as being the legal owner: it was held, 

that the husband was only a trustee for his wife, and 

an injunction was issued to restrain the sale under the 

writ (2). And now a court of law would itself stay 

the execution against the wife's property, or would 

limit the scope thereof to what was the husband's own 
beneficial property. j 


Another class of cases in which ‘injunctions were (4.) Injunction 
granted against proceedings at law was where there °"* Telr® 
had already been a decree upon a creditor's bill for the 
administration of assets. Such a decree was considered 
in equity to be in the nature of a judgment for all the 
creditors ; and therefore, if subsequently to it a bond 
creditor should sue at law, the court of equity in which 
the decree was made would, in the assertion of its juris- 
diction, have restrained iim from proceeding in his 


(r) And see Jod v. Job, 26 W. R. 206; 6 Ch. Div. 562; Mayer v. 
Murray, 8 Ch. Div. 424. é 
(3): Re Timms, 26 W. R. 691; Poole v. Poole, W. N. 1886, p. 150. — 

(¢-) 4 My. & Cr. 408; and see Hirsch v. Coates, 18 C. B. 757; £2 
parte Whitehouse, 32 Ch. Div. 512. 

(«) Longton v. Horton, 3 Beav. 464; Pyke v. Northwood, 1 Beay. 152; 
and see Ex parte Whitehead, 14 Q. B. D. 419. ae 


(5.) A party 


for one and 
the same pur- 


pose. 


(6.) Equity 


of the court. 
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suit (v). And now the court of law would stay the 
action, and probably direct it to be transferred to the 
Chancery Division (x); and the Chancery Division 
could itself order the transfer (y). 


A party would not have been permitted to sue for 
the same thing and for the same purpose in equity as 
well as in another court, but would have been put to 
his election to sue in one or the other (z). The only 
exception to this general rule was the case of a mort- 
gagee, who might have pursued all his remedies, 
whether at law or in equity, concurrently (a); but 
now in all cases, even in the exceptional case of a 
mortgagee, the whole relief would be embraced in 
one and the same action, or else the actions would 
be brought on together in some manner or other. 


Courts of equity would have granted an injunction 
to protect their own officers, who executed their pro- 
cesses, against any sults brought against them for acts 
done under or in virtue of such processes. The ground 
of this assertion of the jurisdiction was, that courts of 
equity would not suffer their processes to be examined 
by any other courts. If the processes were irregular, 
it was the duty of the courts of equity themselves to 
apply the proper remedy (b). And courts of law would 
always have done the like; so that as regards this 
matter, law and equity already agreed before the Judi- 
cature Acts were passed. 


There were, however, cases in which courts of equity 


(v) Morrice v. Bank of England, Cas. t. Talb. 217; Perry v. Pheléps, 
10 Ves. 38, 39; Burles v. Popplewell, 10 Sim. 383. 

(x) Disting. Crowle v. Russell, 4 C. P. Div. 186; and see Jn re Boyse, 
Crofton v. Crofton, 15 Ch. Div. 591. 

(y) Order xlix. rule 5 (1883); and see Re Timms, supra; Poole v. 
yPoole, supra; Etheridge v. Womeraley, 29 Ch. Div. 557. 

(s) Vaughan v. Welsh, Moa. 210; Gedge v. Montrose, 5 W. R.- 537. 

e) See Palmer v. Hendrie, 27 Beav. 349; Schoole v. Sall, 1 8. & L. 


17 ‘* 
(6) May v. Hook, cited 2 Dick. 619; Walker v. Micklicthwait, 1 Dr. 
& Sm. 49; Re James Campbell, 3 De G, M. & G. 885. 





would not have exercised any jurisdiction by way of not stay pro- 
ceedings at 


injunction to stay proceedings at law. In the first jaw. 
place, they would not interfere to stay proceedings in '*- basis 
any criminal matters, or in cases not strictly of a civil or in matters 


nature, as, for instance, on an indictment, or a man- ail - 
damus, or a criminal information; and the court of 

equity would not usually restrain actions of libel, for 

these were, in fact, actions exclusively: appropriate to 

the courts of common law, where a jury could be had (c). 

But this refusal applied, of course, only to cases where Secus, if the 
the parties seeking redress by such proceedings were ee rahe 
not also the plaintiffs in equity; for if they are, the ' 

court possesses power to restrain them personally from 
proceeding at the same time upon the same matter 
of right in both a civil suit and a criminal prose- 
cution (¢); and when a petition has been presented 
for the winding up of a company, all criminal pro- 
ceedings against the company may be restrained by 
injunction (e). Further, a court of equity had no (2) 
a ee : Bo. be ; : the ground of 
jurisdiction to relieve a plaintiff against a judgment defence was 
at law where the case in equity rested upon a ground 

equally available at law and in equity, unless the pod baa nee 
plaintiff could establish some special equitable ground maintained 
for relief (/). And after equitable defences could he ‘** 
pleaded at common law under the Common Law Pro- 

cedure Act, 1854, still less would equity in such cases 

give relief (g). It was no ground for equitable inter- 


ference that a party had not effectually availed hjm- 


(ec) Prudential Assurance Co. v. Kno!t, L. R. 10 Ch. App. 142; bnt 
see J'horley’s Cattle Food Co. v. Massam, 6 Ch. Div, 582; and Hinrichs 
v. Berndes, W. N. 1878, p. 11. 

(d) Holderstaffe v. Saunders, 6 Mod. 16; Montague v. Dudman, 2 Ves. 
Sr. 396; Mayor of Yok v. Pilkington, 2 Atk. 302; St. 893; and see 
especially Hedley v. Bates, 13 Ch. Div. 498; Great Western Rail. Co. 
v. W.4 L. Ry. Co., 17 Ch. Div. 493; Maynard v. East London Water. 
works, 28 (‘h. Div. 138; and disting. Stannard v. Vestry of St. Giles # 
Camberwell, 20 Ch. Div. tgo. ; 

(e) Jn re Briton Medical and General, 32 Ch. Div. 503; Companies 
Act, 1862, a. 85. 

(f) Harrison v, Nettleship, 2 My. & K, 423. 

(9) Farebrother v. Welchman, 3 Drew. 122. 
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welf of a defence of law, or that a court of law had 
erroneously decided a point of pure law (2); for, os 
observed by Lord Redesdale (2): ‘‘It is not sufficient 
that injustice has been done, but that it has 
a, Ada “been done under circumstances that authorise the 
“court to interfere. Because if a matter has already 
“been investigated in a court of justice, according to 
“the common and ordinary rules of investigation, a 
“court of equity cannot take on itself to enter into it 
“again, There may be cases cognisable at law, and 
“also in equity, but of which cognisance cannot be 
“effectually taken at law, and in these equity does 
‘ sometimes interfere ; ‘as in cases of complicated ac- 
“counts, where the party has not made defence, because 
“at was impossible for ham to do it effectually at law ; 
‘Sor where a verdict has been obtained by fraud; or 
‘where a party has had an unconscientious advantage 
‘at law. But without circumstances of that kind, I 
‘do not know that equity ever does interfere to grant 
‘a trial of a matter which has been already discussed 
‘in a court of law, a matter capable of being discussed 
there, and over which a court of law had full jurisdic- 
“tion.” And the proper remedy, his Lordship might 
have added, in all such cases, is to appeal, or apply for 
& new trial, or to set aside the judgment for default, or 
on the ground of surprise or of fraud. 


de. By the Common Law Procedure Act, 1854 (k), the 

courts of common law obtained power to receivé pleas 
law, under "of defence on equitable grounds. The equitable plea, 
Procedure Act, however, was only admissible in such cases as, having 
regard to the machinery of the courts of law and the 
forms of proceeding therein, complete justice could 


(A) Simpson v. Howden, 3 My. & Cr. 108; Protherse ¥. Forman, 2 
Swanst. 227, 233; Ware v. Horweed, 14 Vee. 31. 
foci en Willes, 1 Sch. & Lef. 204, 205; and sec Leitch ¥. 
11 Gr, 81. 
(k) 17 & 18 Viot. c. 125, 0. 83. 
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thereby be done between the parties In all other 

cases, therefore, where the defendant would have been 

only entitled to such a modified relief as could not But only in 

properly be dealt with by a court of law, he would pen bap sa 

still have had to resort to a court of equity; for, as 

stated by Blackburn, J., in Jefs v. Day (1), ‘‘ Under conditional 

‘‘the Common Law Procedure Act, 1854, although fnjunetion, 

‘we have jurisdiction to entertain equitable defences, 

‘we can only allow such pleas to be pleaded as, if 

‘‘ proved, would be @ simple bar to the action, and 

‘‘would entitle the defendant to the common law 

‘judgment, ‘that the plaintiff take nothing by his 

‘‘ writ, and that the defendant go thereof without day,’ 

“which would in effect be equivalent to a perpetual im- 

‘<yunction in a court of equity.” Moreover, even in Defendant 

cases where there was an equitable defence at law, the ee imellad (6 

defendant could not be compelled te plead it, but plesd an equi. 
° 5 : -_ : © defence 

might at once have come into equity for an injunction at law. 

to restrain the action; for the Common Law Pro- 

cedure Act, 1854, was only permissive. To say that 

where a man had a good equitable defence, he must 

proceed at law, and plead that equitable defence, would 

have been in effect to make imperative that which the 

Legislature had made optional (m). But since the 

Judicature Acts, this option is (in effect) taken away ; Under the 

and the defendant at law may now plead equitable | 

defences of every kind and degree of weight, and he = a 

must, in fact, do so if he would avail himself of them equity. 

at all. He certainly cannot now come into equity to 

restrain the action on any such grounds. 


And when there has been an agreement to refer to eee ae 
arbitration, and such agreement is still subsisting (7), notsubstituted 
an order staying the action may now be made in a fr stone 


(it) L. R. 1 Q. B. 374. 
; (n) Gomperts v. Pooley, 4 Drew. 453; Kiagaford. v. Suinford, 28 L. 
. 1 
(2) Desteche Geadlechaft v. Briseos, 20 Q. B. D. 177. 
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proper case (0), section 11 of the Common Law Pro- 
cedure Act, 1854, requiring (and section 4 of the 
Arbitration Act, 1889, authorising) the court to stay 
the action in such @ case (p). Moreover, a statute re- 
ferring matters to arbitration may be imperative, and 
not merely directory ; and in such a case, the ordinary 
jurisdiction is excluded (¢). On the other hand, where 
the statute is not imperative, and in the absence of 
any statute bearing upon the matter, the ordinary 
jurisdiction of the court is not ousted by an agreement 
to refer (r); and the statute referring matters to 
arbitration may itself contain an express exception of 
certain matters, ¢.g., in the case of Building Societies, 
it having been provided by the Building Societies Act, 
1884 (47 & 48 Vict. c. 42), that their agreements 
with members to submit disputes to arbitration shall 
be in force only as between such members in their 
capacity of members and the society, and shall not 
(unless the rules of the society expressly so provide) 
extend to disputes affecting either members or third 
parties as to the construction or effect of mortgages, 
deeds, and contracts—regarding all which latter dis- 
putes the jurisdiction of the ordinary tribunals is to 
be available at the option of the member or third 
party (s). 


II. Injunctions to restrain wrongful acts uncon- 
nected with judicial proceedings; and being :-—. 


(0) Law v. Garrett, 8 Ch. Div. 26; Wallesford v. Watson, L. R. 14 
Eq. 572; and distinguish Mulkern v. Lord, 4 App. Ca. 182; Lyon v. 
Johneon, 40. Ch. Div. 579; Daris v. Starr, 41 Ch. Div. 242. 

(p) See this matter treated more fully in the chapter on Partnership, 


eypra, pp. 597-598. ; 
(g) Cetedonian Railway Co. v. Greenock Railway Co., L. R. 2 Ho. Lo. 


So. 347. 

(e) Bereet v. Rigby, 6 Ves, 821. 

(8} See Western Suburban Building Society v. Martin, 17 Q. B. D. 66; 
17 Q. B. D. 609; Walker v. General Mutual Building Society, 36 “ 
Div. 777; Municipal Society v. Richards, 39 Ch. Div. 372. 
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1. Injunctions to enforce a contract (express or Two 
implied), or to forbid a breach thereof; and 

2. Injunctions to prevent a tort, that is, a wrong 
independent of contract. 


1. With reference to injunctions to enforce a con- (t.) Injunotion 
tract or to forbid a violation of its terms, the jurisdic- serooplig 
tion of equity may be said to be co-extensive with its 
power to compel specific performance. Whatever duty Supplemental 
a court of equity will compel a party to perform, it ee 
will generally, on the other hand, restrain him from compel 

; ‘ oifo perform- 
neglecting to perform (/); and conversely, if the con- ance. 
tract is illegal, or for any other reason not specifically 
enforceable, the court will not grant an injunction to 
restrain the breach thereof (w). Moreover, in many 
cases where, from the nature of the subject-matter, the 
court does not decree specific performance, on the 
ground of its inability to carry such a decree into 
effect, it will grant an injunction to restrain the doing 
of an act contrary to the tenor of the contract; and 
in effect, though indirectly, it compels thereby a per- 
formance in specie of the contract. Thus in the case 
of Catt v. Tourle (v), the plaintiff, a brewer, sold 6 
piece of land to the trustees of a freehold land society, 
who covenanted that he should have the exclusive right 
of supplying beer to any public-house erected on the 
land so sold. The defendant, a member of the society, 
who was also a brewer, acquired a portion of the land, 
with notice of the covenant, and erected on it a public- 
house, which he supplied with his own beer. On a 
bill filed to restrain the defendant from supplying his 


(¢) Drew. on Injunctions, 250. 

(u) Davies v. Makuna, 29 Ch. Div. 596. ; 

(e) L. R. 4 Ch. App. 654; and see Tulk v. Moxhay, 2 Phill, ree 
Cooke v. Chilcott, 3 Ch. Div. 694; Luker v. Dennis, 7 Ch. Div. 227; 
Patnam v. Harland, 17 Ch. Div. 353; Rolls v. Miller, 25 Ch. Div. 
206; 27 Ch. Div. 71; Hall v. Ewin, 37 Ch. Div. 74 ; Spicer v. Martin, 
34 Ch. Div. 1; 14 App. Ca. 12; and distinguish Mfaster v. Hansard, 
4 Ch. Div. 718 ; Renale v. Cowlishaw, 9 Ch. Div. 125 ; Hislop v. Leokte 
6 App. Ca, 560; King v. Dickeson, 40 Ch. Div. 596. 
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own beer, the court held that the covenant, though in 
terms positive, was im substance negative, and granted 
an injunction aceordingly (z). In all this class of cases, 
the notice obtained prior to the completion of the pur- 
chase binds the purchaser to observe the restrictive 
covenant, and for this purpose constructive notice is 
sufficient ; and the purchaser of a lease containing re- 
stricttve covenants (y), or an intending sub-lessee de- 
riving his term under the original lease (z), although, if 
before signing his agreement for the purchase or sub- 
lease, he has not had an opportunity of reading the lease, 


‘he will not be bound as between himself and his vendor 


by the restrictive covenants contained in the lease, and 
therefore will not be compellable to complete his pur- 
chase or to accept the sub-lease ; still, if he do m fact 
complete his purchase or accept the sub-lease, he will 
become bound by all the restrictive covenants ; for, 
guoad the person or persons entitled to enforce such 
covenants, he is taken to have had notice of the con- 
tents of the lease. But restrictive cavenants of the 
character which would usually be enforced by in- 
junction may have been, and frequently are, discharged 
by, ¢.g., @ permanent alteration in the character of the 
property or of the neighbourhood (a); but the re- 
strictive covenants, if suspended only, may be after- 
wards revived, and an injunction obtained against their 
subsequent breach (0). 


It is evident that where a contract is not to do a 


_ Edwick 1. Hawke, 138 Ch. Div. 199; Werderman v. 
Générale d’ Electricité, 19 Ch. Div. 246; Nicoll v. Fenning, 19 Ch. Div. 
259; L. & S. W. Rarlway Co. v. Gomm, 20 Ch. Div. 560; In re 
Higgins & Hitehman’s Contract, 21 Ch. Div. 95; Earl of Zetland v. 
Hislop, 7 App. Ca. 427; and see generally #. v. Brenswiek 
B ans 8 Q B.D. 403; Austerderry v. Oldham (Corporation), 29 

° alVe 750. 
(y) Reeve v. Berridge, 20 Q. B. Div. 533. 
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thing, which contract is capable of being enforced in ance of 
equity, it may be, and naturally is, enforced by the ae 
court by means of an injunction restraining the doing 
of that ‘act (c). Therefore, where an agreement was 
entered into between the plaintiffs (who resided very 
near the church of Hammersmith), of the one part, and 
the parson, churchwardens, overseers, and certain in- 
habitants of the parish of the other part, by which the 
plaintiffs covenanted to erect a new cupola, clock, and 
bell to the church ; and the parties of the second part 
covenanted that a bell which had been daily rung at 
five o'clock in the morning, to the great annoyance of 
the plaintiffs, should not be rung at that hour during 
the lives of the plaintiffs and the life of the survivor 

of them; and the plaintiffs performed their part of 
the agreement, but the bell, after two years, was rung 
again; the agreement was specifically enforced against 
the parish authorities by means of an injunction against 
ringing the bell in breach of the agreement (d). 


Moreover, the inability of equity to compel the ove aah 
specific performance of one part of an agreement is restrain the 
not per se a ground for its refusing to grant an } a 


ae : 4 
injunction against the breach of another part of the ana » n. 


same agreement. Thus, in Lumley v. Wagner (e), not compel 
where J. W. agreed with W. L. to sing at B. L.’s sPeciier™ 
theatre during a certain period of time, and not to the rest. 
sing elsewhere during that period without his written 
authority, the court granted an injunction against 

J. W. singing at a rival theatre, the Lord Chancellor 


-, Lumley v. Wagner, 1 De G. M. & G. 615; and see Gaskin v. 

13 Ch. Div. 324; Besant v. Wood, 12 Ch. Div. 605; Lybbe v. 

Hart, 29 Ch. Div. 8; Clark v. Clark, 10 P. D. 188; Aldridge v. Ald- 
ridge, 13 P. D. 210. 

(d) Martin v. Nutkin, 2 P. Wms. 266; Barrett v. Blagrave, § Va. 
555; 8. C., 6 Ves. 104; Fry on Spec. Perf. 329; Broder v. Saillard, 
2 an, Div, 692; Richards v. Revitt, 7 Ch. Div. 224. 

(ec) 1 De G. M. & G. 616; and see Wolzerhampton BZ. Co. v. L. & N. 
W. RB. Co, L. R 16 Eq. pp. 440-441, per Lord Selborne ; also Wolfe 
v. Matthews, 21 Ch. Div. 194; and Donnell v, Bennett, 22 Ch. Div. 835. 
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observing (in effect) that to the affirmative agree- 
ment on J. W.’s part “to sing,” there was superadded 
‘‘a negative stipulation on her part to abstain from 
“the commission of any act which would break in 
‘upon her affirmative covenant, the one being ancil- 
‘lary to, concurrent and operating together with, the 
‘‘other. The agreement to sing for the plaintiff 
‘‘during three months at his theatre, and during that 
‘‘time not to sing for anybody else, was one contract ; 
‘‘and the engagement to perform for three months at 
‘‘one theatre necessarily excluded the right to perform 
‘‘at the same time at another theatre. It is true that 
‘‘T have not the means of compelling her to sing, but 
‘‘she has no cause of complaint if I compel her to 
‘‘abstain from the commission of an act which she has 
‘‘ bound herself not to do; and possibly I may in this 
‘‘way cause her to fulfil her positive engagement” (/). 


But where the terms of a contract are such that 
the court cannot superintend its performance, it will 
not decree the performance thereof in specie, either 
directly or by the indirect means of an injunction ; 
for in such a case the court could not effectively 
enforce the injunction by committal of the party. 
And generally, even where the court might, in the 
case of an cxrpress negative covenant, feel itself both 
called upon and competent to enforce a performance 
of the contract tn specie, it will not be astute to imply 
such a negative covenant in what is simply an affirma- 
tive one, by splitting such simple affirmative covenant 
into a principal and an ancillary, or into a positive and 
a negative part ; and this would be especially so where 
the party applying for the injunction in such a case 
has himself onerous duties under the contract to 
ptrform, and the non-performance of which by him, 


(f) Montague v. Flockton, L. R. 16 Eq. 189; but see Wolverhampton 
Ratlway v. London and North-Western Railway, L, R. 16 Eq. 440; 
Fothergill v. Rowland, L. R. 17 Eq. 141. 
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after the injunction had been granted, would involve 
the opposite party in irreparable or serious loss (g). 


It must not be supposed, however, that it is only in Injunction, 
the case of express contracts of the kinds above illus- 
trated that equity interposes by injunction; for the ‘lied only; 
court will also, if the case is otherwise a proper one, 
interpose by injunction in the case of tmplicd con- 
tracts resulting from the acts or representations of the 
parties 


It is, in fact, a very old principle of equity, that if Ifa 
i : - _ tation is made 

& person makes a representation to another as an 1D- inducing an- 
ducement to him to act, and he thereupon acts upon other to do an 
the faith of that representation, the former shall make restrains the 
good his representation; and the court secures this eee 
in many cases by means of an injunction (z). Thus, 
where A., the lessee of a building lease, in which there 
was a covenant to erect houses on three plots of land 
in @ specified manner, sold one of the houses to 
B., the plaintiff’s predecessor in title, and represented 
to B. that he was restricted from building so as 
to obstruct the sea-view; and A., in the sub-lease 
granted to B., covenanted to observe the lessce’s cove- 
nants in the original lease, but subsequently surren- 
dered the old lease to his lessor, and obtained the 
grant of a new lease without the restrictive covenant, 
and thereupon commenced building contrary to the 
original covenant,—upon a bill filed by the plaintiff, 
it was held that he was entitled to an injunction 


(g) P eee Brighton, Uckfield, and Tunbridge Wells Ratlway Company, 
ir W. R. 874. 

(hk) See Murrell v. Goodyear, 1 De G. F. & Jo. 432 (the case of an 
attempted unfair use of a flaw discovered in abstract of title); and 
Pollard v. Photographie Co., 40 Ch. Div. 345 (the case of an unfajr 
use of negatives). 

(i) Gale v. Lindo, t Vern. 475; In re Great Berlin Co., 26 Ch. Div. 
616; and see West London Commercial Bank v. Kitson, 13 Q. B. D. 


(k) Piggott v. Stratton, 1 De G. F. & Jo. 33; Slim v. Croucher, 1 De. 
G. F. & Ju. 518; Martin v. Spicer, 34 Ch. Div. 1; 14 App. Ca 12, 
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because of course the surrender of the old lease was 
subject to the plaintiff’s acquired rights (/). 


And upon similar principles it has been held that 
where a person claiming a title in himself is privy to 
the fact that another party is dealing with the property 
as his own, he will be restrained from asserting his 
own title against a title created by such other person, 
although he derives no benefit from the transaction (m). 
And the same doctrine is applicable where a person 
having a title to an estate stands by and suffers a per- 
son ignorant of it to expend money upon the estate. 
In such cases, the person who has so expended money 
will in equity be indemnified for his expenditure on 
eviction by the real owner, for it would be inequitable 
for him to profit by his own fraud (7). 


The court will also interpose by injunction, the case 
being otherwise proper, to stay the breach of a statu- 
tory contract ; as, ¢.g., where a railway company is ex- 
ceeding, or threatening to exceed, its statutory powers ; 
and in such a case the Attorney-General may be the 
applicant for the injunction, the act of the railway 
company being illegal; and it is not necessary in such 
a case to show actual positive damage (0), but a tendency 
to produce serious public mischief or damage will be 
sufficient (»). A shareholder in the company need not 
show any damage at all; for ap injunction will always 
issue, the case being otherwise proper, to restrain the 
breach of any contract (whether statutory or not), 
without proof of damage to the applicant being one 
of the contracting parties (9). 


(1) Smialley v. Hardinge, 7 Q. B.D. 524. 

(m) Nicholson v. Hooper, 4 My. & Cr. 186; and consider Seaife v. 
aie 7 App. Ort: e z 

(n) Necsom v. Clarkson, 4 Hare, 97; Dann v. Spurrier, 7 Vou 235. 

{0} Att.-Gen. v. Shrewsbury Bridge Co., 21 Ch. Div. 752 

(p) Att.-Gen, v. Great Eastern R. Co., 11 Ch. Div. 449. 

te) Tipping ¥- Eckersley, 2 K.& J. 264; Todd-Heatley v. Benham, 
40 Ch. Div. 
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2. Injunctions to prevent a tort, t.c., a wrong in- - 
dependent of contract. agers sexta: 


It may be laid down as a general rule, that wherever Wherever 
a tight cognisable at law exists, a violation of that 
right will be prohibited; and it follows that the re-i 
ea P ; r its breach, 
straining process of equity will apply to the whole if the right is 
range of rights and duties which are enforceable at be tena by 
law (r). But though the jurisdiction of equity is in Justice. 
principle so extensive, considerations of expediency 
and convenience will moderate its interference; and it 
will therefore not interfere where the breach of duty 
or the violation of right may be completely and ade- 
quately compensated in damages, or where other rea- 
sons of justice and convenience are against its inter- 
vention (s). It is proposed to consider a few of the 
more representative cases which equity considers proper 
cases for it to interfere by injunction. 


1. In the case of waste, which has been defined as (1.) Jurisdic- 
tion in cases of 


a material (and usually, but not necessarily, destruc- waste, 
tive) alteration of things forming an integral part of 

the inheritance (¢), a court of equity would in general 

interfere to restrain waste. The jurisdiction arose 

from the incompleteness of the common law remedy, 

the Statutes of Marlebridge (w), Gloucester (v), and Common law 
Westminster (x), giving the remedy by a writ of waste ts 
only to him who had the immediate estate of inherit- 

ance in reversion or remainder, and to tenants in 


common and joint-tenants, but not to co-parceners (y) ; 


(r) Gas Light and Coke Co. v. St. Mary Abbott's ( Vestry), 15 Q. B. 
a | 


(s) Batten v. Gedye, 41 Ch. Div. 507; and see Reichel v. Ouford 
(Bishop), 35 Ch. Div. 48; 14 App. Ca, 259. 

(¢) Tudor’s Real Property Cases, 90, j 

(u) 52 Hen. ITI. 

(w) 6 Edw. I. c. 5. 

(z) 13 Edw. Ic. 22. ; 

(y) 3 Blac. Com. 227, 228; Jefferson v. Bishop of Durham, 1 
& Pull. 120. 
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and all these were defects which a court of equity 
thought fit to supply. Accordingly, the court extended 
its jurisdiction (1.) to cases where the titles of the 
parties were of a purely equitable nature; (2.) to 
cases of equitable waste (z), 7.¢., to waste which was 
deemed waste only in courts of equity ; and (3.) to 
cases where no waste had been actually committed, 
but was only meditated or apprehended, the juris- 
diction in the last group of cases being founded upon 
the principle of Quza timet (a). And further, in any 
case where there was a tenant for life, remainder for 
life, remainder in fee, equity would restrain the tenant 
for life in possession from committing waste, and 
would do so at the suit of either the remainder-man 
for life, although he had not the inheritance, or at the 
suit of the remainder-man in fee, notwithstanding the 
interposed remainder(b). It frequently happened, there- 
fore, that where & person was tenant for life without 
impeachment of waste, and in the purported exercise 
of his legal right to fell timber, open new mines, and 
have full property in the produce (c), he was guilty 
of malicious, extravagant, or capricious waste, such as 
pulling down and dismantling a mansion-house (qd), or 
felling timber planted or left standing for the ornament 
or shelter of a mansion-house or grounds (e), equity 
restrained him; and the same rule applied to a tenant 
in tail after possibility of issue extinct, for he had the 
same legal right, neither more nor less, to commit waste 
that a tenant for life without impeachment. of waste 
had (7). Also, in cases where the aggrieved party 


(2) Downehire v. Sandys, 6 Ves. 109, 110; but see now 36 & 37 
Vict. c. 66, & 25, § 3. 

(a) St. ora. 

(5) Garth v. Cotton, 1 Ves, Sr. 524, 555; 3 L. C. 751. 

we) Co, Litt. 220 a; Lewts Bowwlea's Case, 11 Co. 79 0. 

(d) Vane v. Barnard, 2 Vern. 738. 

(e) Role v. Somerville, 2 Eq. Ca. Abr. 759; Morris v. Morris, 15 Sim. 
505; Micklethwaste v. Micklethwaite 1 De G. & J. 

ef) Ait,-Gen, v. Duke of Marlborough, 3 Mad. $38 5 Abrakall v. 
2 i hllors 172, 
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had a purely equitable right ; for instance, in equitable aggrieved 
mortgages, if the mortgagor in possession should fell 
timber on the estate, and thereby the security would ° 
become insufficient, but not otherwise, a court of 
equity would have restrained the mortgagor by injunc- 

tion (7); and conversely, a mortgagee in possession 

would not have been permitted to waste the estate, 

unless the security was insufficient, although in the 

latter caso the court would not have restrained him 

from felling timber, the produce being, of course, 
applied in ease of the estate (2). But courts of 
equity never extended their jurisdiction to cases of 
permissive wasto by a legal tenant for life (7), who in equity. 
might therefore with impunity have neglected the 
necessary repairs to houses (/') ; but the legal lability 

of such a tenant to damages in an action at law, 

for such permissive waste appears now to be estab- 

lished (/) ; and under the Judicature Act, the Chancery Waste under 
Division and the Queen’s Bench Division are now on peers me 
a level in all respects as regards waste, whether legal 

or equitable, and by whomsoever committed. And 

as regards what has been sometimes called amelio- 

rative waste, which consists of an alteration in the 
character of the property, e.g., by the conversion of 
warehouse property into residential property, more cal- 
culated to let and otherwise more valuable, although 

courts of equity did at one time assume to interfere 

by injunction to stay such so-called waste (m), they 

have latterly declined to do so, in the ordinary case(n). 


2. In the case of nuisances,—If the nuisance is 


(9) Robinson v. Litton, 3 Atk. 209; King v. Smith, 2 Hare, 239: 
Rusa v. Millis, 7 Gr. 145. 

(h) Withrington v. Banks, Sel. Ch. Ca. 31. 

(%) Powys v. Blagrave, Kay, 495; 4 De G. M. & G. 448. __ 

(k) Inst. 145; In re Cartwright, Avis v. Newman, 41 Ch. Div. §32. 

(lt) Yellowly v. Gower, 11 Exch. 274; Woodhouse v. Walker, 5 Q. B. 
D. 404; Davies v. Davies, 38 Ch. Div. 499. 
(m) ro aa Carter, 18 Beay. 78. 

y v. Allman, 3 App. Ca. 709. 
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® pablic nuisance, properly so called, an indictment 
or a criminal information lay and lies to punish the 
offender; but a civil information also lay and lies in 
equity to redress the grievance by way of injunction, 
e.g., against a public nuisance occasioned by stopping 
up a highway (0); and as a general rule, a suit of this 
nature was and is instituted by the Attorney-General, 
or he is made a party, as representing the public; but 
when @ private person suffers a special and peculiar 
injury distinct from that of the public in general, in 
consequence of a public nuisance, and only in that 
case (p), he will be entitled individually to apply 
for an injunction in equity, and in such a case the 
Attorney-General is not a necessary (although a usual) 
party to the action (q). But if the nuisance should 
be legalised by statute, then neither an indictment 
nor an information nor an action will lie therefor (r); 
but the courts will in general struggle against such a 
result (s). On the other hand, if the nuisance is a 
private nuisance, the interference of courts of equity 
by way of injunction proceeds upon the ground of 
restraining irreparable mischief, or of suppressing 
vexatious and interminable litigation, or of prevent- 
ing multiplicity of suits. But it is not every nuisance 
that will justify the interposition of the court; for 
there must in general be such an injury as from its 
nature is not susceptible of being adequately compen- 
sated in damages at law, or such as, from its continu- 
ance and permanently or increasingly mischievous char- 
acter, must occasion a constantly recurring grievance (¢). 


(0) Att.-Gen. v. Cleaver, 18 Ves. 217; Ripon v. Hobart, 3 My. & K. 
169, 179; Sadler's Case, infra. 

(p) Wallasey Local Board v. Gracey, 36 Ch. Div. 593. 

(g) Wood v. Sutelife, 2 Sim. N. S. 163; and eee Vernon v. Vestry of 


St. James's, Westminster, 16 Ch. Div. 449. 
a (r) London & Brighton Raihoay Co. v. Truman, 11 App. Ca, 45. 

43) Metropolitan Atylum v. Hill, 6 App. Ca. 163; v. 
Staffordshire Trams, 23 Q. B. D. 17. 

(t) Fishwongers Co. v. Last India Oo., 1 Dick. 163 ; St. Helen's Smelting 
Co. v. Tipping, 11 Ho. Lo. Ca, 653; and see Fleming v. Hislop, 11 App. 
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Thus @ mere common trespass is not a foundation for 
an injunction, where it is only contingent, fugitive, or 
temporary ; on the other hand, if it is continued so as 
to become a nuisance, or if there is a claim of right to 
do it, that is a sufficient ground for an injunction (1). 
So a mere fanciful diminution of the value of property 
by a nuisance, without irreparable mischief, and without 
any claim of right to do the act, will not furnish any 
foundation for an injunction (7); nor will an injunction 
be granted to restrain the ordinary use of premises for 
purposes not in themselves noxious, although damave 
may result to a neighbour from such use (7). But 
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where the injury is irreparable, as where loss of health Where injury 


(y), loss of trade, destruction of the means of subsist- 
ence, or permanent ruin to preperty, may or will ensue 
from the wrongful act, in every such case courts of 
equity will interfere by injunction (2). 


is irreparable. 


Thus, for example, where a party builds so near Darkening 


the house of another party as to darken his windows, 
against the clear right of the latter, either by contract 
(a) or by ancient possession, courts of equity will 
interfere by injunction to prevent the nuisance, as 
well as to remedy it, if already recently completed ; 
but where damages for the continuance of the nuisance 
would in any case furnish substantial compensation, 
the court will give the plaintiff damages simply, and 
not an injunction (>). And again, a landowner having 


(x) Pennington v. Brinsop Hall Coal Co., § Ch. Div. 769 ; and sve 
Goodson v. Richardson, L. K. 9 Ch. App. 221. 

(v) Att.-Gen. v. Nichol, 16 Ves. 342; and see Sturges v. Bridgeman, 
11 Ch, Div. 852; Cooper v. Crabtree, 20 Ch. Div. 589. 

(x) Robinson v. Kulvert, 41 Ch. Div. 88, 

(y) Walter v. Selfe, 20 L. J. Ch. 433. 

(z) Wynstanley v. Lee, 2 Swanst. 335 ; Broadbent v. Imp. Gas Co., + 
De G. M. & G. 436; and see Lecclestastioal Commissioncrs v. Kino, 14 
Ch. Div. 213; Cooper v. Crabirce, 19 Ch. Div. 193; 20 Ch. Div. 567. 

(a) Russell v. Watts, 10 App. Ca. 590; Scott v. Pape, 31 Ch. Div, 
554; Presiand v. Bingham, 41 Ch. Div. 268. 

 Att.-Gen. v. Nichol, 16 Ves. 338; Wynstanicy v. Lee, 2 Swanat, 
2x 


ancient li 
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a right, independently of prescription, to the lateral 
support of his neighbour's land to sustain the soil of 
his own land in its natural state, and having, after 
twenty years’ enjoyment, a right also by prescription to 
lateral support for the buildings erected on his land 
(c), an injunction will issue in maintenance of such 
rights. Similarly, a landowner will be protected 
against the flooding of his own lands by his neigh- 
bour (d@). Also, equity will interfere to prevent the 
pollution of streams, causing injury to the riparian 
owners, scil. at the suit of such owners (ce), and even 
without any proof of injury, in cases where the right 
to pollute is claimed or the continuance of the pollution 
would or might grow into a right; and the reason is 
said to be much stronger in the case of the pollution 
of streams (7), than it is in the case of ancient lights ; 
‘for if the plaintiff finds the river so polluted as to be 
‘a continuous injury to him; if, in order to assert his 
‘right, he would be obliged to bring a series of actions, 
‘‘one every day of his life, in respect of every addi- 
‘‘tional injury to his cattle, or every additional annoy- 
‘‘ance to himself, . . . then the court will properly 
‘‘ grant an injunction to relieve him from the necessity 
‘‘of bringing a series of actions, in order to obtain the 
‘‘damages to which such continual and daily annoy- 
‘ances entitle him” (g). And of course, equity will 
also interfere by injunction to prevent the further 
pollution of a stream that is already comparatively 


335; lheed v. Debenham, 2 Ch. Div. 165; N. P. Insurance Co. v. P. 
Assurance Co.,6 Ch. Div. 757; Aynsley v. Glover, L. R. 10 Ch. App. 
283; Leech v. Schweder, L. R. 9 Ch. App. 463; Parker v. First Avenue 
Hotel Co, 24 Ch. Div. 252. 

(c) Hunt v. Peake, Johns, 705. 

(ad) Kvans v. Manchester and Sheffield R. Co., 36 Ch. Div. 626. 
: (e) Kensté v. Great Eastern R. Uo., 23 Ch. Div. 566; 27 Ch. Div. 
122; and see Sampson v. Hoddinott, 1 C. B.(N.S.), 590; and Northam 
v. Harley, 1 El. & Bi. 665. 

(f) Pennington v. Brinsop Hall Coal Co., supra. 
x ig) 4tt.-Gen. v. Birmingham (Borough), 4 K. & J. 546, per Wood, 
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polluted (4), such further pollution being, of course, 
sensible, and not merely fanciful; and an injunction 
may also issue against the pollution or further pollu- 
tion of underground water (i). Where the property Lessce and 
from which the nuisance proceeds is in lease, the 
reversioner on such lease may or may not be liable 
therefor equally with the occupying tenant, and would or 
would not be restrained by injunction accordingly (/). 


But in general, for matters done under the powers sh iv ace 
of the Public Health Act, 1875 (i), and which “*"™ 
occasion injury to the plaintiff, he may obtain ‘com- * 


pensation under sect. 308 of the Act, first giving ae hee ths 
notice to the defendant Board under sect. 264 of the one Coreotie 


Act; but when the matter is not one for compensation Pens*te»- 
under sect. 308, but is a nuisance, the plaintiff may 

have an injunction against the continuance of the 
nuisance (m), and that without first giving the defen- 

dant Board notice of his intention to bring his action 

(n). And the like rules apply substantially in the 

case of injuries, ¢.g., to ancient lights, done under the 
provisions of the Artisan’s Dwellings Improvement 

Acts (0). 


In the case of libels, slanders, &c.,——-Since the 
&c. ,~injunc- 


Judicature Acts, the courts have increasingly inter- tion to re- 


: eat . train the 
posed to restrain by injunction the utterance or repe- ttterance or 


_ repetition of. 


(h) See Pennington v. Brinsop Hall Coal Co., 5 Ch. Div. 769; 
Crossley v. Lightowler, LL. R. 3 Eq. 279, and S. C. on appeal, L. R. 2 
Ch. App. 478; and distinguish Baxendale v. M‘Murray, L. R. 2 Ch. 
App. 790; and Att.-Gen, v. Dorking Union, 20 Ch. Div. 595; and ace 
Att -Gen. v. Acton Local Board, 22 Ch. Div. 221 ; Charles v. Finchley 
Local Board, 23 Ch. Div. 767. 

(¢) Ballard v. Tomlinson, 29 Cb. Div. 115. 

(k) See Sandford v. Clurke, 21 Q. B. D. 398; and Gandy v. Jubber, 
5B. & 8. 78; 9 B. & 8.15. 

(t) 38 & 39 Vict. o. 55. ad 

(m) Sellors v. Matlock Bath (Local Board), 14 Q. B. D. 928. 

(n) Flower v. Low Leyton (Local Board), 5 Ch. Div. 347; Foat v. 
Margate (Mayor), 11 Q. B. D. 299; and see Chapman v. Auckland 
Union, 23 Q. B. D. 294. 

(0) Wigram v. Fryer, 36 Ch. Div. 87. 
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tition of libels, slanders, injurious trade circulars or 
notices, and the like (py); and the courts will in 
some cases of such injurious publication even grant a 
mandatory injunction ordering the defendant to with- 
draw the injurious notice (g). As regards a trade 
conspiracy, as boycotting, it appears that the court 
will occasionally interfere by injunction in such cases, 
but only when the damage would be irreparable (7) ; 
and the court must also see its way to enforcing 
compliance with the injunction, if granted. And 
under the Patents, Designs, and Trade-Marks Act, 
1883 (46 & 47 Vict. c. 57), 8 32, any person 
alleging himself to be a patentee, who by circular or 
otherwise threatens with legal proceedings as for an 
infringement of such patent any other person, must 
forthwith commence and duly prosecute an action for 
the alleged infringement, otherwise the threatened 
party may have an injunction against the continued 
issue of the circular, and generally against the con- 
tinuance of the threats (s). 


4. In the case of patents, copyright, and trade- 
marks,—in order to prevent irreparable mischief, or 
to suppress multiplicity of suits and vexatious litiga- 
tion, courts of equity have interfered by injunction 
to secure the rights of the inventor, manufacturer, or 
author; for if no other remedy was given in these 
cases than an action at law for damages, the inventor 
manufacturer, or author might be ruined by perpetual 
litigation; and besides, the damages recoverable in 
the action would be (in the general case) a very 





(p) Thortey’s Cattle Food Co, v. Massam, 14 Ch. Div. 763; Thomas v. 
Waliama, 14 Ch. Div. 864; Quartz Gold Co. v. Beall, 20 Ch. Div. 501 ; 
Hill v. Hart-Davis, 21 Ch. Div. 798; Hinrichs v. Berndes, W. N. 
1378, p.11; Hayward v. Hayward, 34 Ch, Div. 198; Liverpool House- 
hold Stores v. Smith, 37 Ch. Div. 170. 

(a) baat wi v. ae 26 Ch. Div. 306. 88 

r : . Co. v. Macgregor, 15 Q. B. D. 476; W. N. 1889, p. 144. 

8) Drifield Co. v. Wat Co., 3t Ch. Div. 638; and see Challender 
v. Royle, 36 Ch. Div. 425. 
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inadequate compensation (¢). Therefore, the jurisdic- Jurisdiction, 
tion by injunction will be exercised in all cases where 4 
there is a clear primd facie title, founded upon long 
possession of the right; and even an equitable interest 
or an interest limited in point of time or of extent, is 
sufficient ; but a mere agent to sell has not such an 
interest as will entitle him to apply for an injunction 
(u). The law regarding patents and trade-marks, and Patents, 
also the law regarding copyright in designs (but not 
of copyright generally) has been recently simplified and %. 
collected together by the Patents, Designs, and Trade- 
Marks Act, 1883 (v), but there is nothing in that Act, 
or in the rules of December 1883 for carrying its 
provisions into effect, that interferes at all with the 
jurisdiction in equity 

(A.) In the case of a patent, if the patent has becn (A.) Patents. 
but recently granted, and its validity has not been ee oe 
ascertained by a trial at law or otherwise established, 
the court will not generally grant an immediate in- 
terim injunction, but will require the validity of the Has validity 
patent, if denied or put in doubt (y), to be first ascer- ; 
tained or established ; on the other hand, if the patent 
has been granted for some length of time, and the Has patent 
patentee has put the invention into public use, and bee") 
has had an exclusive possession under his patent for a time? 
period of time which fairly creates the presumption 
of an exclusive right, the court will ordinarily inter- 
fere at once by way of injunction; and in all cases the 
court will now determine for itself, or procure to be Preliminary 


determined by a jury, the preliminary question of the/ 
ae of. 





eae ene tenet EN et TUES treet ernremertene 


(t) Hogg v. Kirby, 8 Ves. 223. 

(u) Nicol v. Stockdale, 3 Swanat. 687. 

(v) 46 & 47 Vict. c. 57, amended by 48 & 49 Vict. c. 63; 49 & 5° 
Viet. c. 37; and 51 & fe Vict. ©. §0. 

(z) See Le May v. Welch, 28 Ch. Div. 24; In re Wragg's Trade- 
Mark, 29 Ch. Div. 551; Tuck v. Priester, 19 Q. B. D. 48, 629; and 
Warne v. Seebohm, 39 Ch. Div. 73. 

(y) Martin v. Wright, 6 Sim. 297; Saunders v. Smith, 3 My. & Cr, 
711, 728; aud see Wren v. Weild, L. R. 4 Q. B. 730. 
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validity of the patent, and grant all other consequential 
relief in one and the same action (z). The infringe- 
ment may consist in the mere importation of the 
patented articles (a), and although the same are used 
only for experiments with pupils (0). 


Three courses [0 a patent case, upon motion for an interlocutory 

injunction, several courses are open to the court, 

application” namely,—(1.) The court may at once grant the in- 

(a.) Injunction . ; ; a2 , 

simpliciter. junction suempliciter, without more, but never does so 

where the defendant disputes the validity of the plain- 

(b.) Interim tiff’s patent; or (2.) the court may follow the more 

er usual practice of either granting an interim injunction, 

oe and at the same time requiring the plaintiff to give 

"an undertaking as to damages, or of withholding the 

(¢.) Motion for, Injunction until the trial, the defendant in the mean- 

oe keeping an account (c). And at the trial of the 

untiltrial, action, if an injunction is asked for to restrain an 
defendant er Be cok 

keepingan alleged infringement of the patent, it will be necessary 

mpoouate of course for the plaintiff to prove his patent and the 

validity thereof, and also that the defendant has in- 

fringed same; and not only the validity, but the fact 

of infringement are matters of the greatest difficulty 

to make out; and therefore, to facilitate the progress 

“Partioularsof Of the action, the court requires on the one hand the 

iar defendant to deliver ‘‘ particulars of his objections” to 

the patent, and on the other hand the plaintiff to 

deliver ‘‘ particulars of the breaches” of his patent 

which he alleges the defendant has committed. The 

. usual objections to the plaintiff's patent are want of 


novelty, want of utility, or insufficiency or other error 


(z) Badiache v. Levenstein, 24 Ch. Div. 156; 29 Ch. Div. 366; 12 
App. Ca, 710, 

(a) Nobel's Explosives Co. v. Jones, 17 Ch. Div. 721; 8 App. Ca. 1, 
amd cases there. cited. 

(b) United cage a Co. v. Sharples, 29 Ch. Div. 164. 

(ce) Bacon v. Jones,-4 My. & Ate 433, 436,—adapted to suit the 
modern practice ; see Plimpton v, Spiller, 4 Ch. Div. 286; and (as 
to the recovery of damages upon auch undertakings generally) see 
“ " y, Peruvian Guano Co., 42 Ch. Div. 66. 
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in the specification (¢); prior publication is also a good 
objection (e). 


(B.) In cases of copyright, the plaintiff must also (B.)Copyright. 
in the first place make out his title to the copyright, june 
by registration and otherwise (/); also, he can have no immoral, or 
copyright in any work of a clearly irreligious, immoral, works. 
libellous, or obscene description or tendency (q); but, 
subject to these qualifications, there may be copyright 
not only in books, but also in music, engraving, sculp- 
ture, painting, photography, and generally in all orna- 
mental or useful designs, the copyright being the crea- 
tion of statute in every case (2). 


In cases of copyright, the action is usually brought phat teen in 
. . . ringemen 
for an alleged infringement of the copyright, and coneright: . 


claims an injunction, and either damaves or an account 

of profits; and in these actions, assuming that the right 

to the copyright exists, the principal question at the 

trial is whether there has been in fact an infringement. 

Now it is clearly settled not to be an infringement of 

the copyright in a book to make bund file quotations Bond fd 
or extracts from it, or to make a bond fide abridgment 

of it, or to make a bond fide use of the same common ae 
materials in the composition of another work, But use of com- 
what constitutes a bond fide use of extracts, or a bond Ca aee a 
fide abridgment, or a bond file use of common mate- inipEomeny 
rials, is often a matter of most embarrassing inquiry, 

the question being whether there has been a legiti- 


mate and fair exercise of mental ability, industry, and 


(d) United Telephone Co. v. Harrison, 21 Ch. Div. 720; Nobel's 
osives v. Jones Scott & Co., 8 App. Ca. 5; Badische v, Levenstein, 

24 Ch. Div. 156. 

(e) Blank v. Footman, Pretty, & Co., 39 Ch. Div. 678. 

(f) Coote v. Judd, 23 Ch. Div. 727; Weldon v. Licks, 10 Ch. Biv. 
247; Thomas v. Turner, 33 Ch. Div. 292. } 

(g) Copinger on Copyright, 48; and see Lawrence v. Smith, Jac. 4723 
Walcot v. Walker, 7 Ves. 1. 

(hk) Tuck v. Priester, 19 Q. B. D. 48, 629; Warne v. Scebohm, 39 Ch. 
Div. 73. 
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discrimination resulting in the production of a new 
work (i). Therefore, if, instead of searching into the 
common sources in an independent and critical manner, 
and deriving therefrom the materials which he chooses 
to appropriate, an author should quietly and servilely 
avail himself of the labour of his predecessor, and adopt 
his arrangement, or do it with only colourable varia- 
tions, that would not be a bond fide use of the common 
materials, but would be an infringement. But, subject 
always to his complying with the above distinctions, 
it is no infringement where an author has been led 
by an earlier writer to consult authorities referred 
to by him, even though he may quote the same pas- 
sages from those authorities which were used by the 
earlier writer (k). Neither is it an infringement, if: 
nothing material is taken (/); sccus, if material parts 
are taken (2). 


As regards copyright in maps, road-books, calen- 
dars, chronological and other tables, the materials being 
equally open to all, and the result also necessarily 
showing a certain identity or similitude, there is a 
difficulty not only in distinguishing the difference in 
the result, but also in detecting an unfair use of a 
prior existing copyright; and the fact of copy or no 
copy has generally to be ascertained by the appearance 
in the alleged copy of the same inaccuracies or blunders 
(if any) that are to be found in the jirst published work ; 
but even this mode of proof must be applied with 
caution (7). As regards oral lectures, persons admitted 
as pupils or otherwise to hear them cannot publish 


(7) Campbell v. Scott, 11 Sim. 31; Lewis v. Fullerton, 2 Beav. 6. 
(k) Pike v. Nicholas, L. R. 5 Ch. App. 251. 
Mg Chatterton v. Cave, 3 App. Ca. 483. 

) Ager v. Peninsular and Oriental Co., 26 Ch.Div. 637; Trade Auzi- 
Kary Co, v. Middlesborough, 40 Ch. Div. 425; Cate v. Devon, dc. Co., 
40 Ch. Div. 500. 

(n) Wilkins v. Atkin, 17 Ves, 424; Longman v. Winchester, 16 Ves. 
at - and see Lucas v. Cooke, 13 Ch. Div. 872; and Dicks v. Brooks, 15 
5 Vv, §2. 
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them for profit, and would be restrained by injunction 
from so doing (0). 


« 


There may be, or practically there may be, a valid Copyright.in 
copyright in the mere title to a book. c.g., in the title ““'* %f 
‘‘Trial and Friendship” (p); but this has been re- 
cently questioned (7), and is perhaps only true under 
Special circumstances; certainly the mere registration 
of such a title does not confer any copyright in it 
(r). There may also be, or there may practically be, 
copyright in the mere external appearance of a news- 
paper, e.g., The Times (8). 


As to private letters, whether on literary subjects or Copyright in 
on matters of private business, personal friendship, or apie elt 
family concerns, a learned writer (¢) lays it down—° | 
(1.) That the writer of private letters has such a1. The writer 


qualified right of property in them as will entitle him cher calles: 


to an injunction to restrain their publication by the #. 

party written to, or his assignees (uv); (2.) That tho a. The party 
party written to has such a qualified right of property ee 
in the letters written to him as will entitle him or his 

personal representatives to restrain the publication of 4 stranger. 
them by a stranger (r); but (3.) That such qualitied ceria 
right may in either case be displaced by sufficient reasons grounds of 

of public policy, or by some personal equity (x). And yuneben 


as to an unpublished manuscript, an injunction will, in 9sainst pub- 
lication of an 


(0) Abernethy v. d/utchinson, 1 H. & Tw. 40; S. C.,3 L. J. Ch. 209; 
followed in Nicols v. Pitman, 26 Ch. Div. 374; and see 5 & 6 Will. 
1V. c. 65; and Caird v. Sime, 12 App. Ca, 326. 

(p) Weldon v. Dicks, 10 Ch. Div. 247. 

(q) Dicks v. Yates, 18 Ch. Div. 76; and see Schove v. Schmincke, 33 
Ch. Div. 546. 

(r) Licensed Victuallers v. Bingham, 38 Ch. Div. 139. 

(s) Walter v. Howe, 17 Ch. Div. 708. 

(t) Drew. on Inj. 208, 209; and see Copinger on Copyright, 2d ed., 
EY Bae v. Curl, 2 Atk. 342; Gee v. Pritchard, 2 Swanst. 402. 

(v) Granard v. Dunkin, 1 Ball. & Beat..207 ; Thompson v. Stanhope, 
Amb, 737. 
(x) Petal v. Phipps, 2 V. & B. 19; Joyce on Injunctions, 351, 352. 
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& proper case, be granted to restrain the publication 
thereof (vy). And copies (even manuscript copies) of a 
tale may not lawfully be made for the otherwise lawful 
purpose of dramatising it (2). 


In case the first edition of an alleged piratical work 
is not considered by the proprietor of a prior existing 
copyright to be of a sufficiently piratical and injurious 
character to justify him in commencing at once an 
action for the infringement of his copyright, he will 
not by this apparent but justifiable neglect be after- 
wards prejudiced in commencing an action for the 
infringement, if the second or other subsequent edition 
shows greater marks of piracy (a). 


(C.) With regard to the use of trade-marks, and 
generally to the enjoyment of a particular trade-name 
or designation, the right to protection prior to the 
Trade-Marks Registration Acts, 1875-76, did not 
depend upon a property in them, but on the principle 
that ¢he court would not allow fraud to be practised upon 
private individuals or upon the public; ‘and in cases 
‘to which these last-mentioned Acts did not apply, or 
‘the parties had not: chosen to avail themselves of the 
‘benefit of the Acts, the foundation of the jurisdiction 
‘‘in equity to restrain a piracy remained the same (0). 
‘For [apart from these Acts, and from the Patents, 
‘“ Designs, and Trade-Marks Act, 1883, which has 
‘‘repealed them and re-enacted and amended their 
‘ provisions] the right to a trade-mark or trade-name 
‘cannot properly be described as a copyright ; it is, in 
* fact, a right which can be said to exist only, and can 
‘‘ be tested only, by its violation: it is the right which 
‘‘any person designating his wares or commodities by 


ty) Duke of Queensberry v. Shebbearc, 2 Eden. 329; and see Prinoe 
Alvert v. Strange, 1 Mac. & G. 25. 
(z) Warne v. Seebohm, 39 Ch. Div. 73. 
(a) Hogg v. Scott, L. R. 18 Eq. 444. 
Mitchell ¥. Henry, 15 Ch. Div. 181. 
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‘‘g particular trade-mark, as it is called, has to prevent 
‘‘ others from selling wares which are not his, marked 
‘‘with that trade-mark in order to mislead the public, 
‘‘and so incidentally to injure the person who is owner 
‘‘of the trade-mark” (c). But now, if the trade-mark 
or trade-name, being a proper subject for registration, 
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has been duly registered under these Acts, the owner May now 


epend on 


has, to the extent that his trade-mark has been or is property. 


used in connection with goods, but not further (d), a 
true property in it, and may restrain the piratical use 
of it by others without proving any fraudulent intent 
(e); and, in fact, an innocent user would be an in- 
fringement (f). And with regard to the registration 
of single words as trade-marks, it appears that if they 
have been used before 1875, they may be registered ; 
and by section 64 of the Act of 1883, any ‘fancy 
word” might have been so registered (7), provided it 
was used as a distinctive word, and not for a fraudu- 
lent purpose (2); and it has now been provided by the 
10th sect. of the Patents, Designs, and Trade-Marks 
Act, 1888, repealing sect. 64 of the Act of 1883, that 
the ‘‘fancy word” shall be an “invented word,” or a 
‘‘word having no reference to the charactcr or quality of 
‘* the goods, and not being a geographical 


The distinctions above taken may be illustrated by 


(ce) Farina v. Silverlock, 6 De G. M. & G. 217 ; and see In re Mitchell's 
Trade Mark, 7 Ch. Div. 36; Singer Manuf. Co. v. Loog, 8 App. Ca. 15 ; 
Somerville v. Schembri, 12 App. Ca. 453; Jay v. Ladler, 40 Ch. Div. 
649; Thompson v. Montgomery, 41 Ch. Div. 35; Jn re Dunn's 7 rade- 
Marks, ibid., 439; and disting. Waterman v. Ayres, 39 Ch. Div. 29. 

(d) Edwards v. Dennis, 30 Ch. Div. 454. 

(e) Orr Ewing v. Johnston, 13 Ch. Div. 4343 7 App. Ca. 219; Civ 
Service v. Dean, 13 Ch. Div. 512; Kelly v. Byles, 13 Ch. Div. 682; 
Monson v. Boehm, 26 Ch. Div. 398. 

(f) Upmann v. Forester, 24 Ch. Div. 231. 

(9) See In re Leonard Ellis, 26 Ch. Div. 288 ; In re Anderson's Trade- 
Mark, 26 Ch. Div. 409; In re Vrade-Mark “ Alpine,” 29 Ch. DPN. 
877; and see Jn ve J. B. Palmer, 21 Ch. Div. 47; Jn re Braby’s 
Application, 21 Ch. Div. 223; and Wood v. Lambert, 32 Ch. Div. 247. 

(h) Wood v. Lambert, supra; and see In re Lyndon's Trade-Mark, 
32 Ch. Div. 109; In re Leaf's Trade-Mark, 33 Cb, Diy. 477; 

'an Duzer's Trade-Mark, 34 Ch. Div. 623. 
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the following cases :—In Burgess v. Burgess (i), where 
a father had for many years exclusively sold an article 
under the title of ‘‘ Burgess’s Essence of Anchovies,” 
the court would not restrain his son from selling a 
siinilar article under that name, no fraud being proved. 
Knight Bruce, L.J., said: “ All the Queen’s subjects 
‘have a right, if they will, to manufacture and sell 
‘‘ pickles and sauces, and not the less that their fathers 
‘‘had done so before them. All the Queen’s subjects 
‘‘ have a right to sell these articles in their own names, 
‘and not the less so that they bear the same names as 
‘their fathers. ‘This defendant follows the same trade 
‘‘as his father follows, and has long followed, namely, 
‘that of manufacturer and seller of pickles, preserves, 
‘‘and sauces; among them one called ‘ Essence of 
‘* Anchovies.” He carries on the trade in his own 
‘* name, and sells his essence of anchovies as ‘ Burgess’s 
‘* Essence of Anchovies,’ which, in truth, itis. Jf any 
** circumstance of fraud accompanied the case, 1t would 
“ stand very differently ; but the whole ground of com- 
‘* plaint is the great celebrity which, during many years, 
‘‘ has been possessed by the elder Burgess’s essence of 
‘‘ anchovies, and that does not give him such an ex- 
‘‘ clusive right, such a monopoly, such a privilege, as 
‘‘ to prevent any man from making essence of anchovies, 
‘and selling it under his own name ” (/’). 


In Cocks v. Chandler (1), the bill was filed by the 
successor in title of the inventor of a sauce known as 
‘‘ Reading Sauce,” to restrain a rival manufacturer from 
selling his preparation under the name of ‘‘ The Ori- 
ginal Reading Sauce ;” and on proof by the plaintiff 


(i) 3 DeG. M. & G. 897; and see Good fellow v. Prince, 35 Ch. Div. 700. 

'k) See alao Christie v. Christie, W. N. 1875, p. 3; L. R. 8 Cb. App. 
499; Turton v. Turton, 42 Ch. Div. 128; Cope v. Evans, L. R. 18 Ey. 
I 383 Massam v. Thorley’s Cattle Food Co., 14 Ch. Div. 748; Street v. 
Union Bank of Spain, 30 Ch. Div. 156. 

() L. R. 11 Eq. 446; Marshall v. Ross, L. R. 8 Eq. 651; Crawford 
v. Shuttock, 13 Gr. 149; Davies v. Kennedy, 13 Gr. §23. 
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that he alone was entitled to the original receipt, arid 
that on that ground his sauce had attained a high 
reputation in the market, an injunction was granted 
against the use by the defendant of the word “ original,” 
as being a device to mislead the public (im). 


By Lord Cairns’s Act (n), it was enacted that in 


70% 


ord Cairns’s 


all cases in which a court of equity had jurisdiction to Couity niay 


entertain an application for an injunction against a 


give damages 


where it has a 


breach of any covenant, contract, or agreement, or jurisdiction to 


grant injuno- 


against the commission or continuance of any wrong- tion or specific 


ful act, or for the specific performance of any covenant, 
contract, or agreement, in all these cases it should ba 
lawful for the same court, if it shonld think fit, to 
award damages to the party injured, ci/her in addition 
to or in substitution for such injunction, and such 
damages might be assessed in such manner as the 
court should direct; and by subsequent sections of 
the Act, provision was made for the assessment of 
damages, and for tho trial of questions of fact, cither 
by a jury before the court itself, or by the court alone ; 
and for the assessment of damages by a jury before 
any judge of one of the superior courts of common 
law at nist prius, or at the assizes, or before a sheriff, 
as is done in writs of inquiry at common law (0). 


performance, 


May 

damages with 
or without a 
jury, or direct 
al issue. 


And under this statute, although the jurisdiction of Equity 


the court was not thereby extended to cases where 
there was a plain common law remedy, and where, 


jurisdicti-~ 
note 


before the statute, the court would not have inter- remedy. 


fered ( »),—consequently that when a plaintiff came to 
the court for the specific performance of a contract 
which could not be specifically performed at all, there 





(m) See also Raggett v. Findlater, L. R. 17 Eq. 29 ; Cheavin v. Walker, 
§ Ch. Div. 850; Siegert v. Findlater, 7 Ch. Div. 80:1; Brekamyv. 
Brachim, 7 Ch. Div. 848. 

(n) 21 & 22 Vict., c. 27. 

(0) 21 & 22 Vict. c. 27, 8, 2-6; and see Jaques v. Millar, 6 Ch. 


Div. 3 
(p) Pioks v. Hunt, Juhnson, 380. 
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a 


Nowetet damages could not be given in lieu of specific perform- 

ance (q), and there could be no relief in a court 
fou mere of equity ‘‘ where the bill was filed for damages, and 
a ae ‘‘ damages only ” (r),—still the court would give dam- 
aioe not ages as a general rule where the damages were inci- 


dental to the relief by specific performance or injunc- 
tion, and also where the evidence was insufficient to 


Injanstion, support a case for an injunction (s); nevertheless, the 
and not 


daiaaded: court could not, in its discretion, give damages in lieu 

of an injunction where the plaintiff made out his right 
Where to an injunction (¢). Also, where the court had juris- 
court might 


compel specific diction to compel specific performance of a part of the 
performance contract, it had also power under the statute to award 
of one part 
ofanagree- damages for the breach of another part of that contract, 
re ing in respect of which it could not have compelled specific 
Stier cat oe performance. Thus, in a case where the plaintiff had 
for the whole. agreed to grant a lease to defendant when and so soon 
as he, the defendant, should have built a new house 
on the land; and the defendant agreed to accept such 
lease when required, and to pull down an old house 
then standing on the land, and to build a new one on 
the site thereof, it was held that the plaintiff was en- 
titled to damages for the non-building of the house, 
and to specific performance of the contract to accept 
the lease, Wood, V.C., saying: ‘‘ The defendant has 
‘agreed to accept a lease when required, and the court 
‘has therefore jurisdiction. ... The court having there- 
*« fore acquired jurisdiction, may give damages either in 
‘“‘ addition to or in substitution for specific performance. 
‘‘The meaning of the statute can only be, that where 


‘‘the court has jurisdiction in the suit, it may award 


(q) Per Wood, V.C., in Middleton v. Magnay, 2 H. & M. 236; Rogers 
v. Challis, 27 Beav. 175; Scott v. Rayment, L. R. 7 Eq. 112. 

(r) Middleton v. Magnay, 2 H. & M. 237; Lewers v. Earl of Shaftes- 
bury, L. R. 2 Eq. 270. . 

tf) City of London Brewery Company v. Tennant, L. R. 9 Ch. App. 
212; Holland v. Worley, 26 Ch. Div. 578. 

(t) Krehl v. Burrell, 7 Ch. Div. 551; 10 Ch. Div. 146; and see 
Holland v. Worley, supra, and Greenwood v. Hornsey, 33 Ch. Div. 
471. 


INJUNCTION, 703 


‘‘ damages in substitution for specific performance ” (1). 
But in such a case, if the remedy by specific perform- 
ance was lost, ¢.g., through lapse of time, the court 
could not give damages (v). 


Lord Cairns’s Act, ss. 3, 4, 6, and 7, it may be Repealof — 
Lord Cairna’s 
observed generally, has been repealed by the Statute Act,—the 
Law Revision Act, 1881 (44 & 45 Vict. c. 59); but 
the repeal is expressed to be ‘“ without prejudice to 
‘any jurisdiction or principle or rule of law or equity 
‘‘ established or confirmed ” by the repealed enactment ; 
and consequently the right to give damages in addi- 
tion to or in lieu of an injunction, when that would be 
proper, is a jurisdiction still preserved to the Chancery 
Division (x). 


y Rolt’s Act (y), it was enacted, that in all cases Sir John 
in which any relief or remedy within the jurisdiction *"**4% 
of the Court of Chancery was sought in any Chancery ° 
cause or matter, whether the title to such relief or 
remedy was or was not incidental to, or dependent 
upon, a legal right, every question of law or fact cog- 
nisable in a court of common law on the determination 
of which the title to such relief or remedy depended, 
should be determined by or before the same court; or, 
when more convenient, an issue or issues might be 
directed to be tried at the assizes; and in all cases 
subject to the court’s being of opinion, in a matter of 
concurrent jurisdiction, that the case was properly 
brought into equity (2). 


(u) Soames v. Edge, John. 669; Middleton v. Greenwood, 2 De G. J. 
& S. 142; and see Williamson v. Clements, L. RK. 8 Ch. App. 96; Odessa 
Tramways Co. v. Mendel, 8 Ch. Div. 235- _ 

(v) Lavery v. Pursell, 39 Ch. Div. 508. 

(2) Krehl v. Burrell, 7 Ch. Div. 551; 10 Ch. Div. 146; and Holland 
v. Worley, 26 Ch. Div. 578; Greenwood v. Hornsey, 33 Ch. Div. 471. 

(y) 25 & 26 Vict. c. 42. 

Durdl v. Pritchard, L. R. 1 Ch. App. 244. 
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Injunctionat § By the Common Law Procedure Act, 1854 (a), s. 

cmon oa 7Q, it was enacted, that in all cases of breach of con- 
tract or other injury, where the party injured was 
entitled to maintain dnd had brought an action, he 
might in like case and manner as thereinbefore pro- 
vided with respect to mandamus, claim a writ of in- 
junction against the repetition or continuance of such 
breach of contract or other injury, or the committal of 
any breach of contract or injury of a like kind, arising 
out of the same contract, or relating to the same 
property or right; and he might, in the same action, 
include a claim for damages or other redress (0). 


Judicature Of course now, under the Judicature Acts, the 
Acts,— eneral gost aT Se 5 7. ee 
effect of, Chancery Division and the Queen’s Bench Division 


are in all respects upon a level, each having its own 
original jurisdiction, and also all the original jurisdic- 
tion of the other, as regards all matters calling for an 
injunction, with or without damages or profits. 


(a) 17 & 18 Vict. c. 125. 
(bo), Mayell v. Highey, 31 L. J. Exch, 3293 Jessel v. Chaplin, 2 Jur. 


. 8 
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CHAPTER XI. 
PARTITION. 


THE ground of the equity jurisdiction in partition has Origin of 
been thus stated by Lord Redesdale :—* In the caso ™tetion. 
‘‘ of partition of an estate, if the titles of the partics are 

‘Sin any degree complicated, the difliculties which have 
‘occurred in proceeding at the common law have led 

‘* to applications to courts of equity for partitions, which 

‘‘are effected by first ascertaining the rights of the 

‘‘ several persons interested, and then issuing a commis- 

‘‘sion to make the partition required ; and upon return 

‘of the commission, and confirmation of that return by 

‘the court, the partition is finally completed by mutual 
‘‘conveyances of the allotments made to the several 

‘‘ parties” (a). 


The common law always allowed co-parceners to Writ of par- 
compel a partition; and the statutes 31 Hen. Vill. ¢. 1, Flea. 
and 32 Hen. VIII. c. 32. gave the like right at the 
common law to other co-tenants, se7/. to Joint-tenants 
and totenantsincommon. But the common lawremedy, 
which was by writ of partition, was early found to be 
inadequate and incomplete, on account of the various 
and complicated interests which arose in the owner- 
ship of real estate, and because the courts of law were 
incapable of effectuating in fact the partition by mutual 
conveyances. It was for these reasons, coupled alo 
with the necessity for the discovery of titles and of 


{a) Mitford on Pleading, 120. 
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making all appropriate compensatory adjustments, that 
the courts of equity assumed a general concurrent 
jurisdiction with courts of law in all cases of partition 
(6); but the courts of equity interfered also in cases 
where a partition would not have been directed at law ; 
for instance, where an equitable title was set up (c); 
and latterly, the common law remedy by writ of parti- 
tion was abolished altogether (d). 


A suit for partition might have been, and may 
be, maintained by any freehold tenant in possession, 
whether entitled in fee-simple or in fee-tail (c), or 
for life (f), or for any other freehold estate (g), and 
apparently even when the co-owners are entitled only 
for a term of years (1), provided only they are in pos- 
session; and the decree or judgment would have been, 
and would be, binding on the remaindermen and re- 
versioners (7). Buta suit for partition could not have 
been, and cannot be, maintained by a person interested 
as a co-tenant entitled only in remainder or reversion ; 
for it would be unreasonable that a remainderman or 
reversioner should disturb the existing state of things 
during the possession of the tenant for life, or other 
prior tenant (4); also, a partition will not be granted 
when there is an overriding power or trust, during the 
continuance of such power or trust (/). And of course, 
a bill or action for partition will not lie where the 
purpose of the action is not partition, but to prove the 


(0) Agar v. Fairfax, L. R. 2 Eq. 440; Manners v. Charlesworth, 
1 My. & K. 330. 

(c) Wills v. Slade, 6 Ves. 498; Cartwright v. Pultency, 2 Atk. 380. 

(a) 3* 4 Will. LV. c. 27, 8 36. 
(e) Brook v. Hartford, 2 P. Wins. 518. 

(f) Gaskell v. Gaskell, 6 Sim. 643. 

(g) Hobson v. Sherwood, 4 Beav. 184. 

(A) Baring v. Nash, 1 V. & B. 551. 

't) Gaskell v. Gaskell, supra: and see the Settled Land Act, 1882 
(45 & 46 Vict. c. 38), 88 3, 20, &e. 

(k) Evdns v. Bagshaw, L, R. 8 Eq. 469; L. R. 5 Ch. App. 340. 

(1) Swaine v. Dendy, 14 Ch. Div. 326; Zaylor v. Grange, 13 Ch. Div. 
223, and 15 Ch. Div. 165; Biggs v. Peacock, 20 Ch. Div. 200; 22 Ch. 
Div. 284; and disting. Boyd vy. Allen, 24 Ch. Div. 622. 
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legal title (m); moreover, the titles of the parties 
must have one common root (7). 


As regards the properties of which a partition may Properties 
be decreed, these include manors and freehold corporeal °L Which ae 
estates generally (0); also, advowsons (p), and rent- be dooreed 
charges (7); also, leaseholds for years (rv); and since 
the Copyhold Act, 1841 (4 & 5 Vict. c. 35), copy- 


hold hereditaments (s). 


In suits for partition, difficulties often arise from Provisions of 
the incapacity of some of the persons interested in the ef eta 
property. It has accordingly been now provided by ee 
the Trustee Act, 1850 (13 & 14 Vict. c. 60), 8. 30, under inca- 
as regards judgments or decrees for a partition, and Epa 
by the Partition Act, 1868 (31 & 32 Vict. c. 40), 

s. 7, as regards judgments for a sale in lieu of partition 
—a subject hereinafter treated of—that the court may 
declare that any of the parties to the suit are trustees 
of such lands, or any part thereof, within the meaning 
of the Trustee Act, 1850; or that the interests of 
unborn persons who might claim under any party to 
the suit, or by other ways mentioned in the Act, are 
the interests of persons who, upon coming into exist- 
ence, would be trustees within the meaning of the 
Act ; and thereupon the Lord Chancellor, intrusted by 
the sign manual with the care of the persons and 
estates of lunatics, may, as to any lunatic or person of 
unsound iind, or the Chancery Division or any judge 
thereof may, in other cases, make such orders as to 
the estates, rights, and interests of such persons, born 
or unborn, as he or the court might, under the pro- 


(m) Giffard v. Williams, L. R. 5 Ch. App. 546: Slade v, Larlow, 
L. R. 7 Eq. 298; and see Whetstone v. Dewis, 1 Ch. Div. 99. 

(n) Miller v. Warmington, 1 Jac. & W. 493. r) 

(0) Hanbury v. Hussey, 14 Beav. 153. 

(p) Johnstone v. Baber, 6D. M. & G. 439. 

(q) Rivis v. Watson, § Mee. & W. 255. 

(vr) Ames v. Comyns, 16 W. R. 74. 

(s) Clarke v. Clayton, 2 Giff, 333. 
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visions of the Act, make concerning the estates, rights, 
and interests of trustees, born or unborn (¢). Accord- 
ingly, if any of the persons interested are infants, 
lunatics, or persons of unsound mind, the court will 
carry into effect the decree for partition, or for a sale 
in lieu of partition, by making an order vesting their 
shares in, or directing a conveyance of their shares by, , 
such persons as the court shall direct (2). 


Formerly a partition was usually made by a com- 


gaail of Mission issued to inspect and apportion the estate 


among the several persons entitled. Where the pro- 
perty was small and the persons interested were many, 
the difficulties in the way of carrying a partition into 
effect were often so great as to render the step the 
reverse of beneficial. The court in one case (v) 
directed the partition of a house, and the commission 
having been executed, an exception was taken by the 
defendant on the ground that the commissioners had 
allotted to the plaintiff the whole stack of chimneys, 
all the fireplaces, the only staircase, and all the con- 
veniences in the yard. The Lord Chancellor over- 
ruled the exception, saying that he did not know how 
to make a better partition for them; that he granted 
the commission with great reluctance, but was bound 
by authority. 


These difficulties are now in great measure removed 
by the Partition Act, 1868, amended by the Partition 
Act, 1876 (x), by which it is provided, that in a suit 
for partition, being a suit in which a partition might 
be made, the court may direct a sale in lieu of directing 
a partition, and a distribution of the proceeds of sale 


(t) Trustee Act, 1850 (13 & 14 Vict. ¢. 60), 8. 30. 
(a) Jbid., eB. 3, 7. 30; Dan. Ch. Pr. 1031. 
(ve) Turner v. Morgan, 8 Ves. 1433 11 Ves. 157. 
a 39 & 40 Vict. c: 175 und see Pragnell vy. Batten, 16 Ch. Div. 
3 
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amongst the parties entitled according to their shares (a.) Sec. 4, 
and interests. By the Partition Act, 1868, 8. 4, ifa%, 
moiety or upwards of the co-tenants request a sale, 

the court is to decree a sale, unless the other co- 
tenants show reason to the contrary (y), the burden of 

proof being in this case upon the parties resisting a sale 

(z). By secs. 3 and 5 of the same Act, if one or more (b.) Secx. 3 and 
(less than a moiety) of the co-tenants request a sale, et oe 
the court may in its discretion direct a sale ; by sec. 3, if 

it appears to the court that, by reason of the nature 

of the property or of the number of the parties in- 
terested or presumptively interested, or of the absence 

or disability of some of the parties, or of any other 
circumstances, a sale of the property and a distribution 

of the proceeds would be more bencficial than a parti- 

tion; and in this case, the court may, notwithstanding 

the dissent or disability of any others, direct the sale 

(a). Also, by sec. 5, if any co-tenant requests a sale 

in lieu of a partition, the court may in its discretion, 

unless the parties resisting a sale, or some of them, 
undertake to purchase the share of the party request- 

ing a sale, direct a sale of the property; and in case 

of such undertaking being given, the court may order 

a valuation of the share of the party requesting a sale 

(6); but of course the court may also in such 4 case 

refuse to direct a sale 


The decree or judgment directing a partition or 4 ee ea hig 
9 


sale in lieu thereof is usually obtained on motion for xsle in lieu 
° _ thereof,- ° 
judgment duly set down and taken as a short cause; o¢ and’s 


of obtaining. 


— -- - - - ed Po er 





eee ees meter Ee ee 
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(y) Drinkwater v. Ratcliffe, L. R. 20 Eq. 528 ; Pemberton v. Barnes, 
L. R. 6 Ch. App. 685. 

(z) W Aaa v. cidipie eats 16 ee 14; Drinkwater v. Ratcliffe, 
supra; forter v. 8, . Div. 

(a) See Rove Con § Ch. Div. 263; Wilkinson v. Jobedhs, 
supra; Drinkwater v. Rateliffe, supra; Gilbert v. Smith, 8 Ch. Div. 
548; 11 Ch. Div. 78. 

(6) Drinkwater v. Ratcliffe, supra; Walliams v. Eames, L. R. 10 Ch. 
App. 204; Gilbert v. Smith, supra. 

(c) Richardson v. Feary, 39 Ch. Div. 45. 
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and this practice is invariable where the defendant 
(as he usually does) makes default in delivering a 
defence; but should the defendant deliver a defence, 
and therein admit the plaintiff’s title, the decree or 
judgment will be made on ordinary motion (@); and, 
in a proper case, the decree or judgment will order an 
account of the rents and profits for the six years last 
preceding the issue of the writ of summons in the 
action (¢). In the general case, the judgment simply 
refers the action to Chambers for certain inquiries to 
be taken as to the persons entitled, and directs a sale 
only if it is certified that all such persons are parties 
or (in effect) parties to the action (/); but if the title 
is made out at the hearing or trial, an immediate sale 
will be directed by the judgment (y). 


Sale,—modeof Usually all the co-owners (other than the party 
ees having the conduct of the sale) have leave to bid 
and an inquiry may sometimes be usually added regard- 
ing encumbrances (7). The sale is usually carried 
out under the direction of the court; but under Order 
li. rule 1a@ (December 1885), the court may, with a 
view to avoiding expense or delay, or for other. good 
reason, direct the sale to be carried out by proceedings 
altogether out of court, the proceeds of the sale being 
in that case usually brought into court; and this rule 
would apparently be applicable in all cases (4). The 
Coats of the costs of all partics are provided for on further con- 
action. . ‘ 
sideration (/). 


(d) Burnell v. Burnell, 11 Ch. Div. 213, Order xxxii. rule 6 (1883) ; 
Gilbert v. Smith, supra. 
(e) Burnell v, Burnell, supra. 


ae) aaa v. Hereford, 4 Ch. Div. 494; Ripley v. Sawyer, W. N. 
I 


) Teed v. Coulton, L. R. 20 Eq. 20. 

() Verrall v. Cathcart, W. N. 1879, p. 100. 
(¢) Fawthrop v. Stock, W. N. 1884, p. 118. 

(k) See Strugnedl v. Strugnell, 27 Ch. Div. 258. 
(1) Humphreys v. Jones, 31 Ch. Div. 30. 
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CHAPTER XII. 
INTERPLEADER. 


WHERE two or more persons, whose titles were con- Interplcaderin 
nected, by reason either of one being derived from the ri ile 
other, or of both being derived from a common source, Persons 


claimed the same thing from a third person, and he, not fone) thind = 
knowing to which of the claimants he ought of right °°" 
to render it, feared he might be hurt by one or other 

of them, he might have exhibited a bill of interpleader 
against them, stating their several claims and his own 
position in regard to the matter, and praying that the 
claimants might interplead, so that the court might 
adjudge to whom the thing belonged; and if any 
suits at law had been brought against him, he might 

also have prayed that the claimants might be re- 
strained from proceeding with those suits or actions 

till the right was determined (a). 


It is true the remedy of interpleader existed also Interpleader 
at the common law; but it had at law (prior to the sonal riding 
statutes 1 & 2 Will. IV. c. 58, and 23 & 24 Vict. c. bailment. 
126) a very narrow range of purpose and application, 
lying only in the case of a joint-bailment by the 
claimants (0). 


In order that a party might interplead in equity, aritchelt v, 
it was essential that he should have no personal gn- ” i 
__—_-—--—--- Vill of inter- 





(a) Mitford on Pleading, 58, 59 ; Jones v. Thomas, 2 Sim. & Giff. 186 ; 
and see Prudential Assurance Company v. Thomas, L. R. 3 Ch. App. 74. 
(4) Crawshay v. Thornton, 2 My. & Cr. 1, 21. 
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 atiade must terest in the subject-matter. Therefore where, as in 
ave had no 


personal: Mitchell v. Hayne (c), the plaintiff, an auctioneer, had 
the subject. sold an estate for one of the defendants, and the other 
matter. . defendant, who was the purchaser, had commenced 
an action against the plaintiff for the deposit, and 

the plaintiff prayed an interpleader and injunction, 

offering, at the same time, to pay the deposit money 

into court, after deducting his commission,—the Vice- 

Chancellor refused the bill, saying, ‘‘ Interpleader is 

‘where the plaintiff is the holder of a stake which is 

‘equally contested by the defendants, and as to which 

‘‘the plaintiff is wholly indifferent between the parties, 

‘‘and the right to which will be fully settled by the 
‘‘interpleader between the defendants” (d). This deci- 

sion is still good law, substantially, it being provided 

by Order lviil. rule 2 (1883), that the applicant for the 

Excepting interpleader summons provided by that order must 


ney se ” satisfy the court that he claims no interest in the 


ouarges. subject-matter in dispute, other than for his costs or 
charges (c), and that he is willing to pay or transfer the 
subject-matter into court, or to dispose of it as the 

court may direct. 
Further, the plaintiff in interpleader, besides hav- 
ing had no personal interest in the subject-matter, 
hail must also have been under no personal liability to 
pomenal either of the claimants; and therefore where, as in 


Crawshay v. Thornton (f), A. deposited certain iron 
with B. & Co., who were wharfingers, and afterwards 
directed them to deliver it to C.; and C. applied to 
B. & Co. to know the particulars of the iron held by 
them on his account, and B. & Co. then wrote a letter 
to C., saying that in compliance with his request they 


(o} 2 Sim. & Stu. 63; and see Order lvii. rule 2, 1883. 

@o Langston v. Boylsion, 2 Ves. Jr. 109; and see Attenborough v. 
Katharine Docks Co., 3 C. P. D. 373, 467. 

(e) See Attenborough v. St. Katharine Dosks Co., 3 C. P. D. 373, 467. 

(f) 2 My. & Cr. 1, 19. 
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annexed a note to the landing weights of the iron 
transferred into his name by A., and now held by 
them (B. & Co.) at his (C.’s) disposal; and B. & Co. 
subsequently received notice from D. that the iron 
belonged to him; and B. & Co. then filed a bill of 
interpleader against C. & D.,—it was held that they 
could not maintain interpleader, for after their letter to 
C. he had a right against them independently of the 
question whether D. was or was not entitled to the 
iron,—-the Lord Chancellor saying as follows :— 


‘‘The case tendered by every such bill of inter- a was 

‘‘pleader ought to be, that the whole of the rights i ne 

‘* claimed by the defendants may be properly deter- % 

‘“‘mined by litigation between them, and that the claimed b 

the defendants 

‘* plaintiffs are not under any liabilities to either of the . 
* defendants beyond those which arise from the title to setts ey a 
oe property in contest; because if the plaintiffs have 'tisation. 
“come under any personal obliyation, independently of 

the question of property, so that either of the defen- 

‘-dants may recover against them at law awithout estab- 

‘lishing a right to the property, tt 1s obvious that no 

‘litigation between the defendants can asecrtain their 

respective rights as against the plaintiffs; and the 

** injunction, which is of course if the case be a proper 

*- subject for interpleader, would deprive a defendant, 

-* having such a case, beyond the question of property, 

‘-of part of his legal remedy, with the possibility at 

‘least of failing in the contest with his co-defendant ; 

‘in which case the injunction would deprive him of a 

‘legal right, without affording him any equivalent or 

‘* compensation.” 


It was sufficient to give jurisdiction in interpleader, anterslender 


that the title of one of the claimants was legal andgof title was legal 
the other equitable (g), and it was not necessary that *"® “7° ovNer 


Paris v. Gilham, Coop. 56; Morgan v. Marsack, 2 Mer. 107. 
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the titles of both claimants should be legal or should 
be equitable. Therefore, if a debt had been assigned, 
and a controversy arose between the assignor and the 
assignee respecting the title, a bill of interpleader 
might have been brought by the debtor to have the 
point settled to whom he should pay it (4); and in fact, 
where one of the claims was purely equitable, it was 
formerly indispensable to come into equity; for in 
such a case there could have been no interpleader at 
law (7); but after the Common Law Procedure Act, 
1860, courts of law would on an interpleader issue 
have taken into consideration the equitable rights of 
the parties (4). And on the other hand, in the case 
of adverse independent legal titles, the party holding 
the property was not entitled to interplead in equity, 
for that would have been to assume the right to try 
merely legal questions (7). But all these distinctions 
have now become obsolete, since the fusion of law and 
equity ; and it is now provided generally by Order lvii. 
rule 1 (1883), that relief by way of interpleader may 
be granted, wherever the person seeking relief (and 
who is usually called the applicant) is under liability 
for any debt, money, goods, or chattels, for or in 
respect of which he is, or expects to be, sued by two 
or more persons making adverse claims thereto (and 
who are usually called the claimants). Also, by rule 
3 of the same order, that the applicant shall not be 
disentitled to relief by reason only that the titles 
of the claimants have not a common origin, but are 
adverse to and independent of one another,—a pro- 
vision which had already been made (substantially) 
by the Common Law Procedure Act, 1860 (23 & 
24 Vict. c. 126). 


(A) Wright v. Ward, 4 Russ, 215. 

(f) Bolton v. Williams, 4 Bro. C. C. 309. 

(k) Rusden v. Pope, L. R. 3 Ex. 260. 

(l) Pearson v. Cardon, 2 Rusa. & M. 606, 610, 
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It was a settled rule of law, and of equity also, that Agent could 
an agent should not be allowed to dispute the title of 
his principal to property which he had received from '"* 
or for his principal (m); and he could not therefore in 
general interplead, although in exceptional cases he 
might do so. For example, if the principal had created 
an interest in or lien on the fund or property in favour 
of a third person, and the nature and extent of that 
interest or lien was in controversy between the prin- Except where 
cipal and such third person, then the agent might, for dyeated , A 
his own protection, have had interpleader to compel sel ere 
the principal and such third person to litigate their 
respective titles to the fund or property (7). 


Also, a tenant could not in general have had inter- Tonans could 
file a bill 

pleader against his landlord and a stranger claiming a paint his 
under a title adverse to his landlord; for a bill of Penna 
interpleader was where two persons claimed of a third ep pinune ty a 
the same debt or the same duty, and in the case of an title. 
adverse claimant it was clear he could not be claiming 
the same debt, for the rent due upon the demise was 
a different demand from that which some other person 
might have upon the occupation of the premises (v). 
But equity would, even in the case of 4 tenant, have — ae wee 
granted relief by way of interpleader, if the persons bring a bi of 
claiming the same rent claimed in privity of contract. rPleader. 
or of tenure, as in the case of a mortgagor and a4 
mortgagee, and as in the case of a trusteo and a crstwa 
que trust ; or where an estate was settled to the sepa- 
rate use of a married woman, of which the tenant had 
notice, and the husband had been in receipt of the 


rent (p). In cases of this sort the tenant did not 


(m) Dizon v. Hammond, 2 B. & Ald. 313; Nicholson v. Anowles, § 
Madd. 47. F | 
(n) Smith v. Hammond, 6 Sim. 10; Wright v. Ward, 4 Rusa. 215, 
220. 

(0) Dungey v. Angove, 2 Ver. Jr. 310; Cook v. Rosslyn, 1 Giff. 167. 

(p) Hodges v. Smith, 1 Cox, 357; Clarke v. Byne, 13 Vea. 383; 
Johnson v. Atkinson, 3 Aust. 798. 
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dispute the title of his landlord, but he affirmed that 
title, and the tenure and contract by which the rent 
was payable, and put himself upon the mere uncer- 
tainty of the person to whom he was to pay the rent. 


Sheriff seizing A bill of interpleader could not have been filed by 
Se peeainem a sheriff who had seized goods in execution against 
ploader. +wn or more persons putting forward adverse claims 
to the property, sci’. because interpleader lay ‘‘ where 
‘‘two persons claimed of a third the same debt or the 
“same duty,” and by the seizure the sheriff (it was 
said), as to one of the defendants, admitted himself 
a wrong-doer (g); nevertheless, equity would have 
allowed interpleader by a sheriff where there were 
conflicting equitable claims on the property which he 
had seized (7); and latterly, under the statute 1 & 2 
Secus,now. Will. IV. c. 58, the benefit of interpleader was 
extended to the sheriff; and by Order lvii. rule 1 
(1883), it has now been provided generally, that re- 
lief by way of interpleader may be granted, wherever 
the applicant in interpleader is the sheriff, or other 
officer charged with the execution of process by or 
under the authority of the court, and claim is made to 
any money, goods, or chattels taken or intended to be 
taken in execution under any process, or to the pro- 
ceeds or value of any such goods or chattels, by any 


person other than the person against whom the process 
issued. 


Affidavit of The plaintiff in a bill of interpleader was required 
no collusion. in all cases to satisfy the court that he was not collud- 
ing with either of the claimants. Lord Redesdale (s) 
states the matter thus:—‘‘ As the sole ground on 


(g} Slingsby v. Boulton, 1 V. & B. 335. 


5 
(r) Daniell’s Ch. Pr. 1416; Lufton v. Harding, 6 Jur. N.S. 116; 
Hale v. Saloon Omntbus Co., 4 Drew. 492 ; Dutton vy. Furness, 12 Jur. 
N.S. 386; 8 0 35 Beav. 461. 


(s) Mitford on Pleading, p. 49 ; Errington v. Att.-Gen, 1 Jac. 205. 


INTERPLEADEK. 


‘‘ which the jurisdiction of the court in interpleader is 
‘‘ supported is the danger of injury to the plaintiff 
‘“(scil. the applicant) from the doubtful titles of the 
‘‘ defendant's (sci/. claimants), the court will not permit 
‘the proceeding to be used collusively, to give an 
“advantage to either party; nor will it permit the 
‘‘ plaintiff (scil. applicant) to delay the payment’ of 
** money due from him, by suggesting a doubt to whom 
‘it is due; therefore to a bill of interpleader the 
‘plaintiff must annex an affidavit that there is no 
‘collusion between him and any of the parties; and 
“af any money is due from him, he must bring it into 
‘court, or at least offer to do so, by his bill.” And 
under the present practice, an aflidavit of no collusion 
is expressly required by Order lvii. rule 2 (1883). 


Under the Judicature Acts, and Order lvii. (1883), 


to a judge at Chambers, and if made by a defendant. 
it is made at any time after service of the writ in 
the action; and if made by the sheriff, it 1s made 
immediately after he has seized the goods in execu- 
tion; and where the sheriff interpleads, the court may 
order a sale of the whole, or of any part of the goods, 
without prejudice to the question of the title thereto. 
The question of title may be decided summarily, but 
more often an issue of fact will be ordered to be tried, 
or an issuc of law to be raised on a special case stated 
between the claimants (¢); or the whole matter will 
(in a proper case) be transferred into the County 


Court («). 


(t) Burstall v. Bryant, 12 Q. B.D. 103; Hobinsen v. Zucker, 14 Q. 
B. D. 371; Dawson v. Fox, 14 Q. B.D. 377. 
(u) Judicature Act, 1884 \47 & 48 Vict. c. §1), 8. 17. 
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: : ; : on inter- 
the application for an interpleader summons is made pleader. 
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PART IV. 


THE [Now OBSOLETE] AUXILIARY 
FURISDICTION © 


The Auxiliary IN proceeding to treat of this branch of the jurisdic- 


Jurisdiction, 
as euch, is 


tion in equity, it is to be observed that it is now obso- 


now obsolete. lote as a separate jurisdiction peculiar to equity, and 


Discovery. 


its place is now supplied by much simpler and speedier 
modes of procedure in general ; but this part, although 
obsolete, is retained, because, for the due application 
of these substituted simpler processes, the principles 
herein expounded are still necessary to be known and 
understood. We propose discussing this now obsolete 
jurisdiction in the following sections :-— 


SECTION I.—On Discovery. 


A bill of discovery was a bill which asked no 
relief, but simply discovery; and it was usually for 
discovery of facts resting in the knowledge of the 
defendant, or of deeds or writings in the possession 
or power of the defendant; and the object of the 
discovery was to maintain some action or other pro- 
ceeding in a court of Jaw. In order to maintain a 
bill of discovery, the action must have been already 
commenced at law; unless, indeed, the object of the 
discovery was to ascertain in fact who was the proper 
deféadant at law (a). 


(a) See Angell v. Angell, 1 Sim. & Stu. 83; City of London v. 
8 Ves. 404. 
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The equitable jurisdiction to grant discovery arose Jurisdiction 
from the inability of the courts of common law tom 
compel discovery by the parties to the suit, or tc 
compel the production of material documents in the 
custody or power of the parties. 


origin of, 


A bill of discovery might have been resisted upon Defences to a 
y bill of dis- 
the following (among other grounds), namely: (1.) covery. 
That the subject was not cognisable in any court of 
justice ; (2.) That the value of the suit was beneath 
the dignity of a court of equity; (3.) That the court 
would not order discovery for the particular court for 
which it was wanted; (4.) That the plaintiff by reason 
of some personal disability was disentitled 1o the dis- 
covery ; (5.) That the plaintiff had no title to the 
character in which he sued; or (6.) had no interest 
in the subject-matter; (7.) That the defendant was 
not answerable to the plaintiff, but (if at all) to some 
other person ; (8.) That the defendant was not bound 
to discover his own title ; or (9.) was protected and, 
in fact, forbidden by the policy of the Jaw, from mak- 
ing the discovery ; (10.) That the defendant would 
or might by the discovery subject himself to some 
criminal prosecution, or to a penalty or forfeiture ; 
(11.) That the defendant was a mere witness; and 
(12.) That the discovery was not material at the then 
stage of the action, or that the plaintiff’s right to 
it depended upon the prior decision of some matter 
in dispute between himself and the defendant. And 
with comparatively slight modifications all these de- 
fences are still open to either party to an action, as 
objections which he may take to discovery under the 
present practice, whether sought to be obtained by 
interrogatories, affidavit of documents, or otherwise (b). 


(6) But see Lyell v. Kennedy, 8 App. Ca. 217; Avenncdy v. Lyell, 9 
App. Ca. 81, and £mmerson v. Ind, 33 Ch. Div. 329, and 12 App. Ca, 
300; reversing same case, 33 Ch. Div. 323; aud ‘sve also Dunford 
v. Af‘Analty, 8 App. Ca. 456; and pp. 27, 28, supra. 


Tlustrations. 


Discovery, -— 
for what pur- 
poses refused. 
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By way of illustrating some few of these various 
defences, it may be mentioned (1.) that an heit-at- 
law could not, during the life of his ancestor, have 
obtained discovery of title-deeds of the ancestor’s 
estate, for he had no present title whatever; but an 
heir-in-tail was entitled to see the deed creating the 
estate-tail, for by reason of the statute De donvs, he 
had a present and existing title, Again (2.) if it 
clearly appeared that the action was not maintainable 
at law, the discovery must have been useless, and 
therefore would have been refused (c); on the other 
hand, if the point was fairly open to doubt, the dis- 
covery, a8 1b might prove useful in the action, would 
in gencral have been granted (d), unless it was of 
a kind to be not material at the then stage of the 
action. But (3.) no discovery would be granted for 
any action not purely civil, or where the effect of it 
would be a confiscation of the defendant’s property (e). 
It was also well established (4.) that no discovery 
would be granted against a married woman to com- 
pel her to disclose facts which might charge her 
husband ; or against a person standing in a relation 
of professional confidence to disclose the secrets of 
his client; or against a public officer to disclose the 
secrets of his department. Where the objection to 
the discovery was that the defendant was a mere 
witness, and had no interest in the suit, he might of 
course be examined in the suit as a witness, and there 
was therefore no ground for any discovery in aid (/). 
Also, courts of equity would not have granted dis- 
covery in aid of an action in another court if the 
latter court was competent to give discovery, and 
had always been so competent ; but courts of equity 


&) See Wallis v. Duke of Portland, 3 Vea. Jv. 494; Lord Kensingin 
v. Mansell, 13 Ves. 240. 

(d) Thomas v. Tyler, 3 Younge & Col. Ex. 255. 

(e) United States of America vy. M‘Rae, L. R. 3 Ch. App. 79. 

(f) Dan. Ch. Pr. 255. 
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did not lose the jurisdiction to grant discovery in aid 
of an action at law, merely because the courts of 
common. law, subsequently (scil. by the statutes 14 & 
15 Vict. c. 99, and 17 & 18 Vict. c. 126) acquired 
the like jurisdiction (g); and it was not, in fact, 
until the Judicature Acts, 1873—75, that the peculiar 
jurisdiction of equity to grant discovery in aid became 
obsolete and superfluous (2). So also courts of equity No discovery 
would not have granted discovery in aid of a voluntary {,, renal 


tration, 
arbitration (2), but would have done so in aid of a fold a 
compulsory arbitration in an action (kK). It seems that compulsory. 
a defendant may not now object (/), but) formerly he 
might always have objected, to discovery if he was a 
bond fide purchaser for value without notice of the 


plaintiff's claim (m). 


Section Ia. On Bills to Perpetuate Testimony, and to 
take Evidence De bene esse. 


Bills to perpetuate testimony were a branch of the (a.) Bills to 
law of discovery in equity. The object of such bills teatnony = 
was to preserve, that is, to perpetuate, evidence when object of. 
it was in danger of being lost, before the matter to 
which it related could be made the subject of judicial 
investigation. The depositions taken under the decree 
or order made in such cases were not published until 
after the death of the witnesses; and for this reason 
chiefly courts of equity did not generally entertain 
such bills, unless where it was absolutely necessary to 


(g) Lovell v. Galloway, 17 Beav. 1; British Emp. Shipping Co. v. 
Somes, 3 K. & J. 433. 

(hk) See Orr v. Diaper, 4 Ch. Div. 92; and compare Dixon v. Enoch, 
L. R. 13 Eq. 400; Carver v. Pinto Leite, L. R. 7 Ch. App. go. 

(1) Street v. Itigby, 6 Vesey, 821. 

(k) British Emp. Shipping Co. v. Somes, 3 K. & J. 333. P 

l) See the cases cited in footnote (3), p. 719. ; 

ty See Stanhope v. Earl Verney, 2 Eden, 81; Willoughby v. Wil- 
loughby, 1 Term R. 763. But see Emmerson v. Ind, 33 Ch. Div. 329, 
affirmed in 12 App. Ca, 300, reversing same case, 33 Ch. Div. 323; aud 
see Cooper v. Vesey, 20 Ch. Div, 611, 
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prevent a failure of justice (n), or unless where the 
preservation of the evidence would clearly tend to 


prevent future litigation (0), or to defeat such litiga- 
tion if commenced (p). 


If, therefore, it were possible that the matter in con- 
troversy could be made the subject of immediate judi- 
investigation by the party who sought to perpetuate 

the testimony, there was no reason for giving him the 
advantage of deferring his proceedings to a future 
time, and of substituting written depositions for vivd 
voce evidence (qg). But if the party who filed the bill 
could not bring the matter into immediate judicial 
investigation (which might have happened when his 
title was in remainder), or if he himself was in actual 
possession of the property, in either of these cases 


equity would have entertained a suit to perpetuate the 
testimony (7). 


So also the court declined to entertain a bill to 
perpetuate testimony in support of a right which might 
be immediately barred, as in the case of a remainder- 


man filing a bill against the tenant-in-tail in posses- 
sion (3). 


By the statute 5 & 6 Vict. c. 69, it was enacted, 
that any person who would, under the circumstances 
alleged by him to exist, become entitled, upon the 
happening of any future event, to any honour, title, 
dignity, or office, or to any estate or interest in any 
property, real or personal, the right or claim to which 


(n) Angell v. Angell, 1 Sim. & Stu. 83; Llanover v. Homfray, 13 Cb. 
Div. 380. 
5.(0) Mitford, Pl. 172, 173. 
Brooking v. Mandslay, 38 Ch. Div. 636. 

(q) EUltoe v. Roupell, (No. 1), 32 Beav. 299. 

(r) St. 1508; Barl Spencer v. Peek, L. R. 3 Eq. 415; Llanover v, 
Homfray, 19 Ch. Div. 224. 

(8) Dursley v. Fitzhardinge, 6 Ves. 261, 
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could not by him be brought to trial before the happening 

of such event, should be entitled to file a bill in Chancery 

to perpetuate any testimony which might be material 

for establishing such claim or right (¢). Beforo this Before the 
statute, a mere expectancy or spes successionis, as that 

of an heir-at-law, was not considered sufficient to sus- #7?! 
tain a bill to perpetuate testimony, though any interest, enough, 
however small or remote, even though contingent, which 

the law would recognise, entitled a party to the relief 

(w) ; so also, before the statute, a bill to perpetuate And there 
testimony was only allowed where some right to pro- (us =r 
perty, as distinguished from an office or dignily, was "8h to pro- 


f perty. 
involved (v). 


Also, under the Legitimacy Declaration Act, 1858 Legitimacy 
x), the Court of Divorce (now the Probate and Divorce renal 
Division of the High Court), or indeed any Division of PF 
that court, is empowered, on the petition of certain 
persons specially interested, to make decrees declaratory 
of the legitimacy or illegitimacy of any such petitioner, 
or of the validity or invalidity of the marriage of his 
parents or grandparents, or of his own marriage, or of 
his right to be deemed a natural-born subject (y); but 
this statute does not extend, ¢g., to a petitioner claiming 
to be declared entitled to an honour or baronetcy (2). 
And for that 4nd many other purposes, even since the 
Judicature Acts, which appear to contain no specific The Judica- 
provision regarding the subject, an action in the nature hea ie 
of a bill to perpetuate testimony still hes, upon the 
grounds and under the circumstances upon and under 


which it previously lay (a). 





(t) Campbell v. Karl of Dathousie, L. R. 1 H. L. Se. App. 462. 

(u) Dursley v. Fuzhardinge, 6 Ves. 251. 

(v) Townshend Peerage Case, 10 Cl. & Fin, 289. s 

(z) 21 & 22 Vict. c. 93. - 

(y) Frederick v. Att.-Gen., L. R. 3 P. & M. 270. 

(z) Frederick v. Att.-Gen., L. R. 3 P. & M. 196. 

(a) In re Stoer, 13 Q. B. D. 120; and see Order xxxvii. rules 35-38 
(1883); Bute (Marquess) v. James, W. N. 1886, p. 124. 
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Bills to take testimony de bene esse, and bills to take 
the testimony of persons resident abroad, to be used an 
suits actually pending in the courts, were another branch 
of the law of discovery in equity. There was this 
broad distinction between bills of this sort and bills to 
perpetuate testimony, that the latter could be brought 
by persons only who were ip possession or who could 
show title, and who could not for the present sue at 
law ; while bills to take testimony de bene esse might be 
brought, not only by persons who were in possession or 
who could show title, but also by persons who were out 
of possession and who showed no title, or only the title 
in dispute, and who were then actually litigating the 
matter at law; for bills de bene esse could be brought 


only when an action was then depending, and not 
before (3). 


Bills to take evidence de bene csse would be enter- 
tained where important witnesses were so old and 
infirm that they could not safely travel, or were in a 
precarious state of health, or were abroad at the time 
of trial, or wherever, in fact, the justice of the case 
appeared to require it (c). 


The equity jurisdiction, with reference to testimony 
de bene esse, and to take the evidence of persons resident 
abroad, became of considerably less practical import- 
ance after the courts of common law were invested 
with ample powers for that purpose by the statutes 13 
Geo. Ill. c. 63, s. 44, and 1 Will. IV. c. 22, 8. 1; 
and, of coursc, under the Judicature Acts, in lieu of 
a bill or action to take evidence de bene esse, there 
would now be a mere order to examine de bene esse, 
obtained (under Order xxxvii. rule 5) from the court 


(6) St. 15135 Angell v. Angell, 1 Sim. & Stu. 83. 
(ce) Daniell’s Ch. Pr. 816; see Warner v. Mosses, 16 Ch. Div. 100; 


Zlanover v. Homfray, Piillips v. Llanover, 19 Ch. Div. 224; and nev 
the Practice in Brown’s Judicature Acta. * 
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or judge before whom the action or matter is proceed- 
ing, on & summary application in the pending cause or 
matter. 


SEctTIoN II.—On Bills Quia timet and Bills of Peace. 


Bills guia timet were in the nature of writs of pre- (a.) Bills Quia 
sed ° oy fumes, 
vention or of precaution. The party sought the aid 
of the court, because he feared (quia timet) some future In order to 
probable injury to his rights or interests, and not because 
an injury had already occurred which required com- 
pensation or other relief (d). The nature of the relief 
given in such cases by courts of equity was dependent 
on circumstances. They interfered sometimes by the Appointment 
appointment of a receiver of rents or other income, coer 
sometimes by an order to pay a pecuniary fund into 
court, sometimes by directing security to be given or Directing 
money to be paid over, or a sufficient indemnity to be 
given, and sometimes by the mere issuing of an in- 
junction (¢), or other remedial process, thus adapting Granting 
their relief to the precise nature of the particular case eeerew 
and the remedial justice required by it. And even 
since the Judicature Acts, an action in the nature of a 
bill guia timet may still be brought ; but no such action 
will lie, unless the plaintiff is able to prove imminent 
danger of a substantial kind, or that the appreherded 
injury, if it does come, will be irreparable (f); and 
in general the action at the present day is not ex- 
clusively in the nature of the old bill gue ¢imet, but 
seeks other substantive relief, the preventive or pre- 
cautionary relief being merely incidental to such other 
substantive relief. 


(d) Hobbs v. Wayet, 36 Ch. Div. 256. A 

(e) See Haines v. Taylor, 2 Phil. 210; Hendriks v. Montagu, 17 bh, 
Div. 638 ; Hughes Hallett v. Indian Mammoth Gold Mines Co., 22 Ch, 
Div. 561; Hobbs v. Wayet, supra. 

v ) Fletcher v. Bealey, 28 Ch. Div. 688, citing Ripon v. Hobart, My. 
& K. 169. 
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Bills of peace bore some resemblance to bills quia 
timet ; but although occasionally brought before any 
suit was instituted, they were most generally brought 
after the right had been tried at law. 


By a bill of peace, properly so called, was understood 
a bill brought by a person to establish and perpetuate 
a right which he claimed, and which, from its very 
nature, was or might be controverted by different 
persons in different actions, and justice required that 
the party should be quieted in the right if it was 
already sufficiently established, or if it should be 
sufficiently established under the direction of the 
court,——Jnterest reipublicee ut sit finis litium. 


Thus, where there was one general right to be 
established against a great number of persons; or 
where one person claimed or defended a right against 
many, or where many claimed or defended a right 
against one (g), the court of equity having power to 
bring all the parties before it, would, in order to pre- 
vent a multiplicity of suits, proceed to ascertain the 
general right, either by directing an action or issue 
at law to try the right, or by determining the nght 
itself under Rolt’s Act (i), and would then make a 
decree finally binding on all the parties (7). And this 
has been done, for example, in an action by a lord 
-~-*--* 1 =- tenants to recover an encroachment made 
under colour of a right of common; by a party inte- 
rested, to establish his right to a toll due by custom, 
or to the profits of a fair; and where a party claimed 
to be in possession of a right of fishing for a consider- 
able distance in a river, and the riparian proprietors 
set up several adverse rights, he might have had a 


- (9g) Sheffield Waterworks v. Yeomans, L. R. 2 Ch. App. 8 

(A) 25 & 26 Vict. c 42. 
- (t) Smith v. Earl Brownlow, L. R. 9 Eq. 241; Warrick v. Queen’s 
College, Ozford, L. R. 6 Ch. App. 716. 
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bill of peace against all of them to establish his right ' 
and to quiet his possession (4). And so also where Wherea party 
the plaintiff had, after repeated trials, established his sivsiy sitab: 
right at law, and yet was in danger of further litiga- Ae ai 
tion and obstruction to his right from new attempts threatened 
to controvert it, ¢g., in the case of Earl of Bath v. Ttgation, 
Sherwin (1), where the title to land had been five 

several times tried in an ejectment, and five several Riectaeoe 
verdicts had been given in favour of the plaintiff, the growing op- 
House of Lords granted a perpetual injunction upon P**"* 
the ground that it was the only adequate means of 
suppressing vexatious litigation, the expense and con- 


tinuance of which was doing irreparable mischief. 


It does not appear that bills of peace are in the Judicature 
slightest degree affected by the Judicature Acts, or by a ces 
the orders and rules thereunder, excepting that they 
would now be called actions in the nature of bills of 
peace, and excepting that the High Court (either the 
Chancery Division or the Queen's Bench Division there- 
of) would both establish the right and grant the per- 
petual injunction quieting the title thereto in one and 
the same action and by one and the same judgment. 


Section III.—On the Cancelling and Delivery up of 
Documents. 


The jurisdiction of courts of equity to direct the Instrument 
cancellation or delivery up of certain void or voidable costes nee 
instruments was of a protective or preventive character, ¥'e9! 
analogous to the jurisdiction guia timet, that is to say, 
for fear that such instruments might afterwards be 
vexatiously used, when the evidence to impeach them 


was lost, or because they were a cloud upon the title 


(k) Mayor of York v. Pilkington, 1 Atk, 282; and see Sheffield Water- 
works v. Yeomans, L. KR. 2 Ch. App. & 
(lt) Prec, Ch. 261 ; 4 Bro. P. C. 37% 
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of the party (m). It was not usually a matter of, 
absolute right in the plaintiff, but it was a matter of 
judicial discretion with the court to grant or to refuse 
the relief prayed, according to the court’s own notions 
of what was proper. For example, voluntary agree- 
ments, although free from fraud, were not enforceable 
in a court of equity, and yet they would not ordinarily 
be set aside by the court, being free from fraud ; for if 
a man would bind himself in a voluntary deed, and not 
reserve to himself a power of revocation, a court of 
equity would not loose the fetters he had put upon 
himself, but would leave him to lie down under his 
own folly (7). And even in those cases in which the 
court would grant relief, it imposed such terms as it 
thought fit upon the plaintiff, upon the maxim, he 
who seeks equity must do equity; and if the plain- 
tiff refused to comply with such terms, his bill was 
dismissed. 


A party had a right to come into equity to have 
agreements, deeds, or securities cancelled, rescinded, or 
delivered up, where he had a defence to them good in 
equity, but not capable of being made available at 
law; and although there cannot now be any case in 
which a defence good in equity would not also be 
available and equally good at law, still the jurisdiction 
in equity remains practically exclusive (0), and will 
be exercised where the document ought to be wholly 
avoided and set aside (p). Ina recent case (¢), where, 
in contemplation of a marriage, the intended wife and 


(m) Cooper v. Joel, 27 Beav. 313; Williams v. Bull, 32 Beav. 574 ; 
Onions v. Cohen, 2H. & M. 354; Peake v. Highjield, 1 Russ. 559. 

(n) See Villers v. Beaumont, 1 Vern. 101 ; Bill v. Cureton, 2 My. & K. 
503; Petre v. Eepinasse, 2 My. & K. 496; and see also the more modern 
cases, Hall v. Hall, L. R. 8 Ch. App. 430; Coutts v. Acworth, L. R. 8 
Eq. F583 Wollaston v. Tribe, L. R. 9 Eq. 44; Henry v. Armstrong, 18 
Ch, Div. 668. 

(o) Judicature Act, 1873, 8. 34. 

(p) Brooking v. Mandslay, 33 Ch. Div. 636. 

(g) Bond v. Walford, 32 Ch. Div. 238, 
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her father executed the engrossment of a settlement 
(comprising property of the father and the present 
and after acquired property of the intended wife), 
and the intended husband never executed the engross- 
ment, and the marriage was not afterwards solemnised, 
the engagement to marry having been broken off by 
agreement, the court declared the engrossment void 
as a settlement, and directed the solicitors of the in- 
tended husband (who were in possession of it) to 
deliver it up. 
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Courts of equity would also, in general, set aside I. Voidable 


and cancel agreements and securities which were void- 


instruments,—~ 
(a.) When 


able merely, and not void, under the following circum. ‘celled. 


stances (r), that is to say: (1.) On the ground of 
actual fraud in the defendant, in which the plaintiff 
had not participated ; (2.) On the ground of construc- 
tive fraud in the defendant, where the plaintiff had 
not participated therein ; and sometimes although the 
plaintiff had participated therein, eg., in the case of 
gaming securities, which would be decreed to be de- 
livered up, notwithstanding both parties had partici- 
pated in the fraud, because public policy would be 
best served by such a course (s); or, ¢.g., where the 
plaintiff had acted under circumstances of oppression, 
or other undue influence, and was therefore not 17 
pari delicto with the defendant. 


On the other hand, where the party seeking relief (+.) When not 


was the sole guilty party, or where he had participated 
equally and deliberately in the fraud, or where the 
agreement which he wanted to set aside was founded 
on illegality, immorality, or some base or unconscion- 
able conduct on his own part; in such cases, courts 
of equity would leave him to the consequences of Pi 


a Oy sepa © meemompumemiastts. 
aerate wily 





re A ee 


(r) Brooking v. Mandslay, supra. 
(e) Earl of Milltown v. Stewart, 3 Mylne & Craig, 18; W— v. 
B—, 32 Beav. 574; Quarrier v. Colston, 1 Phillips, Ch. R. 147. 
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own iniquity, and would decline to assist him to escape 
from the toils which he had studiously prepared for 
others, or whereby he had sought to violate with im- 
punity the interests or the morals of society (¢). 


As regards instruments which were utterly void, 
and not merely voidable, there used to be some doubt 
among equity practitioners whether, the instrument 
being utterly void and incapable of being enforced 
even at law, the remedial justice of courts of law 
to protect the party was not adequate and complete, 
s0 as to obviate the necessity of the interposition of 
courts of equity (w); but this doubt has been put 
to rest by the modern decisions, and the jurisdiction 


le- of equity to order a delivery up of void documents 


and upon what has been fully established in all cases in which the 


grounds, 


delivery up of the document might help to prevent 
the perpetration of some further wrong (v). More- 
over, the jurisdiction in these cases has been put on 
the general principle of equity, that it is better .to 
prevent than to relieve. If, therefore, an instrument 
was of such turpitude that it ought not to be used or 
enforced, it was against conscience for the party hold- 
ing it to retain it, since he could only retain it for 
some sinister purpose. If it was a negotiable instru- 
ment, it might also have been used for a fraudulent or 
improper purpose to the injury of some one or other. 
If it was a deed purporting to convey lands or other 
hereditaments, its existence in an uncancelled state 
necessarily had a tendency to throw a cloud upon the 
title. If it was a written agreement, solemn or other- 
wise, while it existed it was always liable to be applied 


(t) Franco v. Bolton, 3 Ves. Jr. 372, 386; St. John v. St. John, 11 
Ves. 535, 5363 and see the cases buth pro and contra collected in the 
note to Benyon v. Nettlefield, 3 Mac. & Gord. 100, and discussed by 
Lorg Selborne, L.C., in Ayerst v. Jenkins, L. R. 16 Eq. 275. 

‘ (w) ie v. Barrow, 1 Ves. Jr. 284; Ryan v. Mackmath, 3 Bro. C. 

. 15, 16. 

(v) Mr. Swanston’s note to Davies v. Duke of Marlborough, 2 Swanst. 
157; and see Bond v. Walford, 32 Ch. Div. 238 
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to improper purposes, and it might be vexatiously liti- 
gated at a distance of time, when the proper evidence 
to repel the claim might have been lost or obscured (.). 
But where the document (c.g., a policy of marine insur- 
ance) is good in itself, and not wholly void or void- 
able on the ground of fraud, if there is a good legal 
(or other) defence to any action thereon, the proper 
remedy is not to have it cancelled, but in case of need 
to have the evidence which supports the defence to it 
perpetuated (7). 


On the other hand, where the illegality of the (U.) When not 
: delivered up, 
agreement, deed, or other instrument appeared upon and upon what 
the face of it, so that its nullity could admit of no sounds. 
doubt, and its capacity therefore to be made the means 
of perpetrating some further wrong was wholly para- 
lysed, there was not the same reason for the inter- 
ference of a court of equity to direct it to be cancelled 
or delivered up. In such a case, there could be no 
danger that the Japse of time would deprive the party 
of his full means of defence; nor could such a paper 
throw a cloud upon any title, or diminish any one’s ; 
security, or be used as a means of vexatious litiga- 
tion, or for any other or sensible injury. And accord- 
ingly, it was fully established that in such cases courts 
of equity would not interpose their authority to order 
the delivery up of the void instrument (2). 


Under the Judicature Acts, every ground of defence, sidientare 
and every variety of relief and of protection and pre- of, ' 
vention, being now equally available in, and equally 
procurable from, all the divisions of the High Court 


of Justice, it is clear that the jurisdiction in equity in 


(xz) Bromley v. Holland, 7 Ves. 20,21; Kemp v. Prior, Ves. g248, 


249. 
(y) Brooking v. Mandslay, supra. 
(2) Simpson v. Lord Howden, 3 Mylne & Cr. 97; Bromley v. Holland, 
7 Ves.16; Threfall v. Lunt, 7 Sim. 627; Hurd v. Billington 6 Gr. 145. 
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such matters, so far as it survives, is no longer either 
exclusive or auxiliary, but is, strictly speaking, concur- 
rent, although (for reasons of convenience) it is by the 
Judicature Act, 1873 (a), assigned to the Chancery 
Division as portion of its exclusive jurisdiction; but 
the grounds of the jurisdiction in equity do not appear 
to be otherwise materially altered. 


SECTION 1V.—On Pills to Establish Wills. 


Although courts of equity had no general jurisdiction 
over wills, the proper court having been, as regards per- 
sonalty, the Ecclesiastical Court, and latterly the Court 
of Probate, its successor (2), and as regards realty, the 
Court of Common Pleas or of the Queen’s Bench, and 
latterly (upon citation of the heir and devisee) the 
Court of Probate (c), yet whenever a will came inci- 
dentally into question before courts of equity, as when 
these courts were called upon to execute the trusts 
of the will, they necessarily acquired some jurisitiction 
regarding wills (d7). In such a case, if the validity of 
the will was admitted, or already established else- 
where, the courts of equity acted upon it to the fullest 
extent ; but if the parties did not admit the validity 
of the will, and the same had not been established else- 
where, the court of equity in which the cause was 
depending would have caused the validity of the will 
to be established, and for that purpose would either 
have directed an issue or issues to be tried at the 
assizes, and upon the finding, or ultimate finding, 
would have declared the will established, or would 
itself have tried the question and established the will 
on its own finding, which latter course was called prov- 


(a) Sect. 34, sub-sect. 3. 

(6) 20 & 21 Vict. c. 77, aa. 61, 62. 

(ce) 1bid. 

(d) Sheffield v. Duchess of Buckinghamshire, 1 Atk. 630. 
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ing the will in Chancery per testes (e); and if the will 
were once established, a perpetual injunction would 
have been decreed against the heir. 


But further, it was often the principal object of a Doevisee might 
suit in equity, ¢g., when brought by tho devisee or equity te 
devisees, to establish the validity of the will, being a eihinh a. 
will of real estate, and to obtain thereupon a perpetual heir-at-law. 
injunction against the heir-at-law, to prevent him from 
contesting its validity in the future (f/f). And the 
jurisdiction was assumed in such a case by the court 
of equity, because the devisee liad no present power 
to actively litigate the validity of the will at law, but 
was obliged to wait until the heir-at-law should (if 
he ever would) commence an ecjectment at law. And 
accordingly, in the case of Boyse v. Rossborouyh (7), it Even though 
was decided that a devisee in possession was entitled - 
to have the will established against the hvir-at-law of »° 
the testator, although the heir had brought no action 
of ejectment against the devisee, although no trusts 
were declared by the will, and although it was not 
necessary to administer the estate under the direction 
of the Court of Chancery. And it was further deter- 
mined that the Court of Chancery had power to estab- Devisee might 
lish a will against parties claiming under a prior will, ia 
and disputing the plaintiff’s claim, a devisee being en- 
titled to have the will established and his title quieted, 
not only as against the heir, but against all persons 
setting up adverse rights (A). In such cases, the juris- 
diction exercised by courts of equity was obviously 
analogous to that exercised in the case of bills quia 
timet, and was founded upon the like considerations, 
namely, to give security and repose to titles while the 
evidence for them was abundant. 


a 
(e) See also Rolt’s Act, 25 & 26 Vict. c. 42. 
(f) Bootle v. Blundell, 19 Ves. 494, 509. 
(g) Kay, 71; 1K. & J. 124; 3 De G. M. & G. 817; 6 H. L Cus. 1, 
(A) Lovett v. Lovett, 3K. & J. 1. 
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The heir-at- But, on the other hand, the heir-at-law could not 
eokdiahare “ly come into a court of equity (excepting by consent of 
ail the devisee) to have the validity of the will tried, scil. 
because he had a legal remedy by ejectment; but if 
there were any impediments to the proper trial of the 
merits of such an ejectment, he might have come into 
equity to have such impediments removed (7); and 
on a bill by such heir, praying an issue devisavit vel 
non, for the purpose of obtaining incidental relief, the 
court might, under Rolt’s Act (4), s. 2, have deter- 
mined the question itself, or in its discretion might 
have directed an issue to be tried at law, and in these 
cases the heir was entitled as of right to a trial by 


(/). 
Proot of will The facilities of proving a will in the Probate 
Probate, — Division are now very great. When the will bas the 
effect of. 


usual attestation clause, it is proved by the simple 
oath of the executor, that he believes the will to be 
the true last will; but when the will has not that 
attestation clause, then im addition to the executor’s 
oath to the effect aforesaid, there is required also from 
one of the subscribing witnesses an affidavit of due 
execution by the testator; and probate in either of 
these forms is called probate in common form. Pro- 
) When will bate in solemn form is where both the attesting wit- 
s proved in . 
solemn form. nesses are sworn and examined, and other corrobora- 
tive evidence is taken, in the presence of the widow 
and next of kin, including the heir. When the will 
has once been proved in solemn form, the probate is 
not only sufficient, but conclusive proof of the will (m) ; 
ere ites but when the probate has been in common form, and 
common form. in some subsequent action affecting real estate it is 
necessary to establish the devise, the plaintiff gives to 


(t) Sm. Man. 409. 

(k) 25 & 26 Vict, oc. 42. 

(t) Dan, Ch, Prac. 938, 945; Banks v. Goodfellow, 40 L. J. Ch. 511. 
(m) 20 & 21 Vict. c. 77, 8. 62, 
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the defendant ten days at least before the trial notice 
that he intends using at the trial the probate, and 
thereupon such probate becomes sufficient evidence, 
unless the defendant within four days after receiving 
the notice gives a counter-notice to the effect that he 
disputes the devise (x); and in that latter case, it 
would be necessary to prove the will as a substantive 
independent fact, in accordance with the ordinary 
rules of evidence. 


In connection with the jurisdiction in equity to Aven v. 


establish wills, and the facilities that are now afforded 
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the facts of, 


in the Court of Probate in proving a will, reference 9d decision 


should be made to the two cases of Allen v. ALPherson " 


(0) and Afeluish v. Ailton (p). In the former of these 
two cases, it appeared that a testator by his will and 
certain codicils thereto gave R. A. large bequests, and 
by a final codicil revoked all these bequests and sub- 
stituted for them a small weckly allowance for lh. A.’s 
life only. The will and all the codicils were admitted 
to probate in the Ecclesiastical Court (being the then 
Court of Probate). Subsequently to such probate, R. 
A. filed his bill in the Court of Chancery, alleging that 
the testator had executed the last codicil under the 
undue influence of the residuary legatee, who had falsely 
represented R. A.’s character to the testator, and further 
alleging that it had not been open to him in the 
Ecclesiastical Court to take objection to the validity 
of such codicil on that ground, and praying that the 
residuary legatee might be declared a trustee for R. A. 
to the extent of the revoked bequest. But it was 
held that the Court of Chancery had no jurisdiction in 


the matter. And in the case of Meluish v. Milton, Meluish v. 


supra, it appeared that the testator made a will giving ie 


decigion in. 





T naeaeimemnnel 


é 
(mn) 20 & 21 Vict. c. 77, 8. 64. 
(o) 1 H. L. Ca, 191. 
(p) L. R. 3 Ch. Div. 27; and see Rhodes v. Rhodes, 7 App. Ca. 192; 
aud Priestman v. Thomas, 13 Q. B. D. 210. 
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all his property to the defendant (whom he described 
as his wife), and also appointing her sole executrix. 
She proved the will in the Court of Probate. The 
heir-at-law and sole next of kin of the testator subse- 
quently filed his bill against the defendant, alleging 
that the defendant was not the testator’s lawful wife, 
and that she had obtained the property by fraudu- 
lently deceiving the testator on that head, and praying 
that she might be declared a trustee of the property 
for him. But the court (James, Mellish, and Baggallay, 
L.J.J.) held that the Court of Chancery had no juris- 
diction to entertain the case, which was exclusively 
within the jurisdiction of the Court of Probate; and, 
semble, the proper course would be to apply in such 
cases for a revocation of the probate (4). 


The two last-mentioned cases appear to be con- 
clusive against the jurisdiction of the Chancery Divi- 
sion of the High Court as regards wills and codicils 
dealing with personal estate (with or without real 
estate), or containing even an appointment of an exe- 
cutor, although not otherwise purporting to deal with 
personal estate: in all these cases, the Court of Pro- 
bate has jurisdiction, and it is in that court (or the 
now corresponding division of the High Court) that 
all objections of the aforesaid character to wills or 
to parts of wills must now be taken, the decision 
of the Probate Division not being reversible by the 
Chancery Division (r). But the Probate Court appears 
still to have no jurisdiction, even since the Judicature 
Acts (s), in the matter of wills not dealing with 
personal estate and not containing any appointment 
of executors, but dealing with real estate only. Con- 
sequently, in the case of a will of real estate only, the 





@) Smart v. Tranter, 40 Ch. Div. 165. 

(r) Betts v. Doughty, 5 P. D. 26; Morrell v. Morrell, 7 P. D. 68. 

(s) See Act 1873, & 34,and Act 1875, 8, 11, sub-sect. 3; and Re 
Cubdbon, rs Prob. Div. 169. 
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rule contained in Boyse v. Rossborough, supra, would 

appear still to hold good, and not to be affected by 

the cases of Allen v. M'Pherson and Meluish v. Milton, 

supra, so that in this case the Chancery Division 

of the High Court would still have jurisdiction to 
establish wills; and, in fact, any division of the High 

Court has, under the Judicature Acts, jurisdiction 

to establish such a will (¢). And it need hardly be And as regards 
observed, that the jurisdiction of the Chancery Divi- a tee. 
sion remains intact as regards relieving against acci- tig 
dent, mistake, and the like, in wills (w). Pacer 


Section V.—On the Writ ‘‘ Ne exeat regno.” 


The writ of ne exeat regno was and is a prerogative To prevent a 
, ‘ : : person leaving 
writ, which issued and issues to prevent a person from the realm. 
leaving the realm. In its origin, it was only applied 
to great political objects and purposes of state, for the 
safety and benefit of the realm ; and such having been 
the character of its origin, it is at the present day 
applied in favour of the subject and his alleged private 


rights with great caution and jealousy. 


In general, the writ of ne exeat reyno would not and General rule, 
will not be granted unless in cases of equitable debts 7,Srantedomy 
and claims ; and it is, in fact, a kind of equitable bail eamiteble 
to appear to, and to abide by the result of, the action ; 
and therefore, if the debt was or is one demandable at 
law, the writ would and will be refused, the remedy 
at law by a capias being open to the party. Also, 
the equitable demand must have been and must be 
certain as to its nature, and actually payable and not 
contingent ; and it should also have been and should 


(t) Pinney v. Hunt, 6 Ch. Div. 98 ; and see 6 Ch. Div. 101 ; als8, 
Bradford v. Young, 26 Ch. Div. 656. 

(u) See In re Redfern, Redfern v. Bryning, 6 Ch. Div. 1333 Jn re 
Northen, Salt v. Pym, 28 Ch, Div. 153; and see the Chapters on 
Accident and Mistake, supra. 

3 4 . 
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be for some debt or pecuniary demand payable in 
presenti (v); for the writ would not and will not be 
issued in a case where the demand was or is of a 
general unliquidated nature, or was or is in the nature 
of damages, no definite amount being admitted by the 


defendant. 
Tyocexcey To the general rule that the writ of ne exeat regno 
saci 1-— --2 “-- -~1— = respect of equitable debts, there 
were and are two recognised exceptions, that is to 
say ,— 


1. Incasesof 1, Where alimony had or has been decreed to a wife, 
alimony de- 


oreed, where 1t would and will be enforced in a proper case against 
husband in- g & husband by a writ of ne exeat regno, provided the 


pe sna: alimony have been actually decreed. 


2. In cases 2. Where the defendant admitted a balance due by 


Sea him to the plaintiff, but a larger sum was claimed by 
stated nae the plaintiff, the writ would be issued, for the uncer- 
alargersum. tainty of the whole amount claimed did not matter in 
such a case, there being an admitted certainty as to 
a sufficient part, and matters of account were always 


properly cognisable in the Court of Equity (2). 


Arrest, dnder A writ of ne exeat regno might also issue sum- 
Aoronyué, marily under the Absconding Debtors’ Act, 1870 (y), 


1870, where the debtor was going abroad after the issue of a 


debtor’s summons against him under the saga ae 
Act, 1869 (2). 


Arrest, ies Also, under the Bankruptcy Act, 1883 (a), 8. 25, 


Act, 1853. | 





(v) Colverson v. Bloomfield, 29 Ch. Div. 341, foll Whitehouse 
Vv. agp iread 3 Swanst. 377. J a aaa 


» ‘S ae i Vict. c. 76. 
3 Vv. Patterson, 7 Ch. Div. 866; Drover v, Beyer, 13 Ch. Div, 
242; see also Debtors’ Act, 1869, 8. 6. 
(a) 46 & 47 Vict. c. 52. 
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a debtor may be arrested, if he is about to abscond 

after a bankruptcy notice has been issued, or a bank- 

ruptcy petition presented against him. 


And generally in all cases of a defendant being Arrest, under 
about to quit England in order.to prejudice the plain- aaa act 
tiff in his action, if the debt is 450 or more, the 
defendant may be arrested by way of bail to the 
action ~ 


The Judicature Acts do not appear to have in any Judicature 
‘ ee ae eee ; cts,—effect 

respect altered the equitable jurisdiction in respect of of, ; 
the writ ne cxcat regno; although it may be a ques- 
tion whether the writ would not now issue for legal 
as well as for equitable debts (c), assuming that the 
simpler remedy by capias was for any sufficient reason 
deemed inapplicable. 


(0) Debtors’ Act, 1869, s.6; Debtors’ Act, 1878 (41 & 42 Vict. c, 
54); Order lxix. (1883). 
(c) Judicature Act, 1873, 8. 24, sub-sect. 7. 
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ABANDONMENT OF CONTRACT— 
Implied from lapse of time, 657.—See SPEcIFIO PERFORMANCE. 


ABATEMENT OF LEGACIES.—See Leaacrss. 


ABATEMENT OF PURCHASE-MONEY— 
When made to purchaser, 654-655. 
See SPECIFIC PERFORMANCE. 


ABIDING BY THE GIFT, 56s. 


ABRIDGMENTS— 
Being bond fide, are no infringement of copyright, 695. 


ABSCONDING DEBTORS, 738-739. 


ABSOLUTE INTERESTS— 
In personal property, distinguished from life-interests, 464-466. 


ABSOLUTE OWNER— 
Re-conversion by, 229. 


ACCEPTANCE OF TITLE— 
By purchaser on taking possession, 662-663. 


ACCEPTANCE OF TRUST— 
Effect of, 156-157.—See BREACH OF TRUST ; TRUSTEES. 


ACCIDENT— 
Definition of, and illustration of, 510. 

To give jurisdiction, there must be no complete legal remedy, and 
the party must have a conscientious title to relief, 51o-srx. 
Courts of equity do not lose their jurisdiction because the common 

law courts have subsequently acquired it also, 5rr1. 
Cases of lost or destroyed instruments in which relief is granted,— 
(1.) Lost bonds, 511-513. 
Originally no remedy at law, srr. 
Equity can grant relief by requiring an indemnity, which a 
court of law could not do, 512. 
Where discovery is sought, no affidavit is necessary unless 
relief also is asked, 512-513. 
(2.) Lost deed, no ground for coming into equity, 513-5144 9 
For law now gives, and always gave, relief, 513. 
There must have been special circumstances irremediable 
at law, 513-514. 
Title-deed of land concealed by defendant, 513. 
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ACCIDENT —(continued). 
Deed lost when party in possession prays to be established 
in possession, 513-514. 
Where plaintiff is out of possession, 514. 
(3-) Lost negotiable instruments, 514-515. 
No remedy originally at law, 514. 
17 & 18 Vict. c. 125 gives courts of law jurisdiction, 514. 
(4.) Lost non-negotiable instruments, 515. 
Provisions of Bills of Exchange Act, 1882, regarding, 515. 
(5.) Destroyed negotiable and non-negotiable instruments, 515-516. 
(6.) Destroyed bonds, 516. 
Aa regards the exeoution of powers, 516-518. 
Defective execution remedied, 516. 
In whose favour, 516-517. 
And in whose favour not aided, 517. 
What defects are aided, 517. 
Distinction between mere powers and powers in the nature 
of trusts, 517-518, 
Relief in cases of accident in payment by executors or administra- 
tors, 518-519. 
Executors protected in equity if they have acted with good faith 
and caution, 519. 
They are gratuitous bailees, 518. 
Limit to their protection, 519. 
Where master of minor bound apprentice becomes bankrupt, 519. 
Cases in which relief is not granted, — 
(x.) In matters of positive contract, 520, 
Destruction of demised premises, 520. 
Party might have provided against the accident, 520. 
Lessee’s liabilty, extent of, 520. 
Mode of providing against, 520. 
Limit to, 520-521. 
(2.) Contract where parties are equally innocent or improvident, 
S2r. 
Limit to this principle, 521-522. 
(3.) Where party claiming relief has been guilty of gross negii- 
gence, 522. 
(4.) Where party claiming relief has no vested right, 522. 
(s.) Where other party has an equal equity, 522. 
See EXTRINSIO EVIDENCE; MISTAKE. 


ACCOUNT— 
Trustee entitled to have his accounts taken, 192-193. 
Surcharging and falsifying, right of, 193. 
Right to, before election, 256, 
Mortgagor in possession not liable to, 36r. 
Mortgagee in possession liable to, 366. 
Mortgagor may insist upon, even though vexatious, 387. 
In case of separate estate of married women, 429. 
In case of partnerships, 602. 
Origin of jurisdiction in, 609. 
‘Where action of, lay at law, 609. 
(1,) In cases of privity of deed or law, 609. 
(2.) Between merchanta, 609. 


Suitors preferred equity because of its powers of discovery and ad 
ministration, 609-610, 
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ACCOUNT—(continued). 
Iu what cases equity allows account,— 
(1.) Principal against agent, 610-611. 
When agent may plead Statute of Limitations, 611. 
Agent cannot have an account against his principal, 611. 
(1a.) Patentee against infringer, 611. 
In patent suits, plaintiff must elect between account and 
damages, 611, 
(1b.) Cestui que trust against trustee, 611. 
(2.) Cases of mutual account between plaintiff and defendant, 
611-612. 
As where each of two parties has received and paid on the 
other’s account, 612. 
No account if it is a mere question of set-off, 612. 
(3.}) Circumstances of great complication, 613. 


The test is—Can the accounts be examined ona trial at Vist 


Prius ? 612-613. 
Compulsory reference to arbitration by 17 & 18 Vict. a. 125, 
s. 3, and references under Judicature Acts, 61 3. 
And now under Arbitration Act, 1889, 613. 
Miutters of defence to suit for an account,— 
(a.) Settled account, 613-614. 
Equity will open the whole, if there be mistake or fraud, 614. 
In other cases particular items only will be examined, 614. 
Leave to surcharge and falsify, 614. 
What is a settled or stated account, 614. 
(6.) Laches or acquiescence, 614. 


ACCOUNT OR DAMAGES— 
Distinction between, 611. 


ACCRETION TO LEGACY, 206-208. 
ACCUMULATION.—Scee MAINTENANCE OF INFANTS. 


ACKNOWLEDGMENT OF DEBT— 
To revive statute-barred debt, 298. 
Not effective, if debt extinguished, 298-299. 
See LIMITATIONS, STATUTE OF ; MORTGAGE. 


ACKNOWLEDGMENT OF DEED— 
By married woman, when and when not required, 232, 254-255. 
Effeet of neglect of, in certain cases, 255, 471. 
By married woman, would bar equity to a settlement, 471. 
But not always available, 471. 
Extended availability under Malins’ Act, 473-474. 


ACQUIESCENCE— 
Where owner of estate stands by and permits improvements, 40-41. 
Vigilantibus non dormientibus equitas subvenit, 41. 
OF cestut que trust in breach of trust, 191. 
Of defrauded person in fraud, 572-573. 


‘ACTUAL ACTOR,” 428. 

ACTUAL FRAUD.—See FRAuD IN Equity. 

ACTUAL NOTICE.—See Norior. 

ADEMPTION OF LEGACY.—See LEGACIES ; SATISFACTION. 
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ADEQUACY.—See INADEQUACY. 

ADEQUATE SETTLEMENT.—See Equity TO A SETTLEMENT. 
ADJUSTMENT OF ACCOUNTS.—See Capitan AND INCOME. 
ADMINISTRATION OF ASSETS.—See Assets. 


ADMINISTRATION ACTION— 
Effect of decree in, 293. 
Injunction in, effect of, 293. 
Receiver in, effect of, 293 
Originating summons for, effect of, 293. 
Decree in, not now a matter of right, 293. 
Transfer of, to Bankruptcy Division, 311-312. 
Decree in, form of, 312-313. 
In case of married woman’s creditors, 437. 


ADMINISTRATOR— 
In general like executor.—See ExEcuTOR. 
Not included in word ‘‘ executor” in statutes, 115-116. 


ADMISSION— 
Of debt, 298-299. 


ADOPTION OF DEBT, 300, 321. 


ADVANCEMENT— 
Presumption of, as against resulting trust, 131-135. 
In favour of the following persons :— 
(x.) Legitimate child, 132. 
(2.) Illegitimate child, 132. 
(3.) Persons treated as children, 132. 
(4.) Wife, being lawfully wedded, 132. 
Not in favour of the following persons, — 
(1.) Kept mistress, 133. 
(2.) Deceased wife’s sister unlawfully wedded, 133. 
(3.) Children of female purchaser, 133. 
Presumption of, rebuttable by parol evidence, 133-134. 
{1.) Contemporaneous acts and declarations, 133. 
(2.) Subsequent acts and declarations, 134.—See IMPLIED 
AND RESULTING TRUSTS. 
(3.) Other special circumstances, 135. 
(4.) All the circumstances of each case to be considered, 132. 


When and when not a satisfaction of legacy, 284-285.—See SaTIs- 
FACTION. : 


ADVOWSON— 
In mortgage, rights of mortgagor and of mortgagee, 371. 


ADULTERY.—See Equity To A SETTLEMENT; MARRIED WOMEN. 
AFTER-PURCHASED LANDS, 248. 


AGENT— 
* otice to, effect of, on principal, 38. 


annot purchase estate of the principal, nor derive benefit from the 
estate of, 164-165. 


Good fuith and full disclosure necessary between principal and, 569. 
Cannot make secret profit out of his agency, 569. 
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AGENT—(continued). 
Misrepresentation by, 609, 647. 
Contracts by, for sale of land of principal, 659. 
Cannot have interpleader against principal, 715.—See PRINCIPAL. 


AGREEMENT— 
In favour of volunteer, not enforceable, 65-66, 
To give a mortgage, must be in writing, 398. 
Unless deposit of deeds actually made, 396-398. 
Executed distinguished from executory, 396. 
Separate estate may arise by, 424. 
As to taking lump sum for costs, past and future, 566, 
As to not bidding at auctions, 575-576. 
For reference, enforcement of, 597, 678. 
Part-performance of, what is, and effect of, 641-644. 


AGRICULTURAL LEASE— 
When lands in mortgage, 362, 370. 


ALIEN ATION.—See Equity To a SETTLEMENT; SEPARATE Estate. 


ALIENS— 
May be trustees, 154. 


ALIMONY— 
Is not assignable, ror. 
Is not capable of valuation in bankruptcy, 100. 


ALLOWANCE.—See MAINTENANCE OF INFANT ; INFANTS ; LUNATICS. | 


ALLOWANCES— 
For payments by co-owner, where same necessary and permanently 
beneficial, 148-149. 
See also MORTGAGE ; ‘TRUSTEES, &c. 


ALTERNATIVES— 
Distinguished from penalties, 415-416. 


AMBIGUITY— 
In contract, effect of, 651-652.—See ASSENSUS AD IDFM. 


AMELIORATIVE WASTE, 687.—See WasTE. 


ANCESTRAL MORTGAGE— 
Fund primarily liable for payment of, 320. 
Effect of adoption of, by successor, 321. 


ANCIENT LIGHTS, 689. 
ANCILLARY ADMINISTRATIONS.—See Paroor or DEBTS. 


ANNUAL RESTS— 
When and when not made against mortgagee, 368-369.—See 
MorrTGAGE. 


ANNUITANTS— 
When they should still join in purchase-deed, 115. 


ANSWER— 
Subpeena to appear aud, 10-11. 
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ANTE-NUPTIAL AGREEMENT— 
Must be in writing, 83-84. 
The writing may be supplied afterwards, 84. 
Post-nuptial settlement in pursuance of, 84. 


See MARRIAGE CONSIDERATION ; RECTIFICATION OF CONTRACTS ; 
SETTLEMENTS. 


ANTICIPATION, RESTRAINT ON.—See SEPARATE ESTATE. 


APPLICATION OF PURCHASE-MONEY.—See PurcHase-MONEY. 
APPOINTEES.—See ELEcTION. 


APPOINTMENT.—Scee Powers ; Fraup 1N EQUITY ; ELECTION. 
APPOINTMENT FUNDS— 
Under general power, equitable assets, 295. 
Order in which, liable for payment of debts, 329. 
In the case of married women having power of appointment, 437-438. 
Differences between, and separate property of married women, 437-438. 
, APPORTIONMENT, 207.—Stee CAPITAL AND INCOME. 


APPRENTICESHIP PREMIUM— 
Loss of, relieved, 519. 


APPROPRIATION.—See EQUITABLE ASSIGNMENT. 


APPROPRIATION OF PAYMENTS— 

What it is, 622. 

Debtor has first right to appropriate payment to which debt he 
chooses at time of payment, 623. 

If debtor omit, creditor may make appropriation, 623. 
But not to an illegal debt, 623. 
Nor if payment is by way of instalment on debts generally, 623-624. 

Creditor may appropriate to a debt barred by statute, 624. 

But this will not revive a debt already barred, 624. 

General payment by debtor takes a debt not already barred out of 
the statute, but does not revive one barred, 624. 

If neither make appropriation, the law makes, 624. 

Running accounts in partnerships, 624-625. 

The rule in Clayton's Case, 625-626. 

Account is not to be taken backwards, and balance struck at head 
instead of foot, 625. 


The rule in Clayton's Case, when inapplicable, and as between whom, 
626-627. 


APPROPRIATION OF SECURITIES— 
What it is, 627. 
Its effect as between the parties between whom it is made, 627-628. 
Its effect, in case of a double bankruptcy, 628. 
Rule in £z parte Waring, 628. 
Its effect, in cuse of a single bankruptcy, 628-629. 
Its effect, when neither party is bankrupt, 629. 
Is riot a presumption of law, but a fact to be proved, 629. 


ARBITRATOR— 


Agreement to refer to, when enforced, 597-598, 677-578. 


In case of Building Societies, when not enforced, under Building 
Societies Act (1884), 678, 


Discovery in aid of reference to, 721. 
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ARREARS OF INCOME.—See Equrty ro a SErrLEeMENt. 
ARREARS OF INTEREST.—See Morraacs. 

ARREARS OF LEGACY.—See LEecactixs. 

ARREARS OF PIN-MONEY.—See Pin-Moner. 


ARREARS OF RENT— 
Ranked as specialty debts, 291. 
Landlord not a secured creditor as regards, 305. 


ARREARS OF SEPARATE ESTATE.—See SEPARATE EstatTx. 


ARREST— 
On writ ne exeat regno, 737. 
Under Absconding Debtors’ Act (1870), 738. 
Under Bankruptcy Act (1883), 738-739. 
Under Debtors’ Act (1869), 739. 
Under Judicature Acts (1873-1875), 739. 


ARTICLES.—See MARRIAGE ARTICLES. 


ASSENSUS AD IDEM— 
Effect of want of, on contract, 651-652.—See AMBIGUITY ; SPECIFIC 
PERFORMANCE. 


ASSETS— 
Duty of executor to get in, liability of executor for wilful default, 
170-171. 
Distinction between legal and equitable, 288-299. 
Refers to remedy of the creditor, 289. 
Importance of distinction between legal and equitable, formerly aud 
at present, 289-290. 
The order of priority in payment of debts out of legal assets, as 
regards death before 32 & 33 Vict. c. 46, 291-292. 
The order of priority in payments of debts out of equitable assets, and 
also (under 32 & 33 Vict. c. 46) out of legal assets, 292. 
Executor may prefer one creditor, unless decree, injunction, or 
receiver, 292-293. 
Or unless an originating summons issued, 293. 
Enumeration of legal, 293-294. 
Varieties of equitable, 294-297. 
(1.) By their own nature, enumeration of, 295. 
(a.) Property actually appointed in exercise of generul 
power, 295. 
Effect where married woman is the appointor, 295. 
{b.) Separate estate of married women, 295-296. 
Judgment against, even at law, 296, 437-438. 
(2.) By act of testator, enumeration of, 296-297. 
Charge of debts distinguished from a trust, 296-297. 
In a trust for payment of debts, rents to be accumulated, 296. 
Lapse of time no bar, 297. 
Except as to personal estate, 297. 
In a charge rents not to be accumulated, and creditors may be 
barred by lapse of time, 296-297. 9 
Puyment by executor of statute-barred debts, 297-299. 
Not if charged on land, 297-299. 
Nor if after decree or judgment, 298. 
Nor if estate is insolvent, 299. 
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ASSETS—(contin ued). 
Joint liability of heir and devisee, 299-300. 
Effect of alienation of real assets, 300. 
General direction by testator for payment of his debts amounts to a 
charge of debts, 300-301. 
Except where testator has specified a particular fund, 30x. 
Or where executors, not also devisees, are directed to pay the 
debts, 301. 
Effect of a direction to pay debts out of rents and profits, 301. 
Lien on land not affected by a charge of debts, 301-302. 
Neither specialty nor simple contract debts are a lien on the lands, 302. 
Effect of decree for administration, or of action registered as lis 
pendens, 302. 
Judgment debts, how made a lien, 302-303. 
Administration under Judicature Act (1875), 303-309. 
(1.) Rights of secured creditors assimilated to those in bankruptcy, 
304-306. 
Who is and who is not a secured ereditor, 305-311. 
(2.) What debts and liabilities provable, 306-307. 
Preferential debts, 307. 
Apprenticeship premiums, 307. 
Proof by Crown, 308. 
Local rates, 309-310 
Interest, 310. 
Creditors coming in subsequently, 310. 
(3.) As to valuation of annuities and of contingent and future lia- 
bilities, 310-311. 
Rules of proof in baukruptcy that are inapplicable in Chancery, 
308-309. 
Rules of proof in bankruptcy that are applicable in Chancery, 309-310. 
Administration in Bankruptcy Division of insolvent estates, 311-312. 
Transfer of, into County Court, 312. 
Judgment or decree for administration of assets in creditors’ action, 


(a.) Personal estate only, 312. 
When deceased was a partner, 313. 

(b.) Real estate and personal estate, 314. 
Administration of assets subsequently accruing, 314. 
Assets appropriated to proving creditors, 314-315. 

Effect, where some neglect to apply for prayment, 315. 
Refunding of assets, creditor's remedy for, and its limits, 315-316. 
Legateces postponed to creditors, 316. 

Order of liability of different properties of testator, 316-317. 
(1.) The general personal estate, primary liability of, 317. 

What exonerates the personalty, 317-318. 

Not a general charge or express trust of realty, 318. 

Not even if funeral and testamentary expenses are charged on 

realty, 318. 
Unless personalty be given at same time as a specific legacy, 
318. 
@ Case of mortage-debts.—See EXONERATION; LOcKE KING's 
Act; MorTGAGES. 
(2.) Lands expressly devised for payment of debts, equitable, 326. 
(3.}) Realty descended, legal, 326. 
Devise to heir makes him a purchaser, 327. 
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ASSETS — (continued). 
(4.) Realty devised charged with debts, equitable assets, 326-327. 
Though heir take through lapse of devise, 326. 
Land comprised in a residuary devise now applicable part 
passu with specific devise, 327. 
(5.) General pecuniary legacies, 327. 
(6.) Specific legacies and devises pro ratd, 327-328. 
Doctrine in Hensman v. Fryer explained in Zancefield v. 
Jgguiden, 328-329. 
Legacies or portions charged on specific devises do not con- 
tribute, 328, 343. 
(7.) Property over which testator has exercised a general power of 
appointment, 329. 
Property which only becomes assets, if the testator purposes 
to dispose of it, 329. 
(8.) Paraphernalia, 329. 
The testator’s intention is the guide in the administration of, 329-330. 
Executor’s retainer, out of, when aud when not it exists, 329-331. 
Heir has no retainer, 331. 
Executor’s liability for wilful default, 170-171, 332. 
Executor’s liability after partial distribution of estate, 332-333. 
Executor, protection of, by statutes of limitation, 333. 
Administration of separate estate of married woman, 437. 
Administration of partnership assets.—See PARTNERSHIP. 
See MARSHALLING OF ASSETS ; MorgTGAGES ; Locke Kina’s Act, &c. 
ASSIGNEE— 
Of chose in action, notice by, 96. 
Tantamount to possession, 96. 
Gives right in rem, 96. 
Takes chose in action subject to equities, 98. 
Exception as to nezotiable instruments, and as to debentures payable 
to bearer, 99-100. , 
Assignments contrary to public policy, r100-ror. 
Partaking of nature of champerty and maintenance, Ioo. 
Distinction between particular and general assignee, 467. 


ASSIGNMENT.—See Cuoss 1n ACTION ; TRANSFER. 
ASSIGNMENT, EQUITABLE.—See EQUITABLE ASSIGNMENT. 


ASSIGNMENT OF TRUSTS— 
Required to be in writing, 55- 


ASSIGNMENTS, VOID— 
(1.) Contrary to public policy, 100-ror. 
Pensions, salaries, &c., 100. 
Unless in cases of sinecures, ror. 
(2.) Affected with champerty, &c., ror. 
(3.) Being of mere lis pendens, 101-102, 
Exceptions, 102. 
(4.) Being by incapacitated persons, 102. 
£.g., By bankrupt, r1oz. 
AT HOME.—See ConvVERSION ; RE-CONVERBSION. 


ATTORNEY-GENERAL— . 
A party to civil information to stay public nuisance, 687, 
May or may not be a party, where private individual sustains special 
damage, 687, 
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ATTORNEY, POWER OF— 
Is not an equitable assignment or appropriation, 95-96. 
See EQUITABLE ASSIGNMENT, 


ATTORNMENT CLAUSE— 
.In mortgage deed, effect of, 39r. 
Must be registered as a bill of sale, 391. 


AUCTIONEER— 
Being mortgagee, entitled to charge commission, 356. 
Lien of, 408. 
Fiduciary position of, 569. 
When and when not he might have interpleader, 712-713. 


AUCTIONS— 
Agreement not to bid at auctions, 575-576. 
Puffing at auction, when permitted, 575. 


AUXILIARY JURISDICTION — 
In aid of defects of common law system, now obsolete, r1, 14. 
Hends of, — 
(1.) Discovery, 718-721. 
(ra.) Perpetuating testimony, and De bene esse, 721-725. 
(2.) Quia timet, and bills of peace, 725-727. 
(3.) Delivery up of documents, 727-732, 
(4.) Establishing wills, 736-737. 
(5.) Writ ne exeat regno, 737-738. 


BACK-RENTS— 
When acharge of lands with debts or legacies, 296. 
When a trust of lands for payment of debts, 297. 
Mortgagee’s accountability therefor to subsequent mortgagees, 
366-367. 


BANKERS AND BROKERS— 
Distinguished, 412. 


BANKER’S LIEN, 472. 


BANKRUPT— 
Married woman trader may now be made, 436.—See also PARTNER- 


SHIP. 


BANKRUPTCY— 
Acts of, 88. 
Fraudulent conveyances, 87-88, 


BANKRUPTCY ACT (1883)— 
How far it affects settlements as fraudulent, 87. 
How far introduced into Chancery administration, 303-312.—See 
ASSETS ;5 INSOLVENT ESTATES, 
Arrest under, 738-739. 


BANKRUPTCY, ADMINISTRATION IN— 
Under Bankruptcy Act (1883), 311. 


BANKRUPTCY DIVISION— 
Foreclosure in, 387.—See MorTGaGE. 
Mutual credit in, 618-620.—See Srt-orr. 


BENE ESSE.—See Dz BENE Esse. 
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BENEFICIAL AND ONEROUS— 
Gifts which are, connection between, 240. 


BENEFICIARIES— 
Trustees cannot usually take as, 135. 
Devise with a charge, devisees take as, 136. 
Marshalling as between, 339-340. 


BEQUESTS UPON TRUST— 


Statute of Limitations runs in case of, 297.—See LIMITATIONS, 
STATUTE OF. 


BILATERAL— 
When mistake must be, 532-534. : 


BILL IN CHANCERY, 10-11. 


BILL OF EXCHANGE— 
Acceptance of, in part payment of purchase-money, no waiver of lien, 
unless taken in substitution of lien, 143. 
When may be followed by cestui que trust, 189. 
The subject of a donatio mortis causd, 200-201. 
Remedy in case of lost, 514. 
Remedy in case of destroyed, 515-516. 


BILL OF PEACE— 
How distinguished from bill quia timet, 726. 
Object of, 726. 
Cases for, 726. 
Instances of, 726-727. 
(1.) Right conclusively established, and afterwards threatened with 
fresh litigation, 726-727. 
(3-) Oppressive actions of ejectment, 727. 
Judicature Acts, effect of, 727. 


BILL QUIA TIMET— 
By surety to compel payment by principal debtor, 584. 
In order to prevent anticipated wrong, 725. 
As by appointing a receiver, or directing security to be given, 725. 
Jurisdiction to cancel and deliver up documents on principle vf, 
7250 


BILL TO ESTABLISH WILL— 
Court of Probate had jurisdiction over wills of personalty, 732. 
Equity dealt with wills incidentally, 732-733. 
Devisee might come into equity to establish a will against heir-at- 
law, 733- 
Even though heir-at-law had not brought ejectment, 733. 
Devisee might establish a will against all setting up an adverse 
right, 733. 
Heir-at-law could come into equity only by consent, 734. 
Proof of will in Probate Division of High Court, mode and effect of, — 
{z.) When in solemn form, 734-735. 
(2.) When in common form, 734. 
Recent decisions, effect of, 735-737. a 
Judicature Acts, effect of, 737. 


BILL TO PERPETUATE TESTIMONY.—SExE TzsTIMONY, BILL TO 
PERPETUATE, 
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BILL TO TAKE EVIDENCE DE BENE ESSE.—See TEsrimony, 
Bini To PERPETUATE. 


BILLS OF SALE— 
Require registration, 404. 
Require re-registration every five years, 404. 
Effect of nonu-registration of, 404. 
Schedule to, when required, 404. 
Form of, prescribed by statute, 404. 
Effect of non-compliance with form, 404. 
As regards covenant to pay, 405. 
As regards independent securities, 405. 
Mode prescribed for realisation of, 405. 
Whether possession also required to be taken before bankruptcy of 
grantor, 405. 
Whether holder of, a secured creditor, 305-306. 
Attornment clause in mortgage must be registered as a, 391. 
Documents which require no registration as, 405-406, 
Must be an assurance of some surt, 406, 


BILLS OF SALE ACTS (1878 and 1882)— 
Require registration of post-nuptial settlement, 406. 
See FRAUDULENT TRUSTS AND GIFTS. 


BONA VACANTIA— 
When Crown takes or not personalty as, 137. 
When executor takes, 137-138. 


BOND— 

Assigned by memorandum not under seal, when effective and when 
not, 71. 

Acceptance of, for purchase-money, not a waiver of lien on estate, 
143. 

Unless taken in substitution of lien, 143-144. 

The subject of a donatio mortis causd, 200-201, 

Tacking of, 379-380. 

Remedy in case of lost, 511-512. 

Remedy in case of destroyed, 516. 


BONUS— 
When capital and when income, 205-207. 


BREACH OF TRUST— 
Oreates in general a simple contract debt, 187. 
‘When it creates a specialty debt, 187. 
Right of following the trust estate, 185. 
When legal estate even is no protection, 186. 
When remedy is not barred by lapse of time, 187-188. 
Right of following the property into which the trust fund has been 
converted, 188, 
‘When the property may not be followed, 188. 
When money and notes may be followed, 189. 
‘Whisn the beneficial interests may be impounded, 189-190. 
Now even in the case of married women restrained from 
anticipation, 192. 
Interest payable on, 190-191. 
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BREACH OF TRUST—(continued). 
Remedy for, may be lost by acquiescence, ror. 
Except in cases of persons under disability, 191. 
Remedy for, may be given up by release, x92. 
Or by confirmation, x92. : 
Separate estate of married woman liable for, rgr, 428. 
Unless restrained from anticipation, 191, 428. 
And now to some extent notwithstanding such restraint, 192. 
When and when not bankruptcy of trustee is a discharge, 188. 


BROKERS AND BANKERS— 
Distinguished, 613. 


BUILDING CONTRACTS, 632. 


BUILDING LEASE— 
When land.in mortgage, 362-363. 


BUILDING SOCIETY— 
Debts due from secretary of, 291. 
Nature of fines in, 365. 
Premiums regarded as principal money, 365. 


CAIRNS’S ACT— 
Provisions of, 701-703. 
Repeal of, nominal only, 703.4 
See INJUNCTIONS ; SPECIFIC PERFORMANCE. 


CALENDARS, COYPRIGHT IN, 606. 


CALLS— 
Are specialty debts, 291. 
Not yet made, are not mortgageable, 348. 
Usually no set-off of debts against, 620. 


CANCELLING AND DELIVERY UP OF DOCUMENTS— 
When instrument ordercd to be delivered up, 727-728. 
On principle quia timet, 727. 
Granting such a decree, a matter not of right, but of discretion, 728. 
Voluntury deed or agreement not ordinarily relieved against, 
728. 
Relief granted on terms, 728. 
Relief where plaintiff haa good defence in equity, though not at law, 
728. 
Illustration of this, 728-729. 
(x.) Voidable instruments, — 
(a.) When cancelled, 729. 
Illustrations, 729.' 
(b.) When not cancelled, 729-730. 
(2.) Void instruments,— 
Difficulty as to, 730. 
(a.) When delivered up, and grounds for delivery up, 730-731. 
(b.) When not delivered up, and grounds for non-delivery up, 
731. 4 
Judicature Acts, effect of, 731. 
Made under a mistake, document restored, 534-535. 
When perpetuation of testimony the proper remedy, 731. 
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CAPITAL AND INCOME— 
Distinguishing between, 181-182. 
As regards profits and losses of business, 185. 
When bonus is, 206-208. 


CARE AND DILIGENCE— 
Required of trustees and executors, amount of, 159-161. 


CASH UNDER CONTROL OF COURT— 
Investments for, 176, n. 


CAVEAT EMPTOR, 544, 548.—See FRAUD IN Equity. 
CERTAINTIES, THE THREE.—See Trusts, CREATION OF. 


CESTUI QUE TRUST— 
Constitution of, 66. 
Who is, in case of trust-deed for creditors, 89-91. 
Death of, intestate and without representatives, effect of, 136. 
There used to be no escheat if trustee or mortgagee seised in fee, 
136-137. 
Secus, now, 137. 
The Crown takes personalty as bona vacantia, 138. 
But executor may in some cases take, 138. 
Upon failure of trust, may recover back the trust money, 155. 
Inj{what sense, controlling or controlled by the trustee, 155-156. 
Assignment of trust estate by, 156. 
May have injunction against trustee, 154. 
Trustee cannot in general purchase estate from, 163, 567. 
Remedies of, in event of a breach of trust, 188, 192. 
May follow the property, 188. 
Right of, to follow trust fund where wrongfully converted, 190. 
When notes, money, may be followed, 189. 
Acquiescence by, 191. 
Release or confirmation by, 192. 
Disabilities of, 191-192. 
Sec also BREACH OF TRUST; TRUST; TRUSTEES. 
CESTUI QUE USE.—See Crstui QuEt Trust; USEs. 
CHAMPERTY AND MAINTENANCE— 
Assignments affected by, 101. 
Purchase pendente lite, when permitted and when not, 101-102. 
Charity is a good defence, 102. 
Avoids contracts generally, 561, 563. 
CHANCELLOR— 
Early functions of, 3, 4. ; 
Matters of ‘‘ grace” assigned to, 10. And see INFANTS; LUNATICS. 
CHANCERY— 
Clerks of, isssued writs, 9. 


CHANCERY DIVISION— 
Matters exclusively assigned to, 10-12. 
Originally exclusive jurisdiction of, 13. 
Originally concurrent jurisdiction of, 13, 508-509. 
Originally auxiliary (and now obsolete) jurisdiction of, 14, 718. 
. CHARGE OF DEBTS— 
Purchaser of personalty, exonerated, though a, 112. 
Purchaser of realty, exonerated, where charge general, 113. 
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CHARGE OF DEBTS—(continued). 

Purchaser of realty, exonerated, under statute, oven where debts 
specified, 113-114. 

Gives devisees in fee upon trust implied power to sell or mortgage, 115. 

Gives executors the like power, failing devisees, 115. 

Distinction between trust and charge,—as to when time is a bar or 
not, 296-297. ° 

And as to back-rents, 298-299. 

What amounts to a, 300. 

On rents and profits, effect of, 301. 

Does not affect lien on land, 301-302. 


CHARGE OF LEGACIES— 
What amounts to a, 344. 


CHARGES— 
Raising of, generally, 10, 13. 
Raising of, in case of solicitor’s lien, 410-411. 
After further consideration, 411. 


CHARITIES— 
What are and what are not, 118-120, 
Scheme for, when and when not directed, 120. 
I. Charities are favoured by law in respects following :— 
{1.) A testator’s general charitable intention will be carried into 
effect by the court, 120, 
Provided object be, in fact, charitable, 121. 
(1a.) Doctrine of cy-pres applied,— 
Where a general charitable intention, 122. 
Not where there is a specific object, 122-123. 
(2.) Defects in conveyance to, supplied, 123. 
(3.) No resulting trust of surplus to representatives of donor, 
where a general charitable intention, 123-124. 
Even where excess of income subsequently arises, 123-124. 
But a resulting trust where original income not all given, 
124. 
(4.) Rule of Perpetuities not applicable to charities, 124. 
(5.) 27 Eliz. c. 4, not applicable to charities, 124. 
II. Charities are treated on a level with individuals in respects 
following :— 
(..) Want of executor or trustee supplied, 125. 
(2.) Lapse of time a bar, 125. 
(3.) Legal separated (where severable) from illegal trusts, 126. 
III. Charities less favoured than individuals in respects following : — 
(x.) Assets not marshalled in favour of charities, 126, 
Unless by express direction of testator, 127. 
Or unless under discretionary gifts to executors, 127. 
(2.) Obnoxious charities deprived of benefit, 127-128. 
Examples of, 127-128. 


CHATTELS PERSONAL— 

Statute of Uses not applicable to, 54. 

Trusts of, not within the Statute of Frauds, 55. 

Not within 27 Eliz. c. 4, 81. e 
Donatio mortis causd of, what constitutes, 196-197. 

Husband's right in wife’s, 422-424. 

Bale of, rule of caveat emptor, 544, 548. 

Sale of, when of peculiar value, specific performance of, 636-637. 
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CHATTELS REAL— 
Within 27 Eliz. c. 4, 81. 
Within Statute of Frauds, 54-55. 
Not within Statute of Uses, 54. 
Husband’s right in wife’s, 422-423. 


CHEQUES— 
The subject of a donatio mortis causd, when and when not, 200-201. 


CHILD— 
Presumption of advancement to.—See ADVANCEMENT. 
Presumption of satisfaction in case of legacy to.—See SATISFACTION. 
Father is bound to maintain.—See INFANTS. 
Fraudulent appointment by father to.—See FrauD IN Equity. 
Settlements upon wife and.— See Equity TO A SETTLEMENT. 


CHOSE IN ACTION— 
Not generally assignable at law, 92. 
When assignable in equity, 92-93. 
At law also now, 93. 
Assignee of, takes subject to equities, 98-99. 
Being equities affecting the subject-matter, 98. 
With certain exceptions, 99-100. 
Must be reduced into possession by trustee without delay, 175-176. 
Whether subject of donatio mortis causd, 200-201. 
Husband's rights in and over wife's, 422-423. 


CLAIMANTS.—See INTERPLEADER. 


CLAIM OF RIGHT— 
Is ground for injunction, without proof of damage, 6go. 


CLIENT.—See Souicirors ; SOL1IcITOR’s LIEN ; TRUSTEES. 
CO-EXECUTORS.—See ExEcurTors. 


COMMERCIAL PURCHASES — 
No survivorship in, 141. 
But land devised in joinut-tenancy, and not used for partnership pur- 
poses, still remains joint, 141. 


COMMISSION— 
Allowed to trustees, when, 163. 


COMMITTAL FOR DEBT— 
None of married woman, 436. 


COMMON LAW-— 
Distinguished from equity, 2, 3. 
Severance of, from equity, 6, 9. 
Rights of husband under, in wife’s property, 422-423. 


COMMON SAILORS— 
Frauds upon, 570-57!. 


COMMON SOURCE.—Sce INTERPLEADER. 
COMPENSATION— 
Piinciple of, in cases of election, 239-240. 
Moneys, where land taken in mortgage, belong to mortgagee, 391. 
Recovery of, fur mistake, even after completion of purchase, 655. 
Unless expressly excluded by condition, 655. 
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COMPENSATION—(continyed). 
Conditions excluding, how dealt with, 661-662, 
For misdescription of property, when not substantial, 653. 
For obstruction of ancient lights, 689, 
For injuries done by Local Boards, 691. 


COMPOSITION DEEDS— 
Frauds in connection with, 570.—See FraupD IN Equity. 


COMPROMISE— 
In action, may defeat solicitor’s lien, 411-412. 
Provided it have not that object, 412, n. 
Requisites to validity of. See MIsTAKE ; FRAUD IN EQutITY. 


COMPULSORY PURCHASE— 
Of land in mortgage, compensation goes to mortgagee, 391. 


CONCEALMENT. —See Fravn 1n Equity ; MISTAKE, * 


CONCURRENT JURISDICTION— 

Where equity has, with common law, 11, 13. 

Rule as to validity of defence of purchase for value without notice, 
being good, does not apply to, 28-29. 

Origin of, 508. 

Extends to cases where there is not a plain, adequate, and complete 
remedy at law, 508. 

Division of the subject, 509. 


CONDITION.—See MORTGAGE. 


CONDITIONS OF SALE— 
When misleading, 658. 
When depreciatory, 658. 
Excluding compensation for deficiency of acreage, 661-662, 


CONDUCT— 
Giving rise to equities, 40-41, 574-575. 
Re-conversion by, 233. 
Election by, 257. 


CONFIRMATION.—See ACQUIESCENCE ; BREACH OF TruUST. 


CONNIVANCE.—See INFANTS. 


CONSENT— 
Required in contracts, 553. 
Effect of want of full and free, 553. 


CONSENT OF TRUSTEES— 
Not material in questions of perfurmance, 261. 


CONSIDERATION— 
Trust may arise without, 66.—See VOLUNTARY TRUSTS. 
Classification of considerations, 83. 

Marriage a valuable, under 27 Eliz. c. 4, if bond fide, 83-84. 
Secus, if mald fide, 84. : 

Who within scope of marriage consideration, 88-89. 

Inadequacy of, effect of, 549-551. 


CONSIMILI CASU.—Seo Writs. 
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CONSOLIDATION OF MORTGAGES—' 
Distinguished from tacking, 383-384. 
Distinguished from one mortgage of distinct properties, 385-38 
Requisites to, and operation of, 383. 
None, where no default, 383. 
Necessary limit to, 384. 
Abolition of, 384-385. 
See TACKING; MORTGAGE. 


CONSTRUCTIVE FRAUD.—See FrRAupD IN Equity. 
CONSTRUCTIVE NOTICE.—See NOTICE. 


CONSTRUCTIVE TRUSTEE— 
Is protected by statutes of limitations, 165-166. 
May have remuneration, 166-167.—See TRUSTEES. 


CONSTRUCTIVE TRUSTS— 
Definition of, and distinction from express and implied trusts, ax 
Varieties of :— 
(1.) Vendor's lien for unpaid purchase-money, 142-146. 
Lien not lost by taking a collateral security per sc, 143. 
As a bond, bill, or promissory-note, 143. 
Unless bond, &c., substitutive of the lien, 143-144. 
Against whom lien may be enforced, 144-145. 
Against whom lien may not be enforced, 145. 
Vendor may lose his lien by negligence, 145-146. 
Registration of lien, none in Middlesex, 147. 
Registration of lien, in Yorkshire, 1.47. 
(xa.) Vendee’s lien for prematurely paid purchase-money, 145.— 
See LIEN. 
(2.) Renewal of lease by trustee in his own name, 147-148. 
(3.) What improvements on land of another allowed for, 148-150. 
He who seeks equity must do equity, 149. 
Improvements by tenant for life, when allowed for, 149-150, 
Occasion for Improvement of Land Act (1864), and Settled 
Land Act (1882), 150. 
Lien of trustees for improvements, &c., 150. 
Realisation of, 151. 
(4.) Heir of mortgagee used to be trustee for personal representa~ 
tives, 152-153. 
And is still so as to copyholds, 152-153. 
Mode of constructing trusts explained and illustrated, 153. 
See PARTNERSHIP. 


CONTEMPT OF COURT— 

Marrying ward without sanction of court, 494. 

Conniving at such a marriage, 494. 

Proceedings in Chancery when a contempt of Lunacy Court, 503. 
CONTINGENT INTERESTS AND POSSIBILITIES— 

Assignable in equity, 92-93. 

Assignable now at law also, 93. 

See EQUITABLE ASSIGNMENTS. 
CONTIN GENT LEGACY.—See SaTISFACTION. 


CONTRACT. -~- See SpPrcIFiIC PERFORMANCE; INJUNCTION; MARRIED 
WoMEN ; Equity TO A SETTLEMENT; SEPARATE ESTATE. 
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CONTRARY INTENTION— 
Within Locke King’s Acts, 323-324. . 


CONTRIBUTION .—See Assets ; LIEN; RECOUPMENT; SURETY. 


CONTRIBUTORY MORTGAGE— 
A breach of trust, unless authorised, 161. 


CON VERSION— 
Of terminable and reversionary property comprised in residuary 
bequests.—See TRUSTEES 5 EXECUTOR. 
Equitable, principles of, 209. 
Of money into land or land into money, 209. 
Under will or settlement, 209. 
(x.) What words are necessary, 210. 
Must be imperative, either (a.) express, or (b.) implied, as 
where limitations are adapted only to land, 210. 
(2.) Time from which conversion takes place, 211. 
In wills, from testator’s death, 211. 
In deeds, from execution and delivery, 21T. 
Rule as to deeds inapplicable when conversion not the 
object, 211-212. 
As in mortgages, 212. 
On sales under Lands Clauses Act, 212-213. 
Conversion depending on future option to purchase.—See 
OPTION TO PURCHASE. 
(3.) Effects of, generally, 216. 
As to probate duty, 216. 
As to legacy duty, 216. 
As regards escheat, 217. 
As regards curtesy and dower, 217. 
As regards alienability, 217, 218. 
(4.) Results of total or partial failure of the objects :— 
(a.) Total failure in deeds and wills alike, property results 
unconverted, 218. 
(6.) Partial failure :-— 
(aa.) Under wills, — 
Undisposed of proceeds of land directed to be turned 
into money result to the heir, 219. 
Unless there is a gift over excluding him, 219. 
Doctrine does not apply to sale by the court, 220. 
Exceptional cases in which the doctrine does apply, 
220-221. 
Even where such sale is by order of court not yet 
carried out, 220. 
The land to be sold results as to the surplus to the 
heir as personal estate, 221-222. 
At least if that is its actual condition, 222. 
Where money directed to be laid out in land, un- 
disposed of money results to personal represen- | 
tatives, 223. r) 
But it results to the personal representatives as 
personalty, 223. 
Blending of real and personal estate, the general 
principle not thereby excluded, 224-225. 
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CONVERSION—(continued). 

Heir-at-law not excluded except by a devise over, 225 

Declaration without devise insufficient, 225. 

May be only for purposes of will, or out and out, 
225-226, 

(Uv.) Under settlements, — 

Property results to settlor in converted form, 226. 

Distinction between partial failure under a will and 
under a settlement, 226-227. 

In case of sale with right of repurchase, 350. 

See alao RECONVERSION ; INFANTS ; LUNATICS. 


CONVEYANCE— 
Settlement of, in chambers, 662. 


CONVEYANCE UPON TRUST— 
When perfect, binding though voluntary, 66. 
When imperfect, not binding if voluntary, 66. 
When imperfect, binding if for value, 66. 
When imperfect, binding if for charity, 124. 


CONVEYANCING ACT (1881)— 
Regarding unpaid vendors, 22, 146. 
Regarding descent of estate of mortgagee, 152-153. 
Regarding retirement of trustees, 194. 
Regarding sale in foreclosure action, 389. 
Regarding sale without action, 390-391. 
Regarding relicf against lessee’s breaches of covenant, 419-420, 
Regarding maintenance of infants, 497, n. 


CONVEYANCING ACT (1882)— 
Regarding constructive notice, 39. 


COPYHOLDS— 
Trusts of, within Statute of Frauds, 55. 
Not within Statute of Uses, 54. 
Within Locke King’s Act, 322-323. 
Within 3 & 4 Will. IV. c. 106, 334. 
Escheat of, to lord or to Crown, 137-138. 
Descent of mortgagee's estate in, 152-153. 


COPYRIGHT— 
Requisites to title to, 695. 
None in irreligious or immoral publication, 695. 
What is an infringement of, 695. 
What is not an infringement of, 695-696. 
Copyright in maps, calendars, &c., 696. 
In lectures, 696-697. 
In title of book, 697. 
Publication of letters, when restrained, 697-698. 
Growing piracy of, action for, 698. 
See INJUNCTION. 


CORPORATION— 
Afa trustee, 154. 


CO-TENANTS. —See JOINT-TENANCIES ; UNDIVIDED SH.\RE 
CO-TRUSTEES. —See TRUSTEES. 
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COUNSEL— 

In fiduciary relation towards client, 560. 
COUNTER-SECURITY— 

When given to surety.—See SuREry. 
COVENANT— 


To settle. —See PERFORMANCE. 

To pay rent.—See ACCIDENT ; FORFEITURES ; PENALTIES. 
To repair.—See FORFEITURES. 

To insure. — See FORFEITURES. 

To build or repair.—See SPECIFIC PERFORMANCE. 

To use land in a specified way.—See INJUNCTION. 

Effect of notice of.—See NoTIcE; RESTRICTIVE COVENANTS. 
Not to sue.—See RELEASE ; SURETY. 


CREDITORS— ; 
Trust in favour of, revocable, as a general rule, 89. 
Amounts to mere direction to trustees as to mode of disposition, 
go. 
And is an arrangement for debtor’s own benefit and convenience, 
go. 
Irrevocable after communication to,— 
(1.) Where creditor’s position altcred thereby, 91-92. 
(2.) Where creditor a party to deed, 92. 
Who not entitled to benefit of trust, ge. 
Their rights, when executors carry on testator’s business, 183-18s. 
Interest on legacies to, from what time payable, 206. 
Satisfaction, doctrine of, as applicable to, 267-271. 
Remedies of, against married woman, 436-438. 
Remedies of, in case of partnership debts, 605-606.—Sce PARTNERSHIP. 
Priorities among, 291-292, 311-312. 
Preference of, by executor, 292-293. 
Marshalling as between, 336-337. 
See ASSETS ; EXONERATION ; SURETY. 


CREDITORS, FRAUD UPON— 
Under 13 Eliz. c. 5, 76-80, 482, 483. 
Under Bills of Sale Acts (1878 and 1882), 85-86. 
Under Bankruptcy Act (1883), 86-88.--Sce FRAUDULENT TRUSTS 
AND GIFTS; FRAUDULENT PREFERENCE. 
At common law.—See FRAUD; FRAUD IN EQUITY. 


RIMINAL PROCEEDINGS— 
No injunction against, in general, 675. 
Injunction against, in exceptional cases, 675. 


CROSS DEMANDS.—See SET-oFF. 


CROW N— 
Title of, to bona vacantia, 138. 
Escheat to, although a trustee, 137. 
Entitled to redeem mortgage, 355. 


CROWN DEBTS— e 
Priority of, in administration of assets, 291-292. 
Not affected by Bankruptcy Act (1883), 308. 


CUM ONERE.—See Primary LiaBiLiry ; LocKE K1Nc’s Act. 
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CUMULATIVE LEGACIES.—See SATISFACTION. 
CURRENT ACCOUNT, 624-625.—See APPROPRIATION OF PAYMENTS. 


CURTESY OF HUSBAND— 
Out of money converted into land, 217.—See CONVERSION. 
Entitles husband to redeem mortgages, 354-355-—See EQUITY OF 
REDEMPTION ; MORTGAGE. 
In the case of separate estate of wife, 427-428. 


CY-PRES— 
Doctrine of, applied where a general charitable intention, 122. 
But not where a specific object, 123. 
See CHARITIES. 


DAMAGES.—See INJUNCTION; ACCOUNT; PENAL Sum; SPECIFIC 
PERFORMANCE. 


DAMAGES OR ACCOUNT— 
Distinction between, 611. 


DAY TO SHOW CAUSE— 
When and when not given to infant, against foreclosure, 387. 


DEATH-BED GIFTS.—Sce Donatio Mortis Causa. 


DE BENE ESSE— 
Evidence taken, 724. 
Requisites to taking, 724. 
Manner of taking, formerly and at present, 724-725. 
See TESTIMONY, BILL TO PERPETUATE, 


DEBENTURES— 
As investinents for trust funds.—See INVESTMENTS. 
Do not require registration as bills of sale, 404. 


DEBITOR NON PRESUMITUR DONARE.— See SATISFACTION. 


DEBTS— 

Assignment of.—See EQuirTaBLE ASSIGNMENT ; SPECIFIC PERFORM- 
ANCE, 

Purchaser when bound to see to payment of.— See CHARGE OF DEBTS. 

Priorities among. —See ASSETS ; MARSHALLING OF ASSETS ; PARTNER- 
SHIP, 

Trustee or surety buying up for himself.— See TRUSTEES ; SuRETY. 

Satisfaction of, by legacies.—See SATISFACTION, 

Liability of lands to payment of.—See ASSETS. 


Liability of separate estate of married women for. =e SEPARATE 
ESTATE. 


Might defeat wife’s equity to a settlement, 479. 
Statute-barred, when not charged on land, 297-299. 
Statute-barred, when charged on land, 297-299. 


DECLARATION OF DISCHARGE.—See Surety. 


DEC TION OF TRUST— 
Of lands, must be in writing, 54-55. “ 
Of goods, may be by parol, 55. 
May be without deed, 56. 
When imperfest donatio, not supported as, 68-69. 
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DECREE— 
In administration action, effect of, 293. . 
Form of, 312-314 ; 
In administration action not now of right, 293. 
In foreclosure action.—See FORECLOSURE ; MORTGAGE. 


DEEDS— 
Being mortgage deeds, effect of delivery of, 200,—See DONATIO 
Mortis Causa. 
Being title-deeds, effect of delivery of, 201. 
Being title-deeds, effect of deposit of, 395-396.—See EQuitaBLE 
MORTGAGE. 


DEFAULT.—See ConsOLIDATION ; WILFUL DEFAULT. 
DELAY.—See AcQUIESCENCE ; LACHES. 
DELAY DEFEATS EQUITY.—See VIGILANTIBUS, &e. 


DELEGATION— 
By trustee of his office, 157. 
Where there is a moral necessity, 157. 
Lawful, subject to what restrictions, 158. 
Under Trustee Act, 1888, 157. 


DELIVERY— 
Essential to donatio mortis causd, 196-197. 
What is a complete, 198. 
What is not a complete, 199. 


DELIVERY UP OF DOCUMENTS.—See CANCELLING AND DELIVERY 
UP OF DOCUMENTS. 


DELIVERY UP OF SPECIFIC CHATTELS— 
Contracts as to rare and beautiful articles of vertu, 636. 
Of picture to artist who had painted it, no price having been named, 
636-637. 
Heirlooms and chattels of peculiar value, 637. 
Damages, no compensation in such a case, 637. 
Statutory powers as to, 637-638. 


DEMAND— 
Of repayment before sale of pledge, 401-402,—See PLFDGE; SuBs 
PLEDGE. 
DEMONSTRATIVE LEGACY.—See LEGACIES. 
DEPOSIT— 


Forfeiture of, on repudiation of contract, 663-664. 
DEPOSIT, MORTGAGES BY.—See MORTGAGE, EQUITABLE, 
DEPRECIATORY CONDITIONS, 647, 658. 


DESERTION— 

Now entitles wife to an allowance, 444-445. 

May render wife's property her separate estate, 424. 

Is a ground usually of giving wife an equity to a settlement, 466, 

481-482, @ 

DEVASTAVIT— 

Executor’s, remedy for, barred by six years, 297, 335-316, 333. 

By married woman being executrix, 451-452 
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DEVISAVIT VEL NON.—See PRooF OF WILLS. 
DEVISE— 
On trust, devisee a trustee, 136. 
With a charge, devisee takes beneficially, 136. 
To heir, makes him a purchaser, 327. 
Liability of, in administration of assets, 299-300, 


Of land subject to contract or option of purchase.—See OPTION TO 
PURCHASE. 


DEVISEE.—See AssSETS; DEVISE; HkIR; L&rGaAcrks; MORTGAGE ; 
PrRoor or WILLS. 
DILAPIDATIONS— 
Payment of, in administration, 292. 
DILIGENCE— 
Of trustee, as regards duties, 159-161. 
Of trustee, as regards discretions, 160-161.—See Trust FUNDS 
DIRECTORS— 
Cannot derive personal benefit in their character as such, 164. 
Remedy against, for breach of trust, 164. 
Remedy against, for fraud, 551-553. 
Contribution as between, 587. 
Have no set-off of debts against calls, 620, 
DISABILITIES— 
Of cestuis que trustent, when breach of trust, 191-192. 
Of infants, &c., in cases of re-conversion, 231. 
Of infants, &c., in cases of election, 255-256. 
Of infants, &c., under the Statutes of Limitation, formerly and now, 
359: 
DISCOVER Y— 
Every bill of, strictly so called, was for discovery in aid of proceed- 
ings in another court, 718. 
Generally an action must have been already commenced, 718. 
Origin of equitable jurisdiction, 719. 
Defences to bill of, enumeration of, 719-720. 
Defences to bill of, illustration of, 720. 
(1.) Heir-at-law during ancestor’s life could not have, 720. 
But heir-in-tail could have, 720. 
(2.) Plaintiff seeking, must state a primd facie case showing good 
ground of action or defence, 720. 
(3.) None in aid of matters not purely civil, 720. 
{3a.) Nor where it would involve a forfeiture, 720. 
(4.) Married woman not compelled to disclose facts which might 
charge her husband, 720. 
(4a.) None in breach of professional confidence, 720. 
* Arbitrators not compellable to state grounds of award, 720. 
(s.) None against a mere witness, 720. 
(6.) Or a bond fide purchaser for valuable consideration without 
notice, 720. 
(6a.) Fusion of law and equity, effect of, 27-28, 721. 
(7-) None in aid of court of competent jurisdiction, 720. 
e . Except when the other court had not that power originally, 
720-721. 
(7a.) Nor in aid of reference to arbitration, 721. - 
Uniless.reference be compulsory, 721. 
Under the Judicature Acts, 721, 
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DISCOVERY AND RELIEF— 
Distinguished, 512-513. 


DISCRETIONS AND DUTIES.—See TrRusTEEs. 


DISSOLUTION.—See PArtTNERSHIP. 


DISTRESS— 
Remedy of mortgagor, when attornment clause in mortgage, 391. 
For interest, 391. 
For principal even, 39r. 


DISTRIBUTION OF ASSETS.—Sce Executor; EXONERATION; RR- 
FUNDING ASSETS. 


DISTRIBUTION, STATUTES OF— 
Share under, in cases of perfurmance, 264-265. 


DIVORCE ACT— 
Separate estate under, 424. . 


DOCUMENTS.—See CANCELLING, &c., OF DOCUMENTS. 


DONATIO MORTIS CAUSA— 
Must be in expectation of death, 196. 
On condition to be absolute on donor’s death, 196. 
Revoked by recovery or resumption, 196, 
Delivery essential to, 196-197. 
Imperfect testamentary gift not supported as, 197-198. 
Nor an ineffectual gift inter vivos, 198. 
Delivery of the means of obtuining the gift, good, 198. 
"Delivery of essential document sufticient in case of chose in action, 
198. 
What is a sufficient delivery, — 
To donee or agent for him, 198. 
Not tv donor’s agent, 199-200. { 
Donor must part with dominion over the gift, 200. ! 
What may be given as donationcs mortis causd, and what not, 200- 
201, 
South Sea Annuities may not be given as, 200. 
Railway stock may not be given as, 200. 
Donor’s own cheque may not in general be delivered as, 200. 
How it differs from a legacy, 201. 
How it differs from a gift enicr vivos, 201. 


DONORS AND DONEES.—See Donatio Mortis Caus&;5 Girts INTER 
ViIvos. 


DOUBLE PORTIONS— 
Presumption against, 273-275. 
Exception to, where child illegitimate, 27.4. 


DOWER— 
A legal claim originally, 28. 
Legacy in lieu of, 205. 
Now out of money converted into land, 217. 
Election with reference to, 248-250. é 
‘What, is inconsistent with widow's right to, 249. 
Entitles to redeem mortgage, 355. 
Mortgage of, effect of, 394, n. 
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DRUNKENNESS— 
‘When a reason for setting aside a contract, 554-555. 


DURESS.—See Consent; FRAUD IN EQUITY. 
DUTIES AND DISCRETIONS.—See TRUSTEES. 
EDUCATION.—See INFANTS. 


EJECTMENT AGAINST MORTGAGOR— 
Terms on which action of, stayed, 361. 
Not now necessary after foreclosure, 396-397. 


EJECTMENT BILL, 16. 
ELECTION— 


Arises from inconsistent alternative gifts, 237. 
Illustrations of such gifts, 239. 
Foundation and characteristic effect of the equitable doctrine, 237-238. 
Derived from civil law, 238. 
Two courses open to elect between— 
(a.) Under instrument, 239. 
(.) Against instrument, 239. 
Principle of compensation, and not forfeiture, governs the doctrine, 
239-240. 
Cases where testator makes two bequests of his own property, no 
case of election proper, 240. . 
There must be a fund from which compensation can be made, 1.é., 
some property of donor’s own, 240-241. 
Case of donor not adding any property of his own, 241. 
Case of donor adding some property of his own, 241-242. 
Election under powers, 242-244. 
(a.) As to person entitled in default, a true case of election, 242. 
(b.) As to person entitled under power, no case of election proper, 
2.43. 
But the same thing in effect, 244. 
(c.) Direction modifying appointment, when valid and when in- 
valid, 244, 245. 
(d@.) A charge made valid by election, 245-246. 
‘Where testator affects to dispose of his own by an ineffectual instru- 
ment, 246, 
(a.) Infancy, 246. 
(d.) Coverture, 246. 
(a. & 6.) Infancy and coverture, 247. 
(c.) Wills, before 1 Vict. c. 26, 247-248. 
(d.) Dower, 248-250. 
(c.) Scotch lands, 250. 
And foreign lands generally, 250, 
(f.) Derivative interests, 250-251. 
To raise question of, immaterial whether testator did or did not know 
property not to be his own, 251. 
Testator is presumed to have given his own where he has a limited 
interest, 251-252. 
Estate-tail of testator, how considered, 253-254. 
Evidence dehora the instrument not admissible to make out a case of 
election, 254. 
Persons under disabilities, mode of election by, — 
Married women, formerly and now, 254-255. 
If restrained from anticipation, no election, 255. 
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ELECTION —(continued). 
Infants, 255-256. 
Lunatics so found, and not so found, 256. 
Persons compelled to elect may have accounts taken, 256-257. 
What is deemed an election by conduct, 257. 
Election against instrument, where no election in fact, 257. 
Length of time raises presumption of, 257-258. 


EQUALITY IS EQUITY— 
Leaning in equity against joint-tenancies, 42-43. 
See JOINT-TENANCIES ; POWERS IN NATURE OF TRUSTS. 


EQUITABLE ASSETS.—See ASSETs. 


EQUITABLE ASSIGNMENT— 
General rule of old common law, that chose in action is not assign- 
able, 92. 
General rule infringed upon, in equity, 92-93. 
(ieneral rule infringed even by common law, 93. 
Contingent intercsts and possibilities assiguable under 8 & 9 Vict. 
c. 106, 94. 
Policies of life and marine insurance now assignable by statute, 94. 
Debts and other legal choses in action under Judicature Act (1873), 94. 
Order given by debtor to creditor on a third person a good equitable 
assignment, 1.¢., appropriation, 94-95. 
Holds good against executors of the assignor, 95. 
Secus, mandate from principal to agent, 95. 
Or where fund not yet specific, 95. 
Or where the appropriation is otherwise imperfect, 95-96. 
Notice to legal holder by assignee is necessary to perfect his title na 
against third person, 96-97. 
Such notice is tantamount to possession, and gives assignee a 
right in rem, 96. : 
Debtor thereafter paying to creditor is liable to assignee, 96-97, 
Form of notice, 97. 
Rule in Dearle v. Hall, not applicable, when, 98. 
When stop-order required, 98. 
Not now required in case of charging under, 98. 
Required on voluntary charge of fraud, 98. 
Assignee of chose in action takes subject to equities, 98-99. 
Being equities affecting the subject-matter, 98. 
Except in the case of negotiable securities and of debentures 
payable to bearer, 99-100. 
And except when document is negotiable by estoppel, 100, 
Assignments of debts, &c., under Judicature Acts, 94. 
Assignments contrary to public policy, as of salary of public officer, 
100-102, 
Assignments affected by champerty and maintenance, ior. 
Purchase of an interest pendente lite, when permitted, and when not 
IOI-102. 
What is a “‘ pretenced title,” rox. 
When charity is a good defence, r1o2. 3 
Assignments by incapacitated persons, 102-103. 


EQUITABLE DEFENCES AT LAW.—See INJUNCTION. 
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EQUITABLE JURISDICTION— 
Courts bound by settled rules and precedents, 4-5. 
Origin of jurisdiction of Court of Chancery, 5-6. 
Reasons of separation between civil law and English, 6-ro. 
New defences unprovided for, 9. 
Ordinance of 22 Edw. III. as to matters ‘‘ of grace,"’ 10. 
The originally exclusive jurisdiction, 12. 
The originally concurrent jurisdiction, 13, 508. 
The now obsolete auxiliary jurisdiction, 14, 718. 


EQUITABLE LIEN— 
Vendor's lien for unpaid purchase-money, 141-143. 
Vendee’s lien for prematurely paid purchase-money, 147. 
None under covenant to purchase and settle lands, 263. 
See CONSTRUCTIVE TRUSTS. 


EQUITABLE MORTGAGE.—See MortTGAGE, EQUITABLE. 
EQUITABLE WASTE.—See Wastk, 


EQUITY— 

Various senses in which ‘‘ equity” is used, 1-2. 

Common law as much founded on natural justice and good conscience 
aS, 2. 

Definition of, by reference to its extent, and not its content, 2. 

The old definitions of equity stated and explained, 3. 

Modern equity, chnracter of, 4. 

Courts of, bound by settled rules and precedents, +4. 

Modes of interpreting laws same in, as at common law, 4. 

Origin of the jurisdiction in equity, 5. 

Reasons of separation between common law and equity, 6-10. 
(1.) Common law became a jus strictum too early, 6. 
(2.) Roman law was deprived of authority in the courts, 6. 
(3.) System of common Jaw procedure more defective even than 

common law principles, 7. 
(4.) Failure of remedy attempted by statute in consimili casu, 8-9. 
(5.) Ordinance of 22 Edw. TI. made Chancellor a perpetual court 
for matters ‘‘ of grace,” 9-10. 
Modern fusion of equity and law, 10. 
Equity is ascicnce and rests on maxims, 15.--Sec MAXIMS OF EQUITY. 


EQUITY ACTS IN PERSONAM— 
Meaning uf this maxim, 45-46. 
Illustrations of, 46. 

Limits of maxim, 46-47. 


EQUITY AIDS THE VIGILANT—See ViciLantists, &c. 

EQUITY, DELAY DEFEATS.—See Vici.antisus, &e. 

‘EQUITY DELIGHTETH IN EQUALITY.—See EQUALITY IN Equrty. 
EQUITY, EQUALITY 18S.—See Eqvatrry 1s Equrry. 


EQUITY FOLLOWS THE LAW— 
In originally concurrent jurisdiction, absolutely, 17. 
In originally exclusive and now obsolete auxiliary jurisdictions, dis- 
cretionarily, 18. 
Limits of the maxim, 18. 
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EQUITY FOLLOWS THE LAW—(continued). 
Illustrations of maxim,— 
(x.) Application of canons of descent, 17-18. 
Mode of evading these rules in a proper case, 17-19. 
(2.) Construction of words of limitation, 19-20. 
(3.) Application of Statutes of Limitation, 20-21. 


EQUITY IMPUTES AN INTENTION TO FULFIL AN OBLI- 
GATION— 
Tilustrations of maxim, 45. 


EQUITY LOOKS ON THAT AS DONE WHICH OUGHT TO 
HAVE BEEN DONE— 
Hilustrations of maxim, 44-.45. 


EQUITY LOOKS TO CLEAN HANDS— 
Illustrations of maxim, 41. 
EQUITY LOOKS TO THE INTENT RATHER THAN THE FORM— 
Illustrations of maxim, 43-44. 
EQUITY OF REDEMPTION— 
Nature of, 354. 
Devolution of, 354. 
Persons entitled to, 354-355. 
Formerly, successive times given for exercise of, 355-356. 
Now, usual to give only one time for redemption, 356. 
Cases in which successive times still given, 356. 
Time for exercising the, 358-359. 
Interest payable on exercising the, 356-357. 
Bar of, under old Statutes of Limitation, 359. 
Disabilities allowed for, under, 359. 
Bar of, under Real Property Limitations Act (187.4), 359-360. 
No disabilities nllowed for, under, 359. 
Bar of, effect of, 360. 
Acknowledgments to keep alive the, 360. 
How it results, on mortgage of wife’s estate for husband’s debt, 394. 
How it results, on mortygaye of wife’s dower-interest for husband's 
debt, 394, n. 
Foreclosure of, gencrally.—See FORECLOSURE; MonrtTGAGE. 


EQUITY TO A SETTLEMENT— 
An equitable modification of the husband's legal rights, 460, 
Marriage a gift of wife's personal property to husband subject to his 
reduction of it into possession, 460. 
Her equity does not depend on a right of property in her, 460. 
But arises from the maxim, ‘‘ He who seeks equity must do equity,” 
460. 
The court imposes conditions on the husband coming as plaintiff, 460. 
Principle extended to the husband's general assignees, 451-462. 
Principle extended to the husband's particular assignees, 462. 
Wife permitted to assert her right as plaintiff, 462. 
reneral principle on which court acts, 462-463. 
Gseneral principle, how far affected by the Married Women’s Pro- 
perty Act (1882), 453. 
General principle illustrated, 463-470. 
(x.) Wife’s leasehold,— 
(a.) Equitable, 453-464. 
(+.) Legal, 464. 
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EQUITY TO A SETTLEMENT— (continued). 
(2.) Wife’s pure personal property,— 
(a.) Legal, 464. 
(4.) Equitable, 464-466. 
(aa,) Absolute interest, 464-465. 
(tb.) Life interest, — 
If husband is or is not maintaining wife, 465-466. 
As against husband’s assignee with notice, 466-467. 
No equity to arrears of income, 467-468. 
(3.) Wife’s realty,— 
(a.) Of inheritance,— 
(aa.) Legal, 468. 
(46.) Equitable, 468. 
(b.) Life estate, — 
(aa.) Legal, 469. 
(Ub.) Equitable, 469-470. 
Wife's, defeated by her alienation, 470. 
Of interests in real estate, 470. 
No resulting trust for wife, 471. 
Of interests in personal estate, 471. 
Wife's choses in action belonged to husband if he reduced them into 
possession, 471. 
Wife surviving her husband takes her reversionary interest which 
he has not reduced into possession, 472. 
Assignee can take no more than the husband has to give, 472. 
Court bad not power to take wife's consent to part with her rever- 
sionary interest, 472-473- 
For she would lose a future possible equity and her chance of sur- 
vivorship, 473. 
She had no equity out of reversionary interest so long as reversion- 
ary, 473-474. 
It was an obligation fastened, not on the property, but on the right 
to receive it, 473-474. 
By 20 & 21 Vict. c. 27, feme covert may alien her reversionary interest 
in personalty by deed ackaowledged, 474. 
But not property which she is restrained from alienating, 474. 
Nor property settled on her marriage, 474. 
As to cases of reversionary interests not within the Agt, 474-475. 
If husband die before reversion falls in, purchaser loses his 
purchase, 475. 
If reversion falls into possession the husband and wife living, 
purchaser will take it, subject to her equity, 475. 
1f wife die firat, aud then the reversion falls in, purchaser takes 
all, 475. 
What amounts to a reduction into possession, 475-476. 
Mere assignment of a reversion is not a reduction into possession, 476. 
Husband's transfer of title-deeds, of which his wife was equitable 
mortgagee, is not sufficient, 476. 
Order of court to pay wife’s income into receiver’s hands is, 476. 
Settlement, if made, must be on wife and children, 477. 
Though she may waive it, and thus deprive her children, 477. 
V"hen the right of children becomes indefeasible, 477-478. 
If wife dies before bill filed, children have no right, 478. 
If wife dies after filing bilJ, but before decree, children have 
no right, 478. 
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EQUITY TO A SETTLEMENT—(continued). 
Right of children as against husband arises on decree, 478. 
Right of children may arise out of contract by father, 479. 
Wife may after decree, but before execution of the settlement, waive 
her, and so defeat her children’s right, 477. 
No such waiver by married woman, being an infant, 479. 
What will defeat her right to a settlement, 478-480. 
Husband’s receipt of the fund, 479. 
Where her debts exceed the fund, 479. 
Where his debts exceed the fund, 479. 
Equity only partially defeated in this case, 480. 
An adequate settlement, 480. 
Her adultery and desertion of the husband, 480. 
She does not lose it where buth are living in adultery, 480. 
Her fraud, 480. 
Amount of settlement, 480-481. 
If husband being solvent refuse, so long as he maintains her, he takes 
income, 481. 
Amount depends on circumstances, 481-482. 
Previous benefits from husband's property, 481. 
Conduct of both, 48r. 
Generally half the fund is settled on her, 48r. 
Sometimes the whole, 481-482. 
Form of settlement, 482. 
How far binding as against creditors of husband, 482-483. 
If husband reduce her property into possession, and then make 
a settlement, it must conform to 13 Eliz. c. 5, 482-483. 
Valid if bond fide, although on a meritorious consideration, 483. 
Settlement of wife’s property under Bankruptcy Act (1883), 483. 
If court decree the settlement, creditors are bound, 483. 
Settlement by husband on trustees refusing to part with the 
wife's property, also good, 483. 


EQUITY, WHO SEEKS, MUST DO— 
Illustrations of maxim, 40, 461. 


EQUITY WILL NOT SUFFER A WRONG, &c.—See No Wrona 
WITHOUT A REMEDY IN Equity. 


ERROR. —See MisTaKE; SPECIFIC PERFORMANCE. 


ERRORS IN ACCOUNT— 
When a ground for surcharging and falsifying, 193. 
When they must be fraudulent for this purpose, 193. 


ESCHEAT— 
None of freeholds formerly to clown, if any trustee, 136-137. 
Secus, now, 137. 
None of copyholds formerly to lord, if any trustee, 137. 
Quere, now, 137. 
As regards money converted into land, 137-138. 


ESTATE TAIL— 
No equity to a settlement out of, 468. _ @ 
Bar of, by married woman, when restrained from anticipation, 443. 


ESTATE UPON CONDITION— 
Mortgage is, 349. 
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ESTOPPEL— 
By standing by, 574. 
Document may become negotiable by, 100. 


ESTREPEMENT, 666. 


EVIDENCE.—See EXTRINSIC EVIDENCE ; PAROL EVIDENCE. 
EVIDENCE DE BENE ESSE.—See DE BENE EssE. 


EXCLUSIVE JURISDICTION— 
Prior to Judicature Acts, 11. 
Subsequent to, and in consequence of, same Acts, 12-13. 


EXECUTED AND EXECUTORY TRUSTS— 
Distinction between in se, 57. 
As to trusts executed, equity follows law, 58. 
As to trusts executory, equity may or may not follow law, 58-59. 
Distinction between executory trusts in marriage articles and in 
wills, 59-60. 
Under marriage articles, court decrees a settlement in conformity 
with presumed intention, 60-61. 
In wills, court seeks for the expressed intention, 61. 
Trusts executory in wills construed strictly in absence of expressed 
intention to the contrary, 61-62, 
Trusts executory construed according to contrary intention, if that 
expressed, 62-63. 
What expressions show a contrary intention, 64. 
EXECUTION— 
For debt, against married woman's separate estate, mode of, 437. 


EXECUTION CREDITOR— 
Rights of, when bill of sale unregistered, 403-405. 
Dangers of, when subsequent bankruptcy, 403-405. 


EXECUTOR— 
His power to give receipts, 112. 
Exception where fraud of executor known to purchaser, 112, 
When he is the proper party to sell, 115. 
Want of, when and how supplied, 125, 155. 
His title to bona racantia, 138. 
Before 1 Will. IV, c. 40, entitled to undisposed-of residue of personal 
estate, 138. 
Exeept where excluded by testator’s intention, cxpress or 
implied, 138. 
Now trustee for representatives of deceased, 138-139.. 
But not for the crown, 139. 
Care and diligence required of, 170-172. 
No remuneration allowed to, 162-163. 
May not make profit out of estate, 163. 
Answerable for own acts only, 169. 
Difference between trustee and, 169-170. 
Joining in receipts primd facie liable, 170. 
Liability of, for wilful default, 170-172, 333. 
Must not allow estate of testator to remain out on personal security, 
173\-172. 
And must forthwith invest same, 176-179. 
Conversion of terminable and reversionary property by, 180-181. 
When this duty is excluded, 181. 


INDEX, 773 


EXECUTOR—(continued). 
When he may mortgage assets, 182-183. 
Carrying on trade, liability and rights of, 183-184. 
How he should apply the profits and losses, 185. + 
Right of, to prefer creditor, 292-293. 
How prevented, 293. 
Devastavit by, 297, 315-316, 333. 
Wilful default by, 170-171, 333- 
Retainer by, when and when not allowed, 330-331. 
Not charged for accidental loss on failure of assets, 518-519. 
Under such circumstances creditor's action stayed, 519. 
Of deceased director, how far liable for fraud, 545-546. 
Liability of, for mortgage debts of testator, 325. 
Liability of, after distribution of assets, 332-333. 
Protection of, by statutes of limitation, 333. 
Effect, when they enable broker to misapply securities, 574-575. 
See also TRUSTEES. 


EX NUDO PACTO NON ORITUR ACTIO— 
Application of maxim to voluntury trusts, 64, 610. 
See VOLUNTARY TRUSTS. 


EXONERATION— 
Of purchaser obtaining trustec’s receipt, 112. 
What exonerates persunalty from payinent of debts, 317-318. 
Mortgaged estate exonerated prior to Locke King’s, Act, 17 & 18 
Vict. c. 113, 319-320. 
Personalty primarily liable, unless mortgaged estate devised cum 
onere, or personalty exonerated, 320. 
Mortgaged estate is primary fund when mortgage is ancestral debt, 
320. 
Unless debt adopted by deceased, 320-321. 
Since Locke King’s Act mortgaged frecholds and copyholds devulve 
cum anere, 320-321. 
Unless contrary intention in will, 323. 
Leaseholds included in Amending Act (1877), 321-322. 
Act refers only to specified charges, 322. 
Vendor’s lien under 30 & 31 Vict. c. 69, and 4o & 41 Vict. c. 34, 
322. 
Rateable incidence of mortgage in case of mixed security, 322. 
What is a contrary or other intention, 323. 
A mere general direction to pay debts would not comprise mortgage 
debts, 323-324. 
Liability of executor still, 325. 
Refunding of assets, 325-326. 


EXPECTANCTES.—See AcCIDENT; EQUITABLE ASSIGNMENT; FRAUD 
In Equity. 


EXPENDITURE.—See IMPROVEMENTS. 


EXPRESS TRUSTS— 
Express private trusts, 57-117. 
(z.) Executed and executory trusts, 57-64. 
(2.) Voluntary trusts and trusts for value, 65-75. 
(3.) Fraudulent trusts, 76-89. 
{4.) Trusts in favour of creditors, 89-92. 
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EXPRESS TRUSTS—(continued). 

(s5.) Equitable assignments, 92-103. 

Reguisites to creation of express private trusts, 103-108. 
(6.) Secret trusts, 108-109. 
(7.) Powers in the nature of trusts, 109-111. 

Liability of a purchaser to see to application of his purchase-money, 

formerly and at present, 111-117. 
Express public [i.¢e., charitable] trusts, 118-128.—See CHARITIES. 


EXTREME NECESSITY.—See CONSENT; FRAUD IN EQUITY.’ 


EXTRINSIC EVIDENCE— 
When and what admissible to disprove resulting trust, 130-131. 
When and what admissible to rebut or to affirm advancement, 
131-134. 
When admissible in case of secret trusts, 108-109. 
Inadmissible to raise question of election on will, 254. 
When and when not admitted in cases of satisfaction, 285-287. 
Admissible to prove accident, mistake, fraud, 531-532. 
Admissible to prove that apparent principal is surety only, 588-589.3 


FALSIFYING, SURCHARGING AND.—See Accounts ; TRUSTEES.9 
FAMILY {COMPROMISES. —See COMPROMISES ; MISTAKE. { Wim 
“FANCY WORD,” 699.4 


FATHER—! 
Is guardian of child, 488. 
May appoint guardian by deed or will, 488-489. 
Unless where he bas bargained away his right, 480. 
When he will be deprived of his guardianship in effect, 491. 
When he will have allowance for child’s maintenance, 496-497. 
When gifts by child to, void and when not, 563-564. 


FATHER AND CHILD.—See FaTHER; INFants. 
FEME .COVERT.—See MARRIED WOMEN.$ .y5. 
FIDUCIARY ,RELATION.—See Fravup In Equity; TRusTEES. 


FINES.—See BurtpIne SocrEty MORTGAGES ; FORFEITURES AND PENAL- 
TIES ; SATISFACTION, &c. 


FOLLOWING TRUST FUNDS.—See TRUSTEEs. 


FORECLOSE DOWN— 
Meaning of this rule, 355-356. 


FORECLOSURE— 
Persons entitled to decree of, 355-356. : 
Terms of order for, as regards interest, &c., 356. 
Form of judgment for, in equitable mortgages, 396.—See MORTGAGE. 
May combine personal judgment, 388-389. 


FORESGN JURISDICTIONS, 46-47.—See IN PERSONAM. 
FOREIGN LANDS, 46-47, 250, a9r. 
FORFEITURE —See Exvxecrion ; Lecactres. 
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FORFEITURES— 
Equitable jurisdiction as regards, 418. 
Governed by same principles as penalties, 418.—See PENALTIES. 
Excepting formerly as between landlord and tenant, 418. 
Forfeiture for breach of covenant to repair formerly not relievable, 
419. 
To insure, 419. 
High court now relieves in all cases, upon terms, 419-420. 
With what exceptions, 420. 


FORGETFULNESS — 
May amount to a constructive fraud, 575. 


FRAUD— 

Time for bringing action for, 2t. 

When necessary, in order to surcharge and falsify, 193. 

Effect of, by mortgagee, on his own priority, 381-399. 

Liability of married woman's separate estate for, 428. 

Liability of married woman's appvintment funds for, 131-432. 

Settlement by married women voidable for, 455.—See FRAUDULENT 
TRUSTS AND GIFTS. 

By married woman, effect of, on her equity to a settlement, 480. 

By engaged female on intended husband.—See FRAUD ON MARITAL 
RIGHTS. 

Differences between, at law and in equity, 540-542. 

Usually renders contracts voidable only, not void, 551-552. 

Arising by statute only, 552-553. 

May arise from conduct, apart from words, 573-574. 

May be without moral culpability, 575. 

Partnership induced by, dissolution of, 600. 

Partnership debt contracted by, how provable, 606.’ 

In connection with trade-marks, 698-699. 

In connection with wills, 735-736. 


FRAUD AT LAW— 
(x.) At common law.—See FRAUD IN EQUITY. 
(2.) Under 13 Eliz. ¢. 5,— 
Criterion of fraud— 
(a.) Voluntary conveyances, 76-79. 
(6.) Valuable conveyances, 79-80. 
(3.) Under 27 Eliz. e. 4,— 
Criterion of fraud is voluntary conveyance, 80-82. 
(4.) Under Bills of Sale Acts (1878 and 1882),— 
Criterion of fraud is non-registration, 85-86. 
(5.) Under Bankruptcy Act (1883),— 
Regarding only hushand’s property in his own right, 86-87. 
See FRAUDULENT TRUSTS AND GIFTS. 


FRAUD IN EQUITY— 

I. AcrvuaL— 
In what cases equity gives relief, 540. 
No invariable rule, 540-541. ’ 
Equity acts upon weaker evidence than law in inferring, 541-442: 
Actual fraud of two kinds, 542. 

1. Arising from the conduct of parties, irrespective of the position of 

the injured party, 542-553. 
fa.) MISREPRESENTATION, or suygestio falsi, 542-546. 
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FRAUD IN EQUITY—(continued). 
Where made intentionally, 542. 
‘Where made with intent to mislead a third party, 542-543. 
Must be of some material fact, 543. 
Must be dans locum contractui, 543. 
A mere intention may be a material fact, 543-544. 
Must be a something in which there is a confidence reposed, 
544- 
Caveat emptor, where party chooses to judge for himself, 544. 
The party must be misled by the misrepresentation, 544-545. 
To his prejudice, 545. 
Misrepresentations by directors of companies, 545. 
If misrepresentation can be made good, equity will compel it, 
545-546. 
For example, by injunction, 546. 
A person to avail himself of another’s, must himself be innocent, 
and have given value, 546. 
Ratification, 546. 
(6.) CONCEALMENT, or suppressio ver, 546-553. 
Facts must be such as the party was under a legal obligation to 
disclose, 546-547. 
Purchase of land with mine unknown to vendor but known to 
vendee, 547. 
Sale of land subject to incumbrances known only to vendor, 547. 
Purchase of land, on sale by the court, 547-548. 
As to intrinsic defect in personal chattels, caveat emptor, 548. 
Unless there be some artifice or warranty, 548. 
Or vendor was bound to disclose, 548. 
Silence sometimes tantamount to direct affirmation, but in ex- 
ceptional cases only, 548-549. 
£.q., cases of insurance, 549. 
Insured must communicate all material facts within his knowledge, 
549- 
A mere opinion may be a material fact, 540. 
Inadequacy of consideration will not per se avoid a contract, 
549-559. 
Inadequacy may be evidence of fraud, ond then it will avoid a 
contract, 55°. 
An apparent inadequacy may be explained away, 550-551. 
Equity will not aid where parties cannot be placed in statu quo, 
SSt. 
Fraudulent contracts usually valid until avoided, 55. 
Fraudulent contracts may become not avoidable, 551. 
Fraudulent contracts may not affect company, 552. 
Contracts fraudulent by statute merely, 552-553. 
a. Cases of fraud arising from the condition of the injured parties, 
58. 
Free and full consent necessary to every agreement, 553. 
Gifts and legacies on condition against marrying without con- 
sent, not defeated by fraudulent refusal, 553. 
(x.) Persons non compotes mentis, 553-554. 
Contract with lunatic in good faith and for his benefit 
will be upheld, 554. 
(2.) Drunkenness,— 


Must be excessive in order to set aside contract, 55+. 
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FRAUD IN EQUITY—(continued). 
Slight, not a cause for relief, unless unfair advantage 
taken, 554. 
Parties left to remedy at law, 554. 
(3-) Imbecile persons, imposed upon, 555. 
Testators who are imbecile, 555 
(4.) Persons of competent understanding under undue in- 
fluence, 555-556. . 
Duress or extreme necessity, 556. 
(5.) Infants, 556-557. 
Liable for necessaries, 556. 
Equity, will not uphold agreement to prejudice of, 556. 
Acts of an infant confirmable, 556. 
Distinction between his mere personal contracts and other 
acts, 557. 
Provisions of Infants’ Relief Act (1874), 557. 
(6.) Feme covert no capacity to contract at law, 557. 
Quasi power to contract in equity in respect of her separate 
estate, 557-5558. 
And under Married Women’s Property Act (1870), and 
Married Women’s Property Act (1882), 558. 
And under Trustee Act (1888), 558. 
Il. ConNSTRUCTIVE— 
Three Classes, 559. 

(1.) Constructive frauds as contrary to policy of the law, 559-563. 

Marriage brokage contracts, 550. 
Reward to parent or guardian to consent to marriage of child, 560. 
Secret agreement in fraud of marriage, 560. 
Rewards given for influencing another person in making a will, 560-561. 
Contracts in general restraint of marriuge, void, 361. 
Contracts in general restraint of trade, void, 561. 
But not special restraint, 561. 
When the illegal is severable from the legal, ter. Pt 
Agreements founded on violation of public confidence, 56r. 
As buying and selling offices, 562. 
Or tampering with the administration of justice, 562. 
Frauds in relation to the transfer of shares in joint-stock companica, 
562. 
Neither party to an illegal agreement is aided, as a general rule, 563. 
Except on grounds of public policy, 563. 

(2). Constructive frauds arising from a fiduciary relation, 563-570 
Gifts from child to parent void if not in perfect good fuith, 554 
Gifts by child shortly after minority, 564. 

By father when infirm in mind and body, 564, 
Guardian and ward cannot deal with each other during continuance 
of the relation, 564. 
Gift by ward soon after termination of guardianship viewed with 
suspicion, 564. 
Gift upheld when influence and legal authority have ceased, 555. 
Quasi guardians, 565. 
Medical advisers, 565. 
Ministers of religion, 565. ] 
Solicitor and client, 565-567. 
Gift from client to solicitor pending that relation cannot stand, 
566. 
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FRAUDIIN EQUITY —(continued). 
Solicitor may purchase from client, but there must be perfect 
bond fides, 566. 
Rule as to gifts is absolute, 566. 
Solicitor must make no more advantage than his fair profes- 
sional remuneration, 567. 
Agreement to pay a gross sum for past business is valid, 567. 
And for future business is now valid, under 33 & 34 Vict. c. 2 
(contentious business), 567. 
And under 44 & 45 Vict. c. 44 (non-contentious business), 567. 
Trustee and cestut que trust, 567-569. 
Trustees must not place themselves in a pusition inconsistent 
with the interests of the trust, 567-568. 
Purchase by trustee from cestui que trust cannot be upheld, 
567-568. 
Except on clear and distinct evidence that the cestui que trust 
intended the trustee to purchase, 568. 
Trustee may purchase from cestui que trust who is sui juris, 
and has discharged him, 569. 
Gift to trustee treated on same principles as one between guar- 
dian and ward, 569. 
Principal and agent, 569-570. 
Entire good faith and complete disclosure necessary in dealings 
between principal and agent, 569. 
Agent cannot make any secret profit out of his agency, 569-570. 
Other cases of confidential or fiduciary relations, 570. 
Counsel, 570. 
Auctioneers, 570. 
Abiding by the gift, effect of, 5&5. 
Debtor, creditor, and sureties, 570. 
Creditor doing or omitting any act to the injury of sureties, 
releases the latter, 570. 
(3.) Constructive frauds, as being unuconscientious or injurious to 
the rights of third parties, 570-579. 
Statute of Frauds cannot be set up as a protection to fraud, 571. 
If contract not put into writing through fraud of a party, he cannot 
set it up as a defence, 571. 
Common sailors, 571. 
Bargains with heirs and expectants, 571-572. 
And with persons having expectations merely, 572. 
Purchase of reversions since 32 & 33 Vict. c. 4, 572. 
Knowledge of person standing in foco parentis does not per se make 
invalid transactions valid, 572-573. 
Post obits, 573. 
Tradesmen selling goods at extravagant prices, 573. 
Party injured may acquiesce after pressure of necessity has ceased, 
§73°574- 
One who knowingly produces false impression to mislead third per- 
son, or who enables another to commit a fraud, is answerable, 574. 
A man who has title to property standing by, and letting another 
purchase or deal with it, is bound, 574. 
Even though there be no fraud, only forgetfulness, 575. 
Agreements at auctions not to bid againat one another, 575-576. 
+ Employment of puffer at auction, 575. 
Fraud upon consenting creditors to a composition deed, 576. 
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FRAUD IN EQUITY—(continued). 
A person obtaining a donation, must always be prepared to prove 
bond fides, 576. 
A power must be exercised bond fide for the end designed, 577. 
Secret agreements in fraud of object of power, 577. 
Appointment by father to a sickly infant, 577. 
A void appointment good in part if severable, 577. 
Doctrine of illusory appointments, 577-578. 
Abolished by 1 Will. IV. c. 46, 578. 
Effect of Powers Amendment Act (1874), 578. 
A man representing a certain state of facts as an inducement toa 
contract cannot derogate from it by his own act, 578. 
So as, e.g., to interrupt a sea-view, 578-579. 


FRAUD ON MARITAL RIGHTS-— 
Wife must not commit a fraud on marital rights, 483-484. 
Conveyance by wife was primd facie good, 484. 
(1.) If during treaty of marriage she aliencd without hushand’s 
knowledge property to which she had represented herself 
entitled, it was fraudulent, 484. 
(2.) Even where he did not know her to be possessed of such pro- 
perty, 484. 
(3.) Not fraudulent, if to a purchaser for valuable consideration 
without notice, 485. 
(4.) Void, even though meritorious, if secret, 485. ° 
(s5.) Knowledge by intended husband bound him, 485. 
(6.) A husband can only set aside a conveyance when made pending 
the treaty of marriage with him, 485-486. 
(7.) If he had seduced her before marriage, her conveyance was 
good as against him, 480. 
Questions of, how affected by Married Women's Property Act (1882), 
486, 
How these questions may still arise, 487. 


FRAUDS, STATUTE OF— 
Trusts required to be in writing by, 54-55. 
Exceptions from, 55. 
Interests within, 55-56. 
Resulting trust not within, 55. 
Debts within, 299. 
Mortgage by deposit an exception to, 395-396.! 
May not be made the engine of fraud, 570. 
Specific performance of parol agreement notwithstanding.— Seo 
SPECIFIC PERFORMANCE. 
Parol evidence, when admissible under.—See EXTRINSIC EVIDENCE. 


FRAUDULENT DEVISES— 
Statute of, 299-300. 


FRAUDULENT PREFERENCE— 
Generally, 87-88, 552. ’ 
None, in making good breach of trust, 186. ? 
What is, in the winding up of companies, 552. 


FRAUDULENT TRUSTEES— 
Not discharged by bankruptcy, 188. 
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FRAUDULENT TRUSTS AND GIFITS— 
(x.) Under 13 Eliz. c. 5, 76-80, 

Settlement to be both for good consideration and bond fide, 76. 

Settlement, voluntary, not necessarily fraudulent, 77. 

Settlor, being indebted does not invalidate voluntary convey- 
ance, 77. 

Settlor being embarrassed at time, or becoming embarrassed 
in consequence, invalidates voluntary conveyance, 77-78. 

Conveyances for value, either for whole or for part of settlor's 


property, or for past debt or not, when and when not 
fraudulent, 79-80. 


In the case of married women, 455-456. 


(2.) Under 27 Eliz. c. 4, 80-85. 
Voluntary settlement void against subsequent purchaser, 
80-81, 
Voluntary settlement void against subsequent mortgagee or 
lessee, 82. 


To the extent of making good the mortgage or lease, 82. 
Subsequent purchase must be from very settlor, 82. 
And must be his direct or express alienation, 82. 
Chattels personal not within the statute, 81. 
Qucerc, leaseholds subject to onerous covenants, 81-82. 
Considerations meritorious and valuable distinguished, 83. 
Marringe to follow is a valuable consideration, if bond fide, 
83. 
Marriage to follow is not a valuable consideration, if mald fide, 
Ss. 
Settlement in pursuance of pra-nuptial agreement is not volun- 
tary or fraudulent, 83-84. 
Slight value added to meritorious consideration, effect of, 
84-85. 
In the case of married women, 480. 
(3.) Under Bills of Sale Acts (1878, 1882), 85-86, go4. 
(4.) Under Bankruptcy Act (1883), 86-88, 
(a.) As to husband’s property in his own right, 86-87. 
(.) As to husband’s property in right of wife, 87. 
(c.) As to covenants to settle, 87. 
(d.) As to fraudulent preferences, &c., 87-88, 552. 


FRAUS DANS LOCUM CONTRACTUI, 543 
FRAUS EST CELARE FRAUDEYM, 574. 


FREEHOLDS— 

Within Statute of Uses, 53-54. 

Within Statute of Frauds, 55. 

Within Locke King’s Act, 321. 

Made liable to debts generally, 293-294. 
FURTHER ADVANCES.—See MortTGaAGE; TAacKING. 


FUSION OF LAW AND EQUITY— 
Under Judicature Acts, 10-11. 


FOTURE CALLS, 348. 


FUTURE PROPERTY— 
Assignment of, 93. 
Being separate, liability of, 434-435. 
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GARNISHEE ORDER— 
Effect of judgment creditor obtaining, 30s. 


GENERAL ASSIGNEE—See ASSIGNEE. 
GENERAL LEGACIES.—See LEGACIES. 
GENERAL LIEN.—See LIEns. 


GIFTS INTER VIVOS— 
If ineffectual, not supported as donatio mortis causd, 198. 
How they differ from a donatio mortis causd, 199. 
When liable to be set aside for fraud, 564. 
And when not, 565, 576. 


GIVING TIME.—See Surety. 
GOOD HOLDING TITLE, 660. 
GOODWILL, 606, 632. 


“GRACE ”"— 
Matters of, assignment of, to Chancellor, 9-10. 


GRATUITOUS BAILEE— 
Executor is, 518-519.—See EXECUTOR. 


GROSS MISCONDUCT .—See PARTNERSHIP. 
GROSS NEGLIGENCE. —See TRUSTEES. 


GUARANTEE— 
Effect of death on, 584.—Sece SURETY. 
GUARDIANS— 
Cannot derive personal benefit from the estate of their wards, 163, 
564-565. 


Who may be, and their duties, 488-480.—See INFANTS. 
Their powers over infant’s property, —- 
Must not convert, excepting for his benefit, 492. 
Purposes for which they may convert, 493. 
Effect of their conversion, if infant dies under ager, 493. 
Must restrain improper marriage of ward, 494. 
May not take reward for consenting to such marriage, 560, 
Gift from infant to, how far valid, 564, 596. 
Quasi guardians, as medical advisers, ministers, fraud by, 565.—See 
FRAUD IN Equity. 


GUARDIANSHIP OF INFANTS ACT (1886), 489-491. 


HARDSHIP— 
A defence to specific performance, 658-659. 
See UNCONSCIONABLE BARGAINS. 


HEIR— 
Undisposed-of proceeds result to, 219-220. 
In what character the land to be sold results to, 221-222. 
There must be a gift over of real estate directed to be sold to exclude, 
219, 224-226. } 
When and when not put to his election, 248, 250. 
Performance, doctrine of, applied against, 260-261. 
Rights of, in administration and marshalling of assets, 326-327, 341. 
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HEIR—(continued). 
When and how far affected by Locke King’s Acts, 321. 
Has no right of retainer out of assets, 331. 
Has right to redeem mortgages, 354. 
Devisee may come into equity to establish will against, 733. 
Can only come into equity by consent of devisee to try validity of 
will, 734.—See PROOF OF WILLS. 


HEIR OR EXECUTOR.—See ConstTrucTivE Trusts; CONVERSION ; 
RECONVERSION. 


JIEIRLOOMS.—See SPECIFIC PERFORMANCE. 


HE WHO COMES INTO EQUITY— 
Must come with clean hands, 41. 


HE WHO SEEKS EQUITY MUST DO EQUITY— ° 
Illustrations of maxim, 4o. 


HUSBAND— 
Common law rights of, in wife’s property, 421-422. 
(x.) In rents and profits of real estate, 421. 
(2.) In chattels personal in possession, 421. 
(3.) In choses in action, 421-422. 
(4.) In leaseholds, whether in possession or in reversion, 421-422. 
Common law duty of, to maintain wife, 422. 
A trustee for wife, in equity, 425-426. 
Rights of, to separate estate of wife undisposed of, 436-437. 


HUSBAND AND WIFE.—Scoe MarniEp WoMAN. 
IDIOTS.—See LUNATICS. 
IGNORANTIA LEGIS NEMINEM EXCUSAT.—Scee MIsTAKR. 


ILLEGALITY.—See PARTNERSHIP; SECRET TRUSTS; SreciFic PER- 
FORMANCE, 


ILLEGITIMATE CHILDREN.—See FRAUD ON MARITAL RIGHTs ; 
VOLUNTARY TRUSTS AND GIFTS. 


ILLUSORY APPrOINTMENTS.—See Powers. 
IMBECILES— 

Coutracta of, are void, 555, 557: 
IMPERFECT CONVEYANCE— 

Evidence of a contract, 66.—See VOLUNTARY TRUSTS. 


IMPERFECT GIFTS.—See Donatio Mortis Caus& ; - VOLUNTARY 
TRUSTS. 


IMPERFECT WILLS— 
Not supported as denationes mortis causd, 197-198. 


IMPLIED AND RESULTING TRUSTS— 
{z.) Purchase in the name of stranger results to the purchaser, 129. 
Applicable to realty as well as personalty, 129.| 
Parol evidence admissible to show actual purchaser, 130. 
But not so as to defeat policy of law, 130-131." 
Except as regards insurance on life of child, 131. 
| Resulting trust may be rebutted by evidence, 131. 
Advancement, presumption of, 131-133.—See ADVANCEMENT. 
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IMPLIED AND RESULTING 
(2.) Resulting trust of unexhausted residue, 135. 
Devisee charged distinguished from devisee on trust, 136. 
Who takes where settlor dies without representatives— 
(a.) As to realty (including copyholds), trustee or mortgagee 
used to take (i.c. keep), 137. 
Crown now takes, 137. 
(d.) As to personalty, crown takes as bona vacantia, 138. 
But executor or administrator may take (i.¢. keep), 138. 
Executors trustees (since 1830) of undisposed-of residuary 
personalty, 139. 
(3.) Resulting trusts under doctrine of conversion, 139.—See Cun- 
VERSION. 
(4.) Joint-tenancies, implied trusts arising out of, 139-141.—See 
JOINT-TENANCY. 
(5). Upon mortgage of wife’s estate, 394. 


IMPLIED CONTRACT, 683. 


IMPOUNDING BENEFICIAL INTEREST — 
Of trustee, for breach of trust, 189-190. 
Of cestui gue trust, in like case, 190. 


IMPRISONMENT. —See ARREST. 


IMPROV EMENTS— 
By life-tenant, when allowed as against the inheritance, 149. 
By vendor, lien for, 412-413. 
By purchaser, under contract, 641-642. 
By stranger, 683-684. 


IMPUTATION OF PAYMENTS.—See APPROPRIATION OF PAYMENTS. 


INADEQUACY— 
An element of fraud, but usually in combination{with other clements, 


549-559. 
IN QUALI JURE, MELIOR EST CONDITIO POSSIDENTIS. — 
See FRAUD IN EQUITY. 


IN CONSIMILI CASU, WRIT OF— 
New cases unprovided for by existing writs gave rise to, 8-9. 


INCOME.—See INVESTMENT. 
INCOME AND CAPITAL.—See CAPITAL AND INCOME. 


INCOME-BEARING FUNDS— 
Payment out of, 441. 


INCOME TAX, 291. 
INCOMPATIBILITY OF TEMPER.—See PARTNERSHIP. 


INCUMBRANCES— 
Vendor's duty to disclose, 547-548.—See FRAUD IN Equity. 


INDEMNITY— 
In case of lost bonds, bills, &c., 512-513.— See ACCIDENT. e 
In case of shares being trust-funds, 562.—See 


INDEMNITY OF TRUSTEES.— See Tus tees. 
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INDICTMENT— : 
For nuisance, 687. 


INFANTS— 
Suits by, must not be inequitable, 41. 
Misrepresentations by, binding on them, 646. 
May be trustees, 154. 
Interest, from what time payable on legacies to, 206. 
Concurrence by, in breaches of trust, 191-192, 
Reconversion by, 231. 
Election by, 255. 
On foreclosure by mortgagee, day to show cause, when and when not 
given to, 387. 
‘Guardians of, who may be, 488-489. 
1. Father, 488. 
2. Mother, 488. 
May have a co-guardian associated with her, 488. 
3. Testamentary guardian, 488, 
4. Guardian appointed by stranger standing zn loco parcntis, 489. 
5. Guardian appointed by court, 489-490. 
Jurisdiction from crown as parens patria, 489-450. 
Delegated to Chancery, 489. 
Becomes ward of court when action is commenced relative to his 
estate, 490. 
Or an order made without suit, 490. 
Infant must have property that court may exercise its jurisdiction, 
490. 
Jurisdiction over guardians, 493. 
When father loses his guardiauship, 491. 
Being divorced loses his guardianship, 491. 
Guardian selects mode and place of education of his ward, 492. 
Must educate ward in religion of father, 492. 
Unless father has otherwise indicated, 492. 
When guardian gives security, 492. 
Guardian must not change character of ward’s property, 492-493. 
Except where necessary for his benefit, 493. 
‘Representatives who would have taken before the change, still take 
after the conversion, if infant dies under age, 493. 
Secus, if he attain 21 and then die, 493-494. 
Usually raise necessary moneys by mortgage, not sale, of his estate, 
494. 
Marriage of a ward of court must be with consent of court, 494. 
Conniving at marriage of, without consent of court, a contempt, 494. 
Guardian must give recognisance that ward shall not marry without 
consent, 494. 
Improper marriage restrained by injunction, 495. 
Settlement must be approved by court, 495. 
Considerations on a settlement, 495. 
Settlement under Marriage Act, 4 Geo. IV. c. 76, 495. 
Binding settlements by infants, under 18 & 19 Vict. c. 43, 496. 
As if of full age, but not further, 496. 
Waiver by ward of her settlement, 496. 
Father bound to maintain his children, though there is a provision 
for maintenance, 496-497. 


Except when ‘he is prevented by poverty, 497. 
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Wife liable under 33 & 34 Vict. c. 93, 497. 
Under 45 & 46 Vict. c. 75, 497. 

When father is entitled to an allowance for past or for future main- 
tenance, 497. 

How allowance is regulated, 497-498. 

Past maintenance, charge on infant's estate for, 498. 

Maintenance, when decreed, where trust for accumulation of income, 
498-499. 

Contracts by, when valid, 557. 

Contracts by, when void, 557. 

Contracts by, when voidable, 557. 

Contracts by, under Infants’ Relief Act (1874), 557. 

Gifts by, to guardians, 564. 

Partition in cases uf, 707-708. 

See LUNATICS. 


INFORMATION, CIVIL, 688. . 
INFORMATION, CRIMINAL, 688. 


INHERITANCE, ESTATES OF— 
Wife has no equity to a settlement out of, 468. 
Distinguished from life-estates in realty, 469-470. 


INJUNCTION— 
Definition of, 667. 
Its object preventive rather than restorative, 667. 
Effect of, in an administration action, 293. 
Jurisdiction nrose from want of adequate remedy at law, 667-668. 
Absolute right to, in lieu of damages, 608. 
Two classes of injunctions prior to Judicature Acts, 668. 
Judicature Acts, changes effected by, 508-670, 
How far no change at all, 669. 
x. Orders {in lieu of injunctions) to stay proceedings or other 
remedial orders, 670. 
The injunction did not interfere with jurisdiction of common 
law courts, 670-671. 
Equity acted in personam on the conscience of the person 
enjoined, 671. 
Equity restrains proceedings in a foreign court, if parties 
within jurisdiction, 671. 
Relief where the remedy at law would be complete if proofs 
could be had, 671. 
Also in cases of purely equitable rights, 671. 
(a.) Equity would restrain proceedings on an instrument 
obtained by fraud or undue influence, 672. 
(5.) Where loss by executor or administrator of assets without 
his default, equity would restrain proceedings against 
him by the creditors, 672-673. 
{c.) Equitable title protected against a bare legal title, 


Husband a trustee for wife of separate property not vested 
in other trustees, 673. 4 
(d.) Injunction on creditor's bill for administration, 673-674. 
(e.) A party cannot bring several suits for one and the sume 
purpose, 674. 
Except in case of mortgages, 674. 
3 D . 
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(f.) Court protects officers who execute its own process, 674. 
Where equity would not stay proceedings at law, 674-676. 
(a.) In criminal matters, or matters not purely civil, 675. 
Unless the court had the parties before it, 675. 
(6.) Where ground of defence equally available at law, 675- 


(c.) Matters duly adjudicated upon by common law court 
could not be opened in equity, 676. 
Equitable defences allowed at common law, 676-677. 
But only where equity would grant an unconditional and per- 
petual injunction, 677. 
Defendant could not be compelled to plead an equitable de- 
fence at law before Judicature Acts, 677. 
Secus, now, 677. 
References, when and when not they exclude the jurisdiction, 
677-678. 
2. Injunctions against wrongful acts of a special nature, two 
classes of, — 
(A.) Injunctions in cases of contract, 679-684. 
Supplemental to the jurisdiction to compel specific 
performance, 679.- 
Restrictive covenants, effect of notice of, 680. 
Injunction a mode of specifically performing nega- 
tive agreements, 680-681, 
No injunction if contract illegal, 679. 
Equity will restrain the breach of one part of an 
agreement, though it cannot compel specific per- 
formance of another part, 681-682. 
None where court cannot secure performance by 
plaintiff, 682. 
Negative agreements not readily implied, 682-683. 
Injunction although contract is implied only, 688. 
Injunction in case of misrepresentations, 683-684. 
Injunction against breach of statutory contract, 684. 
(B.) Injunctions in special cases independent of contract, 
t.¢., against torts, 685. 
Wherever there is aright, there is a remedy for its 
breach, if the right be cognisable in a court of 
justice, 685. 
Equity will not interfere where legal remedy is com- 
plete, 685, 
1. In case of waste, — 
Jurisdiction arose from incompetency of common law, 685. 
Common law powers over waste, 685-686, 
In what cases equity interferes, 686. 
Waste, 685. 
Equitable waste, 686. 
Where a person was dispunishable at law, 686. 
Where tenant for life abused his legal right to commit 
waste, 686. 
Tenant in-tail after possibility of issue extinct, 686. 
Where aggrieved party had purely an equitable title, 687. 
Mortgagor and mortgagee, 687. - 
Permissive waste not remediable in equity, 687. 
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No injunction against ameliorative waste, 687. 
Waste under Judicature Acts, 687, 
2. Nuisances, 687. 

Public nuisance abated by indictment, but sometimes also by 
injunction or information, 688. 

Where it causes special damage, 688. 

Private nuisance, 688. 

Court will not interfere if it can be compensated by dam- 
ages, 688. 

Where injury irreparable, 688, 

Where claim of right, 689. 

Darkening ancient lights, 689. 

Right to lateral support of soil, 690. 
Of soil with buildings on it, 690. 

Against flooding a neighbour's land, 690. 


Pollution of streams, 690. 
Plaintiff would otherwise have to bring a series of actions, 


590. 
Further pollution of streams, 690-691. 
Injunction, when and when not, against Local Boards, 691. 
Libels, slanders, injurious trade-circulars, &c., 691-692. 
Especially trade-circulars, unless an action is commenced, 692. 
3. Copyrights, patents, and trade-marks, 692-701, 
Damages at law utterly inadequate, 692. 
Jurisdiction, when exercised, 693. 
Patents, &c., Act, 1883, 693. 
(A ) Cases of patents, 693-695. 
Injunction not issued as a matter of course, but dependent on 
circumstances, 693. 
As whether patent has been in existenco for a long time, or 
its validity been established at law, 693. 
Three courses open to the court on interlocutory application 
for injunction, 694. 
(a.) Injunction simpliciter, 694. 
(d.) Interim injunction, plaintiff undertaking as to dumagen, 


(c.) Motion ordered to stand over, defendant keeping mean- 


while an account, 694. 
Particulars of objections, 694. 
Particulars of breaches, 694. 
Prior publication, a good objection, 695. 
(B.) Cases of copyright, 695-698. 
Plaintiff must make out his title, 695. 
No copyright in irreligious, immoral, or libellous works, 695. 
What is an infringement of copyright, 695. 
Bond fide quotations, or abridgment, or use of common 
materials, not an infringement, 695-696, 
Secus, if mald fide, 696. 
Piracy of maps, calendars, tables, &c., 6,6. 
Copyright in lectures, 696-697. 4 
Copyright in title of book, &c., 697. 
Copyright in letters on literary subjects or private matters, 


697-698. : 
(x.) The writer may restrain their publication, 697. 
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INJ UNOTION—{continued). 
(2.) The party written to may also restrain their publication 
by a stranger, 697. 

(3.) Publication permitted on grounds of public policy, 697. 
Injunction against publication of an unpublished manuscript, 
Action for injunction, where piracy grows in successive edi- 

tions, 698. 
(C.) Cases of trade-marks, 698-701. 
Because equity will not permit fraud, 698-699. 
(x.) If trade-mark registered, then injunction dependent on 
property of plaintiff therein, 699. 
(2.) If trade-mark not registered, then injunction dependent 
not on property of plaintiff, but because of fraud of 
defendant, 698-699. 
A man cannot be restrained from using his own name as vendor 
of an article, if not guilty of fraud, 700. 
Use of word ‘‘ original’ a fraud on the public, 700-7or. 
In partnership matters, 596. 
(x.) Against omission of partner’s name, 596. 
(2.) Against carrying on another business, 596. 
(3.) Againat destroying partnership property, 596. 
(4.) Against exclusion of partner, 596. 
Lord Cairns’s.Act, 701-702. 
Equity may give damages where it has a jurisdiction to grant 
injunction or specific performance, 701. 
May assess damages with or without a jury, or direct an issue, 
7Ol. 
Construction and effect of the Act, 701-702. 
(t.) Jurisdiction not extended where there is a plain common law 
remedy, 701. 
(2.) No damages where the contract cannot be performed at ull, 7o1. 
(3.) No relief where damages only are asked for, 702. 
(4.) Damages may be awarded where a mandatory injunction is 
refused, 702, 
(5.) Where right to injunction, damages not given in substitution, 
702. 
(6.) Where court may compel specific performance of part of an 
ugreement, it may give damages for breach of another part, 
which it could not have enforced, 702. 
Act repealed, jurisdiction preserved, 703. 
Sir John Rolt’s Act, 703. 
Injunction at common law, 704. 
General effect of the Judicature Acts, 704. 


IN LOCO PARENTIS— ‘ 
What puts one in, 276-278.—See SATISFACTION. 
INNOCENT USER—. 


Of registered trade-mark, effect of, 699.—See INJUNCTION ; TRADE- 
MARKS. 


IN RARI DELICTO POTIOR EST CONDITIO POSSIDENTIS.—See 
Fravup In Equity. 
IN PERSONAM— 
Equity acts, 46-47. 
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INQUIRY FOR TITLE-DEEDS.—See Fraup; MOErTGaGE; NEGLI- 
GENCE ; NOTIOK. 


INQUISITION. —See LUNATICS. 
INSANIT Y.—See Lunatics ; PARTNERSHIP. 


INSOLVENT ESTATES— ! 
Administration of, in Chancery, 305-311. 
Administration of, in Bankruptcy, 311. 

Rights of secured creditors in cases of, 304-306. 


IN SPECIE.—See Spreciric PERFORMANCE. 
IN SPECIE, ENJOYMENT, 106. 


INSURANCE— 
Policies of life and marine, assignable, 94. —See RQuiTABLE AASIGN- 
MENTS. 
Forfeiture on breach of covenant to insure, relieved against, 419.— 
See FORFEITURE. 
Contract of, void, unless complete disclosure.—See FRAUD IN EQUITY ; 
SURETY. 


INTENTION— 
May be material fact, 544. 


INTEREST— 

What payable on breach of trust, 190-191. 

When payable on legacies, 205. 

When and how far allowed on debts in administration actions, when 
estate insolvent, 310. 

When allowed on costs in foreclosure actions, 356-357. 

What arrears recoverable on mortguges, 356-357, 387. 

What payable where six months’ notice not given, 358. 

What payable where murtgagee brings action himself, 358. 

When higher rate recoverable in mortgage, 365. 

Recoverable by distress if mortgage deed contain an attornment 
clause, 391. 

Is at 4 per cent. in case of equitable mortgage by deposit, 397. 

What payments of, keep alive mortgage debt, 360. 

Payable on purchase-money after possession taken by purchaser, 663. 


INTEREST REIPUBLIC, UT SIT FINIS LITIUM, 726.—See BILt 
OF PEACE. 


INTERPLEADER— 

Where two or more persons claim the same thing from a third 
person, 711. 

At common law used to be only in cases of joint-bailment, 711. 

Plaintiff must have no personal interest in the subject-matter, 
JIi-712. 

Except as to costs and charges, 712. 
Plaintiff must have been under no liability to either of the parties, 
12-713. 

Essential that the whole of the rights claimed by the defendants 
should be finally determined by the litigation, 713. 

Cases of, before Judicature Actes, 713.: 
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INTERPLEADER- 
Z.g., Where one title legal and the other equitable, or both equit- 
able, 713-714. 
Cases not usually for, 715-716. 
(1.) Agent against principal, 715. 
Except where principal has created a lien in favour of a third 
party, 715. 
(2.) Tenant against his landlord, and a stranger claiming by a para- 
mount title, 715. 
But tenant may bring bill of, in exceptional cases, 715-716. 
(3.) Sheriff seizing goods could not, 716. 
Unless there were conflicting equitable claims, 716. 
Under the Judicature Acts, 714, 716. 
Affidavit of no collusion, 716-717. 
Transfer into County Court, 717. 


INTER VIVOS.—See Girts INTER VIVOS. 


INTESTATES’ ESTATES ACT, 1884. 
Provisions of, enlarging escheat to Crown, 137-138. 


INVESTMENT— 
Discretion of trustees as to, 158, 160. 
Valuations for, by trustees, 158-159. 
Limit of value generally, 161. 
Under Trustee Act, 1888, 161, 
On authorised securities only, by trustees, 176. 
Range of investments authorised for trustees, prior to r2th August 
1889, 177. 
Since that date, 178. 
Of separate estate of married women, effect of,— 
(r.) In case of income, 428-429. 
(2.) In case of capital, 442-443. 


IRREPARABLE INJURY— 
A ground for an injunction, 699. 


JOINT CREDITORS.—See CREDITORS ; PARTNERSHIP. 
JOINT DEVISEES.—See Jornt-TENANOIES. 

JOINT MORTGAGEES.—See Jomnt-TENANCIES, 
JOINT PURCHASERS.—See Joint-TENANCIES, 


JOINTRESS— 
Right of, to redeem, 354. 


JOINT-TENANCIES— 
Equity does not favour, 42-43. 
None where purchase-money advanced in unequal! shares, 42-43, 140. 
None where mortgage-money advanced in equal or unequal shares, 
42-43, T4I. 
Although express joint account clause, 43. 
‘Equity discourages survivorship, and even law does so in commercial 
purchases, I41. 
Full survivorship where lands devised in joint-tenancy, 141. 
Unless such lands thrown into partnership assets, 141. 
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JOINT-TENANCIES — (continued). 
Lien for improvements on property held in, 412. 
For costs of renewing lease by joint-teuant, 413. 
No lien, but action, for purchase-money wholly paid by one, 413. 


JUDGMENT CREDITOR— 
Is not within 27 Eliz. c. 4, 82. 
Priority of, in administration of assets, 291. 
Difference according as judgment registered or not, 291. 
Difference according as judgment against deceased or against executor, 
291-292. 
Rights of, to redeem mortgage, 355. 
Tacking as regards, 374-375. 


JUDICATURE ACTS, INFLUENCE OF— 
General effects of fusion of law and equity, 10-11. 
As to assignment of choses in action, 100. 
As to time being no bar to breach of trust, 187-188. 
As to administration of assets, 303-304. * 
As to executor’s liability for accidental loss of assets, 297, 316, 3365, 

516-517. 

As to suretyship, 588-589. 
As to auxiliary jurisdiction generally, 10-11, 718-739. 


JUDICIAL DECLARATION.—See Surety. 
JUDICIAL SEPARATION.—See DivorcrE Act. 
JURE MARITI.—See HusBanv ;5 SEPARATE ESTATE. 


JURISDICTION IN EQUITY— 

Nature and character of, 1. 

Origin of, 5. 

Modern fusion of, with law, ro. 

Classification of, prior to and as affected by Supreme Court of Judi- 
cature Act, 11-13. 

Ia tn personam, 45-46. 

Not lost, but becomes concurrent, where law acquires jurisdio.ion, 
510-511. 

How affected, as regards injunctions, by the Jadicature Acta, 668-670. 


JURISDICTION IN LUNACY— 
Distinguished from jurisdiction in Chancery, 500-502.—See LUNATICS. | 


JUS ACCRESCENDI— 
Not applicable to mercantile transactions, 141. 


JUS DISPONENDI— 
Of wife, over her separate estate, 426-427. 
{1.} Over personal estate, 426. 
(2.) Over real estate, 427. 
Life estate, 427. 
Fee-simple estate, 427. 
Of wife, when the separate estate is restrained from anticipdtion, 


439-440. 
JUST OR CONVENIENT, 669. 
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LACHES— 
A bar in equity, 20-21.—See AOQUIESCENCE. 
In case of reversioners,—See STALE DEMANDS, 
In actions for specific performance, 656-657.—See Spreciric PER- 
FORMANCE. 


LAND.—See ASSETS ; CONVERSION. 


LAND CERTIFICATE— 
Deposit of, by way of mortgage, 398. 


LANDLORD AND TENANT— 
Limited relief in equity between, formerly, 420-421. 
Enlarged relief between, under Conveyancing Act (1881), 421. 
Interpleader as between, 715. 


LAND OR MONEY.—See Conversion ; PARTNERSHIP ; RE-CONVER- 
BION. 


LAND TRANSFER ACT (1875)— 
« Provisions of, regarding legal estate, 186-187, 380. 


LAPSED DEVISE.—See Assets ;s MARSHALLING OF ASSETS. 
LAPSE OF TIME.—See LimM1TaTIONsS, STATUTE OF; LACHES. 
LATERAL SUPPORT, 690.—See Torts. 


LAW AND EQUITY— 
Severance of, 5, 10. 
Fusion of, 10, 11, 27-28, ef passim. 
Inter-action of, 18-19. 
Distinction between, as regards the limitation of actions, 20-21. 
Other distinctions between, 588-589. 


LAW AND FACT— 
Mistakes of, distinguished, 523, 528.—See MISTAKE. 


LAW, EQUITY FOLLOWS ANALOGY OF.—See Equiry Fo.uLows 
Law. 


LAW PREVAILS WHERE EQUITIES EQUAL— 
Tilustration of the maxim, 22-23, 30-31. 
Application when defendant is purchaser for value without notice, 
23. 
(1.) Where plaintiff has equitable estate only, and defendant has 
legal and equitable estate both, 23-25. 
(2.) Where plaintiff has legal estate and defendant equitable 
¢ estate,— 
(a.) In now obsolete auxiliary jurisdiction, 26-28. 
(6.) In originally concurrent jurisdiction, 28. 
(3-) Where plaintiff has equitable estate and defendant has equit- 
able estate, 29. 
(4.) Where plaintiff has an equity only, and defendant the actual 
estate, 30. 
See also LEGAL ESTATE; PURCHASER; PRIORITY. 


LEASEHOLDS— 
Not within Statute of Uses, 53. 
Within Statute of Frauds, 54. 
Duty to convert, when, 180-181. 
Duty to convert, when excluded, 181.— See TeunrEne: 
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LEASEHOLDS—(continued). 
Within Locke King’s Amending Acts, 321. 
Of wife, husband's rights in, 421-422. 
Of wife, equity to settlement out of, 463-464. 


LEASES— 
Rights of mortgagor to make, 362-363. 
Rights of mortgagee to make, 370. 
Mortgagee cannot take from mortgagor, 370. 
Renewal of, 148, 370. 


LEASES, RENEWAL of.—See CONSTRUCTIVE TRUSTS; LIEN; MorT- 
GAGE, 


LECTURES, COPYRIGHT IN, 696-697. 


LEG ACIES— 
To charities.—See CHARITIES, 
In lieu of dower, 205. 
Suits for, only in equity, unless executors nssent, 202. 
Equity jurisdiction, when exclusive, 202-203. 
Equity jurisdiction, when concurrent, 203. 
Jurisdiction of equity not affected by Court of Probate Act (1857), 
nor (practically) by Judicature Acts, 202. 
Division of, — 
(x.) General, 203. 
(2.) Specific, 203. 
(3.) Demonstrative, 203-204. 
Distinctions between, 204-205. 
Priority of certain kinds of, 204-205. 
Construction of, 205-206. 
(1.) Where charged on land, 205. 
(2.) Where not so charged, 205. 
Interest upon, from what date computed, in general, 205. 
Arrears of, when and whut recoverable, 206, 
Differences between, and donationes mortis causd, 201. 
Accretious to, when they go with the legacy, and when not, 206-207. 
And when as capital or us income, 207-208. 
Conditions of forfeiture annexed to, effect of, 243-244. 
See also SATISFACTION ; PERFORMANCE; MISTAKE. 


LEGACY IMPORTS BOUNTY, 268-269. 
LEGAL ASSETS.—See ASSETS. 


LEGAL ESTATE— 
What constitutes best right to call for, 25, 377. 
Preference given to, 23-25, 373-378. 
When no preference given to, 186-187, 380. 
Whether got in at time of purchase (or mortgage) or afterwards, 
24-25, 377- 
Equity founds on, 17-18, 153-154. 
Lapse of, effect of, 155. 
See MonrtcaGcEe; Norick; TACKING. 


LEGAL MORTGAGE— 
When takes priority over prior equitable mortgage, 381. ; 
When postponed to subsequent equitable mortgage, 381. 
When not so postponed, 381. 

. See Monteack; MorTcack, EQuiTaBLe. 


* 
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LENGTH OF TIME— 
Effect of, on re-conversion, 233. 
Effect of, on election, 257. 


LESS— 
Modes of, 271.—See SATISFACTION. 


LESSEES— 
Are purchasers within the statute 27 Eliz. c. 4, 82. 


LETTERS, COPYRIGHT IN, 697-698. 
LIABILITY OF PURCHASER.—See PurcHASE-MONEY.! 
LIABILITY OF TRUSTEES.—See DILIGENCE; NEGLIGENCE; TRUSTEES. 


LIBEL— 
Restrained by injunction, 691-692. 


LIEN— 
Varieties of, 408. 
* Foundation of equitable jurisdiction regarding, 408, 

Vendor's, for unpaid purchase-money, 142-144. 
Waiver of, 143. 
Lien not lost by taking a collateral security per se, 143. 
Against whom lien may or may not be enforced, 144-145. 
Vendor may lose his, by negligence, 145-146. 
Provisions of the Conveyancing Act, 1881, regarding, 146. 
Provisions of the Yorkshire Registries Aot, 1884, reganding, 

147. 

Vendee’s, for prematurely paid purchase-money, 146. 

Trustee has, for expeuses of renewing lease, 150-151. 
Realisation of, 151. 

Life-tenant has, for what improvements, 149-150. 

Person paying premiums on policy has, in what cases, 151-152. 

Covenant to purchase does not create, on land purchased, 262-263. 

Within Locke King's Amending Acta, 322. 

Particular, distinguished from general, 409. 

On lands, distinguished from lien on goods, 409. 

On papers, distinguished from lien on funds, 409-410. 

Solicitor -has, on deeds and papers of his client, 409-410. 
And on fund realised in a suit, 410-411, 

Solicitor, although discharged, has lien, 410. 
Subject to new solicitor's lien, 410, 

Town-agent may have, 412. 

On deeds or on fund, as against third parties, is commensurate with 
client's right at time of deposit, 411-412. 

Used to prevent set-off against sum due from client, 411. 

: Secus, now, 411-412. : 

Banker’s lien, 412. 

Quasi liens, sci. charges in the nature of trusts, 412. 

Vendor's, for money advanced for improvements, 412. 

In case of breach of trust, on other funds subject to the trust, 189- 
190, 412, 

Nong where two purchase and one pays the purchase-money, 413. 

Joint-tenant’s, for costs of renewing lease, 413. 

Joint-tenant's, for costs of re-decorating, 413. 

Liability for, under Locke King’s Acta, 322. 
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LIFE.—See TENANT FOR LIFE. 


LIFE-INTERESTS— 
In personal property, distinguished from absolute interests, 464-467. 


LIMITATION OF ESTATES— 
In equity, if trust executed, 19-20, 58. 
In equity, if trust executory, 19-20, 58-60. 


LIMITATION, STATUTES OF— 
In what sense equity bound by, 20-21. 
Charities barred by, like individuals, 125. 
Time runs in favour of constructive trustees, 166. 
As between trustees and cestui que trust, 187-188. 
In general, no bar, 16s. 
Under Trustee Act, 1888, 188. 
Creditors having a charge only, barred in twenty (now twelve) years, 


297. 

When right itself, or only remedy, is barred, 298. 
Protection of executor under, 334. 

Rights of mortgage in possession under, 359-360. 
When agent may plead, 166, 

Time for bringing foreclosure action, 386. 


LIQUIDATED DAMAGES.—See PENAL Sum. 
LIS PENDENS.—See EQUITABLE ASSIGNMENT; ASHETS. 


LOCAL BOARDS— 
Injunction against, when and when not, 691. 


LOCAL RATES.—See Rates. 


LOCKE KING'S ACT— 
Exoneration of personal estate from mortgaged debts, 319. 
Did not extend to mortgages on leaseholds, 321. 
Amending Act (1877) extends to leaseholds, 321. 
Vendor's lien is within, 322. 
General construetion of Act, 323-324. 
See ASSETS ; EXONERATION ; PRHIMAKY LIABILITY. 


LORD OF MANOR— 
Not entitled formerly to escheat of copyhold where trustee, 137. 
Sembie, entitled now, 137. 
Entitled to redeem a mortgage, 354-355- 


LORD CHANCELLOR— 
Jurisdiction of, in Chancery, 9, 10. 
Jurisdiction of, in Lunacy, 500-503. 


LORD CRANWORTH'S ACT— 
Trustee's receipt for any trust moneys a good discharge, 113, 114. 
Range of investments under, 177. 
Repeal of, 177. 
LORD ST. LEONARDS’ ACT— 
Purchaser's exoneration from liability under, 113. 
Power to sell or mortgage implied by charge of debts, 115. 
Range of investments under, 177. e 


LORDS JUSTICES— 
Jurisdiction of, in Lunacy, 502-503. 
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LOSS OF SECURITIES.—See SuREty. 

LOST BONDS.—See ACCIDENT. 

LOST NOTES.—See AccIDENT. 

LUNACY REGULATION ACTS, 502, 504-505. 


LUNATICS (SO FOUND)— 

Reconversion by, 231. 

Election by, when so found and when not so found, 256. 

Unsoundness of mind is no ground of jurisdiction in equity, 500. 

Jurisdiction was in Exchequer on inquisition, 500-sor. 

Exchequer jurisdiction in Lunacy transferred to Lord Chancellor, 
501-502. 

Lords Justices acquired and now exercise jurisdiction, 502. 

Regulation Acts regarding, 502. 

‘What proceedings would be a contempt in Lunacy, 503. 

Equity exercises jurisdiction notwithstanding the lunacy, 504. 

Subject to the sanction of the court in Lunacy, when there has been 
an inquisition, 504-505. 

Allowance for maintenance of lunatic, 505 ; and see ADDENDA. 

Conversion of lunatic’s estate, 506. 
His interest alone considered, 506. 
His representatives have no equities between themselves, 506. 
But the order of the court usually saves their interests, 506. 

*Contracts of, are void, 557. 

Partition in cases of, 707-708. 

See INFANTS. 


LUNATICS (NOT SO FOUND)— 
Jurisdiction of the court over, 506. 
As regards guardians, 507. 
As regards maintenance, 507. 
As regards payment of his debts, 507; and see ADDENDA. 


MAINTENANCE.—See CHAMPERTY ; INFANTS; LUNATICS. 


MAINTENANCE OF INFANTS— 
Father liable for, of his children, 496-497. 
And mother liable for, under Married Women’s Property Acts, 497. 
When father entitled to an nllowanuce for, past and future, 497. 
How allowance regulated, 497-498. 
Charge for, when it may be created, 498. 
When directed, notwithstanding trust fur accumulation, 498-499. 
See INFANTS. : 


MAINTENANCE OF LUNATICS.—See Lunarics. 


MAINTENANCE OF WIFE. —See DESERTION ; EquiITry To a S&ETTLE- 
MENT; HUSBAND; MARRIED WOMAN. 
MALINS’ ACT— 
Provisions of, regarding married woman's alienation, 473-474. 


MANDATE— 
Dist? guished from an equitable assignment, 95-96., 


MANUSCRIPT— 
Publication of, injunction against, 697-698. 
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MAPS, COPYRIGHT IN, 6096. 


MARITAL RIGHT.—See FrRAuD ON MakITAL RIGHT; MARRIED 
WOMAN. 


MARITI, JURE.—See HusBaNnD; SEPARATE ESTATE. 
MARKETABLE TITLE, 660. 


MARRIAGE— 
Of wards of court.—See INFANTS. 
Gifts or legacies on condition of, with consent of parents or guar- 
dians, 560. 
Marriage brukage contracts void, 560. 
Contracts in general restraint of, 56r. 
By itself is not a part-performance, 643-644. 
See FRAUD IN EQUITY; SPEOIFIO PERFORMANCE, 


MARRIAGE ACT— 
Settlements under, 495-496.. 


MARRIAGE ARTICLES— 
Executory trusts in, 59. 
Construed so as to make strict settlement, 60-61. 
How far and when they control the settlement, 533-534. 
May be put in writing subsequently to the marriage, 84. 


MARBIAGE CONSIDERATION— ‘ 
Under 27 Eliz. c. 4, 80-83. 
Post-nuptial settlements in pursuance of ante-nuptial parol agree- 
ment, quare, valid or not, 83-84. 
Who within scope of, 88-89. 
Case of widow re-marrying, 88-89. 
Case of widower re-marrying, 89. 


MARRIAGE SETTLEMENTS. —See SETTLEMENTS; INFANTS. 


MARRIED WOMAN— 

Presumption of advancement in favour of, 132.—See ADVANCEMENT. 

Acquiescence in breach of trust by, 191-192.—See BreEacH oF Trust. 

Reconversion by, 231. 

Husband not put to election under invalid will of, 246. 

Election by, formerly and now, 254-255. 

Mortgage by husband of her estate of inheritance, 394. 

Rights of, at common law, 421-422. 

Her husband entitled in consideration of maintaining her, 422. 

Interference of equity in creating separate estate.—Seo SEPARATE 
ESTATE. 

Interference of equity in decreeing wife an equity to a settlement.— 
See Equity TO A SETTLEMENT. 

Position of, when engaged in trade, formerly and now, 436, 451. 

Cannot be committed for debt, 436. 

Her power to contract generally, 435-436, 450-451. 

Not a suitable trustee, 154. 

See also FrauD ON Marita, RiGuTs; PARAPHERNALIA; PIN- 
MonsrY; SEPARATE EstTaTe; SURVIVORSHIP, WIFE'S RigHT OF, 


MARRIED WOMEN’S PROPERTY ACTS (1870, 1874)— 
Applicable to women married after 9th August 1870, and before 1st 
January 1883, 445. 
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MARRIED WOMEN’S PROPERTY ACTS (1870, 1874)—(continued). 
Wages and earnings, 446. 
Personal estate ab intestato, 446. 
Personal estate not exceeding £200 under will or deed, 446. 
Real estate descending, 446. 
Questions between husband and wife, 446-447. 
Wife's right of action against third parties, 447. 
Wife's liability for ante-nuptial debts, 447. 
Husband’s liability for same, when and to what extent, 447-448. 
Wife’s liability to support pauper husband and children, 448. 


MARRIED WOMEN’S PROPERTY ACTS (1882, 1884}— 
Not applicable out of the jurisdiction, 448. ~ 
Separate property, items of, under, 448-449. 
(r.) In case of women married on or after 1st January 1883, 449. 
(2.) In case of Women married before rst January 1883, 449. 
Stocks, shares, &c., when to be, and when not to be, separate pro- 
perty, 449-450. 
Separate property under, held without any trustee, 450. 
Woman having separate property under, and trading, may be made 
bankrupt, 451. 
Not compellable, in such case, to exercise general power, 45. 
Woman having separate property under, may contract like a man, 


Even with her own husband, 450. 
The liability being proprietary, not personal, 450. 
May sue like a man, 451. 
Muy be sued like a man, 451. 
May make will, 450. 
In absence of specific incapacity, 451. 
Loana by, to husband, in case of his bankruptcy, 451-452. 
Loans to husbanid’s firm, 453. 
Securities taken from husband, 453. 
Liable for ante-nuptial debts, 452-453. 
Liable for debts during marriage, 450. 
The liability includes future accruing property, 45r. 
Liability of, for breach of trust or devastavit, 452. 
Liability of, in case of pauper husband, 454. 
Separate property under, includes appointment property, 45r. 
Remedies of wife (civil and criminal) under, 453. 
Remedies of wife summary against husband, 454. 
Wife's exeoutor or executrix, position of, 454-455. 
‘Wife’s policies of assurance effected under, 455. 
Trusts of policy moneys, 455. 
Provisions of settlements not affected by, 455-456. 
The restraint on anticipation not affected by, 456. 
Settlements by married women of separate estate under, how they 
may be invalidated, 456. 
Rights of husband, how far affected or unaffected by, 456. 
General effeot of the legislation, 456. 
See SEPARATE EstTaTE ; HUSBAND. 3 
. 
MARSHALLING OF ASSETS— 
Where assets partly legal and partly equitable, 335. 
Principle of, explained, 335. 
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MARSHALLING OF ASSETS—(continued). 
I. As between creditors, simple contract creditors permitted to stand 
in the place of specialty creditors, as against realty, 336. 
Also in case of mortgagee or unpaid vendor, who exhausts the 
personalty, 336-337. 
Realty now assets for payment of all debts, 3 & 4 Will. IV. c. 104, 
337- 
Priority of creditors inter se abolished in 1870, 337. 
Priority of creditors where estate insolvent, 337. 
None except between creditors of same person, 337. 
II. As between beneficiaries entitled, principle of, how derived from 
order of liability of divers properties, 339-340. 
General principle, applications of, 340-342. 
Widow's paraphernalia, preferred to a general legacy, and all 
volunteers, 340. 
Right of heir to marshal as to descended land, 341. 
Devisee of lands charged with dobts, 341. 
Position of residuary devisee, 341. 
Pecuniary legatees, in favour of, 341-342. 
Specific legatees and devisees contribute rateably inter se, 342. 
If specific devisee or legatee take subject to a burden, he cannot 
compel the others of the same class to contribute, 342-343. 
Between legatees, where certain legnucies are charged on real estate, 
and the others are not so charged, 343. 
What amounts to an implied charge of legacies on real estate, 344. 
Where legacy charged on real estate fails, it is not transmissible, ns 
being not so charged, 345. 
None in favour of charities, 345. 
Unless by express or implied direction in will, 346. 
Or unless charities enabled to take realty by devise, 346. 
See ASSETS, ADMINISTRATION OF; EXONERATION, &c. 


MARSHALLING OF SECURITIES— 
General rules regarding, 338. 
As against sureties, 338, 593. 


MATERIALITY— 
Of fact, in cases of mistake, 528.—See MISTAKE. 
Of fact, in cases of fraud, 543.—See FRAUD IN EQUITY. 
Of infringements of copyright, 696.—See CoPyRIGHT. 


MATRIMONIAL CAUSES ACT— 
Separate estate under, 445. 


MAXIMS OF EQUITY— 
Equity will not suffer a wrong without a remedy, 16. 
Equity follows the law, 17-21. 
Where equities are equal, the first in time shall prevail, 21-22. 
Where there is equal equity, the law must prevail, 22-31. 
He who seeks equity must do equity, 40-41. 
He who comes into equity must come with clean hands, 41. 
Delay defeats equities, 41-42. 
Equality is equity, 42-43. 
Equity looks to the intent rather than the form, 43-44. e 
Ex uity looks on that as done which ought to have been done, 44-45. 
Equity imputes an intention to fulfil obligations, 45. 
Equity acts in personam, 45-47. 
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MESNE MORTGAGE. —See MortGaGE ; TAKING. 


MINES— 
In case of mortgages, 371. 


MISDESCRIPTION— 
In case of legatees, 535-536. 
In case of contracts for the sale of land, 653-656. 
See SPECIFIC PERFORMANCE. 


MISLEADING CONDITIONS, 647. 
MISLEADING TRADE-MARKS.—See TRapE-MARKS. 


MISREPRESENTATION— 
Of act and of intention, distinguished, 18, 19, 544. 
When a ground of defence to specific performance, 647. 
By agent, is that of principal, 647. 
See Fraud IN Equity; SPECIFIC PERFORMANCE. 
MISTAKE— 
(a.) Being mistake of law, — 
Iynorantia legis neminem excusat, 523. 
An agreement under a mistake of law binding, 523-524. 
Unleas it be an error of construction, 524. 
Or unless in the case of money paid to an officer of the court, 
524. 
Apparent exceptions where there are circumstancesof fraud, 524-526. 
Where a party acts under ignorance of a plain and well-known 
principle of law, it creates a presumption of fraud or mala 
jides, 525. 
Surprise combined with a mistake of law remedied, 525. 
Where mistake arises on a doubtful point of law, a compromise will 
be upheld, 526. 
Family compromises upheld on this ground, 526, 
If there be no suppressio veri or suggestio falsi, but a full 
disclosure, 526-527. 
There must be a full and fair communication of all the 
material circumstances, and honest intention alone will 
not suffice, 527. 
No relief where position of parties has been altered, 527. 
Unless there has been gross imposition, 527. 
Equity will not aid against a bond fide purchaser for value without 
notice, 527-528, 
(b.) Being mistake of fact,— 
Mistake of fact, as a general rule, relieved against in equity, 538. 
1. Fact must be material, 528. 
Relief given, whether inistake is unilateral or mutual, 528. 
2. Must be such as party could not get knowledge of by diligent 
inquiry, 529. 
3. Party having knowledge must have been under an obligation to 
discover the fact, 529. 
4. Where means of information are equally open to both, no relief 
if no confidence reposed, 529-530. 
Grounds generally for equitable relief, 530. 
Oral evidence admissible in case of accident, mistake, or fraud, 530- 


Mistake, not of law, in a written document, may be proved by 
extrinsic evidence, and the instrument rectified, 531. 
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MISTAKE—(continued). 
May be implied from nature of the case, 53r. 
A partnership debt, though joint at law, may be treated in equity as 
joint and several, 531-532. 
When obligation exists by virtue of covenant alone, it must be 
measured by the covenant, 532. 
Diversity of relief, according as the mistake is mutual or is unilateral, 
532-533. 
Rectification of mistakes in marriage settlements, 533-534. 
1. Where both articles and settlement before marriage, 533. 
. 2, Where pre-nuptial settlement purports to be in pursuance of 
articles, 533. 
3. Extrinsic evidence admissible to show that pre-nuptial settle- 
ment was made iu pursuance of articles, 533. 
4. Settlement after marriage, 57}. 
But the true contract will nut be varied, 534. 
Mistake in marriage contracts must be of both parties, 534-535. 
Where instrument delivered up or cancelled under a mistake, 535. 
Defective execution of powers, 535. 
Mistakes in wills, 535-537. 
Mere misdescription of legatee will not defeat legacy, 536. 
Legacy obtained by false personation, secus, 536. 
Revocation of legacy on a mistake of facts, 536-537. 
Party claiming relicf must have superior equity, 537-538. 
No relief between volunteers, 538. 
- Or where defect is declared fatal by statute, 538. 
How far a defence to action for specific performance, 647-648, 
See ACCIDENT; EXTRINSIC EVIDENCE, 


MIXED FUND— 
Of land and money. —See CONVERSION. 
Of legal and equitable assets, how dealt with, in an administration 
action, 290. 


MODUS ET CONVENTIO VINCUNT LEGEM, 350-351.—Sce Morr- 
GAGE. 


MONEY OR LAND.—Sce CONVERSION; RE-CONVERSION, 


MORTGAGE— 
Instead of sale, by executors, 133. 
Form of, when given by eaecutorsa, 133. 
Under Lecke King’s Act.—Soce EXONERATION ; Locke KING’s AcT. 
Liability of executors to pay, 325. 
Refunding of personal assets, to pay, 325-3295. 
Title to surplus moneys on sale by mortgagee, 312, 389-390. 
Primary fund for payment of, under Locke King’s Act, 319. 
Definition of, 347. 
What properties are mortgageable, 347-348. 
What properties are not mortgaze.ble, 347. 
Or only within limits and under restrictions, 347. , 

Ecclesiastical benefices, 347. 

Pew rents, 347. 

Half-pay, 347-348. 

Undertaking of company, 348. 

Calls on shares, 348. 

Property of Turnpike Trusts, 348-349. 
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MORTGAGE — (continued). 
At common law, an estate upon condition, 349. 
Forfeiture at law on condition broken, 349. 
Interference of equity, 350. 
Equity operated on the conscience of the mortgagee, 350. 
Held a mere pledge, with right to redeem, notwithstanding 
forfeiture at law, 350. 
Debtor cunnot at time of loan preclude himself from his right 
to redeem, 350-351. 
Right of pre-emption may be given to mortgagee, 351. 


Conveyance, with option to repurchase, 351-352. : 
Circumstances distinguishing a, from a sale with right of purchase, 
352 


Effects of this distinction, — 


(x.) In oa sale with right of repurchase, time is strictly to be 
observed, 352. 
(2.) In a sale with right of repurchase, if purchaser die 
seised, money gues to real representative, 352. 
Forma of mortgage now in disuse, — 
1. Vivum vadium, lender to pay himself from rents and profits, 353. 
2. Mortuum vadium, creditor took rents and profits without 
account, 353. 
3. Welsh mortgage, mortgagor may redeem at any time, 353. 
Naturé of equity of redemption, in modern mortgage, 354. 
An estate in land, over which mortgagor has full power, sub- 
ject to encumbrance, 354. 
Devolution of equity of redemption same as of the land, 354. 
Who may redeem, 354-355. 
Successive redemptiuns, order of, and general principle regarding, 
355-356. 
Usually only one time now given for redemption, 356. 
When the old rule is still followed, 356. 
Arrears of interest recoverable on redemption, 356-357. 
Compelling transfer instead of redemption, 357. 
Time to redeem, 358. 
Statutes of Limitation, effect of, under old and under present law, 
358-359. 
Time for redemption not now extended for disabilities, 359. 
Time for remedy on bond or covenant, 360. 
The equity of the mortgagor after forfeiture recognised by 15 & 16 
Vict. c. 76, 361. 
Same equity further recognised by Judicature Acts (1873-75), 361. 
Mortgagor in possession not accountable for rents and profits, 361. 
Mortgagor in possession rostrained from waste if security be insuffi- 
cient, 361-362. 
Mortgagor tenant at will to mortgagee, 362. 
Unless holding by re-demise, 362. % 
Mortgagor could not make leases binding on mortgagee, 362. 
Mortgagor can do so now, 362-363. 
Mortgagee entitled to take possession, 363. 
May take possession of part, 365. 
But may recognise tenant of murtgagor, 363. 
Mortgagee may have receiver, 363-364. 
Rents payable to receiver, 363-364. 
Weat India estates, 364. 
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MORTGAGE—(continued). 
Stipulation for higher rate of interest, if in arrear, will be relieved 
against as a penalty, 364-365. 
Fines in Building Society mortgages recoverable in full, 36s. 
Premium fur loan treated as part of principal, 365. 4 
Mortgagee must keep estate in necessary repair with surplus rents, 
365. 
Mortgagee not bound to speculate, 368. 
Mortgagee may have inquiry whether outlay beneficial, 368. ” ' 
Mortgagee in possession must account, 366. 
Even although he has assigned the mortgage, 366. 
Unless the assignment was with the consent of the mortgagor, 
366. 
Or unless it was by direction of the court, 366, 
What is, and what is not, a taking of possession by the 
mortgagee, 366. 
How far and when accountable for back-rents, 366-367. 
Mortgagee in possession accountable only for what he his, or 
but for wilful default might have, received, 367-3 8. 
Not accountable for colluteral advantages, 368. 
Annual rests against, when and when not directed, 368-360. 
Mortgagee until payment could not be compelled to produce his 
title-deeds, 369. 
His liability for loss of title-deeds, 369. 
Must retain all his securities, to hand over on redemption, 


Can be compelled now, 369. 
Cannot take a valid lease from mortgagor, 370. 
Could not in equity make a binding lease, 370. 
Can do s0 now, 370. 
Renewing lease, holds subject to mortgagor’s equity, 371. 
Of advowson, presents the mortgngor’s nominee to vacancy, 


Could not fell timber unless security insufficient, 371. 
Can do so now, 371. 
Cannot commit waste, 371-372. 
The doctrine of tacking,— 
Its principle, 372-373. 
Its origin, 372. 
Its rules, 373-380.—See TAcKING. 
Where legal estate is outstanding, mortgages rauk in order of time, 
377- 
Unless one have better right to call for legal estate, 377. 
In Building Society mortgages, tacking when and when not allowed, 
377-378. 
Tacking as againat sureties, 378-379. 
None if surety is also a co-mortgagor, 379. 
None as regards lands in Yorkshire, 380. 
Priority may be lost by fraud, 381. 
Priority may be host by negligence, 381. 
But not by mere carelessness, 321-382. 
Consolidation of mortgages, 383-386. © 
Distinguished from tacking, 383. 
Distinguished from one mortgage of distinct properties, 385. 
Necessary limit to, 384. 
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MORTGAGE—(continued). 


Abolition of, 384. 
Even as regards costs, 385. 
Special remedies of mortgagee, 386-391. 
(1.) Foreclosure, 386-389. 
Nature of action, 386. 
What may be added to principal money, 386-387. . 
Only lies on default, 386. 
May be in Bankruptcy or in Chancery Division, 387. 
Time for bringing, 387. 
Interest recoverable in, 387. 
Infants’ day to show cause, 387. 
Judgment in action may combine personal judgment for debt, 
388-389. 
Recovery of possession on foreclosure, 386, 397. 
(z.) Sale by court in foreclosure action, 389. 
Power of sale in mortgage deed, 389. 
Effect of not giving notice before exercising power, where 
notice required, 390. 
Such notice in general required, if mortgage between client 
and solicitor, 390. 
Power of sale under Conveyancing Act (1881), 390. 
Compensation on compulsory purchase, 391. 
(3.) Remedy by distress under attornment clause, 391. 
Mortgagee may pursue all his remedies concurrently, 391-392. 
If mortgagee foreclose first, and then sue on the covenant, he opens 
the foreclosure, and mortgayor may redeem, 392. ° 
So also if he receive any rents, subsequently to foreclosure nist, and 
before the day for redemption, 393. 
Foreclosure decree, even when absolute, may be opened, 392. 
Mortgagec will be restrained from suing on covenant or bond if he 
have not the estate in his power, 393. 
Mortgage followed by sale, and second mortgage by the purchaser, 
continuing liability of original mortgagor, and his indemnity, 393. 
The equity of redemption follows the limitations of the original 
estate, 393-394. 
By husband of his wife’s eatate, 394. 
The equity of redemption results to the wife, 394. 
Unloss different intention manifested, 394. 
Re-conveyance should pursue the proviso for redemption, 397. 
By husband of husband’s own estate, 394. 
Inquiry as to, in case of partition, 710. 
See MORTGAGE, EQUITABLE; MORTGAGES OF PERSONALTY ! PLEDGE; 
TACKING ; CONSOLIDATION ; FRAUDULENT GIFTS. 


MORTGAGEES— 


Are purchasers within the statute 27 Eliz. c. 4, 82. 
Used to become entitled to equity of redemption on death of mort- 
gagor intestate and without heirs, 136-137. 
Secus now, 137. 
Heir of, used to be trustee for personal representative, 152-153. 
And is still so as to copyholds, 153. 
Executor or administrator of, now takes the mortgazed lands, 152. 
Rights of, not affected by general charge of debts, 301-302. 
Rights of, not affected by Locke King’s Acts, 319. 


Marshalling as against, and in ‘cases of, 338, 587. 

Right of, to take and effect of taking possessiou, 365-366, 396-397. 
Back-rents, accountability for, 366-367. 

See Morraacor ; MORTGAGE. 


MORTGAGE, EQUITABLE— 

Of realty by deposit of title-deeds, 395.” 

Statute of Frauds requires contracts concerning lands to be in 
writing, 395. 

Deposit of title-deeds, being an agreement crecute?d, not within the- 
statute, 395. 

Origin of the doctrine, 395-3y6. 

Remedies upon, either foreclosure or sale, 396. 

Whether a written memorandum or not, 396. 

Recovery of possession on foreclosure, 397. 

When deposit of title-deeds covers further advances with interest, 
397- 

Deposit for the purpose of preparing a legal mortgage, 397. 

Parol agreement to deposit deeds for money advanced, 398. 

All title-deeds need not be deposited, 398. 

Deposit of land-certificate, 398. 

Equitable mortgagee parting with title-deeds to mortgagor, 398-399. 

His priority to a subsequent legal mortgagee, with notice, 399. 

Legal mortgagee postponed to equitable mortgagee, if former guilty 
of fraud or gross negligence, 399. 

But not if he have made bond side inquiry after the deeds, 399. 

Gross and wilful negligence tantamount to fraud, 399. 

Absence of inquiry after deeds presumptive evidence of fraud. 7499. 


MORTGAGES OF PERSONALTY— 
Differences between, and pledges, — 
(a.) In their own nature, 400. 
(2.) As to remedies, 400-4or. 
Differences between, and mortgages of realty,— 
(a.): As to remedies, 401-402. 
(o.) As to tacking, 402. 
(c.) As to mortgagee’s application of surplus, 403. 
See BILLs OF SALE; PLEDGE. 


MORTGAGOR— 
Right of, to sue for rent even at law, 16, 361.” 
Heir or next of kin of, which entitled to surplus sale proceeds, 212. 
Not accountable for rents and profits, 361. 
Restrained from waste, if security insufficient, 31-362. 
Eviction of, by mortgagee, 362, 396. 
Leases by, how far valid formerly and now, 362. 
Receiver of mortgagee is agent of mortgagor, 353. 
Effect of his redemption action not being prosecuted, 387. P 


WMORTUUM VADIUM.—See MORTGAGE, 
MOTHER.—See GuaRDIAN; INFANTS. ! ® 


MOTIVE— 
Of legacy, effect of, in questions of satisfaction, 
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MUTUAL ACCOUNTS, 612. ° 
MUTUAL CREDIT, 617. 
MUTUAL DEBTS.—See S&T-OFF. 
MUTUALITY OF REMEDY, 633. 


NATURAL EQUITY— 
Cannot always be enforced in courts, 1, 2, 16, 17. 


NATURAL JUSTICE.—See Narurab, Equity. 


NE EXEAT REGNO— 

Writ of, to prevent a person leaving the realm, 737. 

Granted i in private cases with caution, 737. 

Only in cases of equitable debts, as a general rule, 737. 

Also where alimony decreed, ‘and husband intends to leave the 
jurisdiction, 738. 

Or where there is an admitted balance, but plaintiff claims a larger 
sum, 738. 

The debt must be certain in its nature, 738. 

Writ issues summarily under the Absconding Debtors’ Act, 1870, 
738. 

Also under Bankruptcy Act (1883), 738-739. 

When, under Debtors’ Act, 1869, 739. 

Judicature Acts, effect of, 739. 


NEGATIVE COVENANTS— 

Enforced by injunction, 680-681. 

Enforced although implied only, but not readily implied, 682-683. 

May result from statute, 684.—See RESTRICTIVE COVENANTS. 
NEGLIGENCE— 

Vigilantibus non dormientibus aquitas subvenit, 41-42. 

Gross," disentitles plaintiff to relief, and often postpones him to 

others, 20, 146. 
Liability of trustees for, 159-161. 
Effect of, by mortgagee, on his own priority, 381, 399. 


Solicitor’s liability for, 383. 

See LIENS; MORTGAGES; ACCIDENT, &e. 
NEGOTIABLE INSTRUMENT.—See BILL oF EXCHANGE; ACCIDENT. 
NEWSPAPERS, COPYRIGHT IN, 697. 


NEXT OF KIN— 
Rights of, where trust of personal estate fails, 135-136. 


NON COMPOS MENTIS.—See Ipiots ; LUNATICS. 


NON-EXISTING PROPERTY— 
Assignment of, 93.: 


NON-NEGOTIABLE INSTRUMENT.—See BILL OF ExcHANGE; ACCI- 
~ ENT. 


NON QUOD DICTUM— 
Sed quod.factum, inspiciendum est, 43. 
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NOTICE— 
Effect of, generally, 31. 
Makes purchaser a trustee to extent of prior claim, of which he has 
notice, 31. 
If express, may supply want of registration, 31-32. 
But not now as regards lands in Yorkshire, 32-33. 
Secus—Sub-purchaser with notice, if his vendor bought without, 33. 
Or sub-purchaser without notice, if his vendor bought with, 33. 
Of voluntary settlement, subsequent purchaser not affected by, 33-34- 
May be actual or constructive, 34. 
What is actual notice, 34. 
Constructive notice of three kinds— 
x. Where actual notice of a fact, which would have led to notice 
of other facts, 35. 
2. Where inquiry purposely avoided to escape, 35. 
Mere want of caution not constructive, 35. 
Tilustrations of, 35-36. 
3. Notice to ngent is notice to principal, 38-39. 
Must have been given in the same transaction, 38. 
And must have been material thereto, 39. 
Of terms of lease, 36-37. 
Of occupation or tenancy, effect of, 37. 
Of covenant affecting the land, effect of, 681. 
Effect of, under Conveyancing Act, 1882, 39. 
Required to complete assignment of chose in action, 96. 
Not required as against voluntary settlor, 96. 
Effect where notice cannot be given, 98. 
Duty of trustees and executors to give, 175. 
Priority acquired by, 175. 
When required to make time of the essence, 657. 
When required before exercising power of sale in mortgage, 390. 
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NOTICE, PURCHASER FOR VALUABLE CONSIDERATION 


WITHOUT — 
Defence of purchase for valuable consideration without notice, 23-24. 
When purchaser obtains legal estate at time of purchase, 24.; 
When purchaser gets in legal estate subsequently, 24-25. 
‘When purchaser has beat right to call for legal estate, 25. 
Defence used to be good when plaintiff having legal estate applied to 
auxiliary jurisdiction, 25-26. 
Secus, since the fusion of law and equity, 27-28. 
Secus, where Chancery had concurrent jurisdiction, 28-29. 
Where legal estate outstanding, incumbrancers take in order of tirno, 
29. 
Where plaintiff has a mere equity, the court will not interfere, 30-31. 
Purchaser with notice cannot protect himself by getting in legal 
estate from express trustee, 186-187, 380. 


NOTICE TO REDEEM— 
Necessity of giving, 357-358. 
Interest payable on waiver of, 358.—Ses EQUITY OF 
MORTGAGE. 


NOTICES, TRADE. —See Trane C:rcuLars aND Notices. ] 
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NO WRONG WITHOUT A REMEDY IN EQUITY— 
Meaning of this maxim, 16. 
Its limits, 16-17. 


NUISANCE— 
Public, abated by indictment, and sometimes also by injunction on 


an information filed, 687. 
Where it causes special damage, 687-688, 
Injunction, in case of private, 688. 

Unless legalised by statute, 688. 

Court will not interfere where damages a sufficient remedy, 688. 
For example, for a simple trespass, 688-689. 
But will where damage is irreparable, 689. 
Also where claim of right, 689. 
Ancient lights, 689-690. 
Right to Jateral support of soil, 690. 
In case of pollution of streams, 690-69r. 
In case of libels, &c., 691. 


ONCE A MORTGAGE ALWAYS A MORTGAGE, 350-351. 


ONEROUS AND BENEFICIAL.—See BENEFICIAL AND ONEROUS $ 
ELECTION, 


OPEN CLAUSES— 
In agreements, how settled, 662. 


OPENING ACCOUNTS— 
Distinguished from surcharging and falsifying, 193, 614. 


OPENING FORECLOSURE, 392-393. 
OPTION TO CONVERT.—See CONVERSION, 


OPTION TO PURCH ASE— . 
Conversion depending upon, 213. 
(a.) Option previous to will, 213-215. 
(z.) General devise, who entitled to moneys, 213 
(2.) Specific devise, who entitled to moneys, 214. 
(b.) Option subsequent to will, 215-216. 
(t.) General devise, who entitled to moneys, 215. 
(2.) Specific devise, who entitled to moneys, 215. 
Principle explaining all these conversions, 216. 
Oonversion in case of sale with right of repurchase, 352, 
May be purely personal, 213 n, 
See CONVERSION ; REPURCHASR. 


ORDER OF THE COURT— 
Conversion by, before actual sale, 221.—See CONVERSION. 


OUTSTANDING PERSONAL ESTATE— 
Duty of trustees and executors to get in, 175-176. 
No re-conversion of, by operation of law, 235-236. 


OVER-RIDING TRUST OR POWER— 
A hindrance to partition, 706, 


OYER.—See Prorert aXp OER. 
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PACKER— 
His lien, 408. 


PARAPHERNALIA— 
Nature of, 458. . 
Old family jewels are not, 458-450. 
When post-nuptial gifts from husband are, 458. 
Gifts from stranger are not, 459. 
Wife cannot dispose of, during husband's life, 459. 
Husband cannot dispose of, by will, 459. 
Are subject to husband’s debts, 459. 
When liable for debts in administration action, 329, 459-460. 
Widow's claim to, preferred to general legacies, 329, 459-60. 
Widow is entitled to redemption of, out of personnl estate of deceased 
husband, 460, 


PARENT AND CHILD.—Sce FatHnern anp CHILD. 
PARI PASSU.--—See ASSETS; SPECIALTY CREDITORS, 


PAROL AGREEMENT—~ 
To give a mortgage of lands, void, 398. 
Unless accompanied with a deposit of title-deeds, 346-398, 


PAROL EVIDENCE— 
Admissible to prove secret trust, 108-109. 
Admissible in favour of resulting trust, to show actual purchaser, 
130-131. 

Or to rebut presumption of advancement, 131-134. 
Inadmissible, dehors the will, to raise question of election, 254. 
In cases of satisfaction, when and when not admissible, 285-287, 
Admissible to prove accident, fraud, or mistake, 530-531. 
Admissible to prove that apparent principal is surety only, 588-589. 
See EXTRINSIC EVIDENCE. 


PAROL VARIATION— 
Of writen contracts, effect of, 649-652, 
See SPECIFIC PERFORMANCE. 


PARTICEPS CRIMINIS, 243. 

PARTICEPS FRAUDIS, 188, 563. 

PARTICULAR ASSIGNEE.—Sce ASSIGNEE 3 EQUITY TO A SETTLEMENT. 
PARTICULARS OF BREACHES, 694.—See Patents, 
PARTICULARS OF OBJECTIONS, 694.—See PaTents, 


PARTITION— . 

Origin of equitable jurisdiction in, 705. 

Writ of partition at law inadequate, 605-70, 

Cases in which partition will be directed or not, 706-707. 
When party in possession, 706. 

Whether for freehold or leasehold interest, 706. 

Not where party is only remainderman or reversioner, 
Not where an over-riding power or trust, 706, 
Not where the title is really in dispute, 706-707. 
Not where the titles have no common root, 707. 
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PARTITION—(continued). 
Properties of which a partition may be decreed, 707. 
Provisions of Trustee Act (1850), where persons interested are under 
' disability, 707. 
Provisions of Partition Act (1868), in the like case, 707. 
How made, formerly and at present, 708-709. 
Difficulties, where property small, of carrying into effect, 708. 
Now remedied by sale under Partition Acts (1868 and 1876), 708-709. 
Sale in lieu of partition, how and when directed, 709. 
Judgment for partition, form of, and how made, 709-710. 
Sale, mode of effectuating, 710. 
Costs of suit for, 710. 


PARTNERS. —See CONSTRUCTIVE TRUSTS ; JOINT-TENANCIES ; PARTNER- 
SHIP. 


PARTNERSHIP— 
Fyuity has a practically exclusive jurisdiction, 595.° 
Enforces specific performance of agreement to enter into, for definite 
time, where acts of part-performance, 595-596. 
Injunction against omission of name of one of partners, 596. 
Injunction against carrying on another business, 596. 
Injunction against destruction of partnership property or exclusion 
of partner, 596. 
Courts of equity will not decree specific performance of articles of, 
where remedy at law is entirely adequate, 597. 
Stay of proceedings where agrcement to refer, 597-598. 
Constitution of partnership, and shares of profit and loss therein, 
598-599. ; 
Dissolution of partnership, modes of,— 
(1.) By operation of law, 599. 
(2.) By agreement of parties, 599-Goo, 
Court will compel specific performance of this, 599-600. 
Partnership at will may be dissolved at any moment, 600, 
Injunction, if irreparable damagé, 600, 
Injunction, if partner not acting bond fide, 600, 
Dissolution by event provided for, 600. 
Partnership continuing after term agreed on, is partnership 
at will, on old terms, 598-599. 
(3.) By decree of court, 600. 
Where induced by fraud, 600. 
Gross misconduct and breach of trust, Gor. 
Continual breaches of contract, 601. 
Wilful and permanent neglect of business, 601. 
Mere disagreement or incompatibility of temper not a ground 
for dissolution, 601, 
Unleas it be such as to make it impossible to carry on the 
business, Gor, 
Insanity of partner whose skill is indispensable, 602. 
Share in, a right to money, 602, 
Acoount on dissolution, 602, 
Reofiver on dissolution, 602-603. 
Return of proportion of premium, 603. 
Receiver appointed only in case of dissolution, 602-603. 
Account where no dissolution is prayed, 603. 
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PARTNERSHIP—(continued). 
Partner making advantage out of partnership accountable to other 
partners, 603. 
Representatives of deceased partner entitled to an account, but have 
no lien on partnership estate, 603-604. 
Surviving partners may validly mortgage, 604. 
In equity, land forming an asset of, is money, 604. 
Personal representative takes: 604. 
Immaterial whether land acquired by purchase or devise, ‘if 
involved in” the business, 604. 
Nature of a partnership debt, 605. 
Creditors may, on decease of one partner, go against survivors, or 
against the estate of deceased, 605. 
Separate creditors paid out of scparate estate before partnership 
creditors, 605-606. 
Effect of joint-creditor bringing action for administration of separate 
estate, 605-606, 
When and when not separate debt may be set off against a joint 
credit, 606. 
Position of executors of deceased partner, being creditor of firm, 606. 
The goodwill is an asset of the firm, 606. 
Not being a merely personal goodwill, 606, 
Partnership creditors paid out of partnership fund before separate 
creditors, 606-607. 
Two firms having a common partner could not sue each other at law, 
but might in equity, 607. 
At law one party could not sue his co-partner in a partnership trans- 
action—he might in equity, 607-608. 


PARTNERSHIP PROPERTY.—See COMMERCIAL PURCHASES ; JOINT- 
TENANCIES, 


PART-PERFORMANCE— 
Of contracts regarding land, what is, and what is not, 641-544. 
Effect of, 640-641.—See SPECIFIC PERFORMANCE. 


PATENTEE— 
May have account against infringer, 611. 


PATENTS— 

Ground of jurisdiction in equity regarding, 692. 

Jurisdiction in equity, when exercised, 692. 

Jurisdiction in equity not affected by the Act of 1883, 692-693. 

When patent of very recent date, injunction not readily granted to 
restrain alleged infringement, 693. 

‘When patent of old standing, injunction issues, 693. 

Validity of, now determined by courts of equity, 693-694. 

Three courses adopted by equity on interlocutory applications to 
restrain infringement of, 694. 

What plaintiff must prove to obtain injunction, 694. 

Particulars of objections, 694. 

Particulars of breaches, 694. 


PATENTS, DESIGNS, AND TRADE-MARKS ACT (1883), 
PATENTS, DESIGNS, AND TRADE-MARKS ACT (1888), 6996 
PAUPER HUSBAND.—See Margigp Woman! 
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PAWNBROKER'’S ACT, 1872, 400. 


PAY— 
Assignment of, 100-101. 


PAYMENT OUT OF COURT.—See INcome-Beartnea Founps. 


PAYMENTS, APPROPRIATION OF.—See APPROPRIATION OF PAY- 
MENTS. 


PEACE, BILLS OF.—See BiLu or PEACE. 


PECUNIARY LEGACIES.— See ASSETS ; LEGACIES. 


PENAL SUM— 
Usually double, 414. 


Rules for distinguishing between liquidated sum and, 416-417. 
See ForrgiTukgEs. 


PENALTIES — 
Equitable jurisdiction as regards, 41.4. 
Relief, where compensation can be made, 414-415. 
Import prohibition, 415. 
What are not penalties, but alternative payments, 415-416. 


Rules os to distinguishing between, and liquidated damages, 416-417. 
See FORFEITURES, 


PENDENTE LITE— 
Purchase of interest, considered ns maintenance or champerty, when, 
and when not, 10T-To2, 
See EQUITABLE ASSIGNMENT ; VorD ASSIGNMENTS. 


PENSIONS— 
Assignment of, contrary to public policy, 1oo-101. 


PERFECT AND IMPERFECT.—See CONVEYANCE Upon TrRuUST. 


PERFORMANCE— 
Equity imputes an intention to fulfil an obligation, 259. 
x. Covenant to purchase land, and land is purchased, 259-264. 
The thiug given must be of the same kind, 260, 
Consent of trustees not essential, 262. 
Covenant may be executed in part, 262. 
Covenant to purchase does not create a lien on lands pur- 
chased, 262-263. 
Secus as regards specific lands covenanted to be settled, 263. 
Right of cestut’ que trust to follow trust fund, distinguished 
from performance, 263-264. 
2, Covenant to pay or leave by will, and share under the Statutes 
of Distribution, 264-266, 
(a.) When husband’s death occurs at or before time when the 
obligation accrues, distributive share is a perform- 
ance, 264-265. 
Whether intestacy immediate or resulting, 265. 
(6.) Where husband’s death occurs after obligation accrues, 
distributive share is not a performauce, 265-266. 
Distinguished from satisfaction, 267. 
See SaTISFACTION ; Trust Funps; Sprciro PERFORMANCE. 


PERMISSIVE WASTE, 687.—See Waste. : 
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PERPETUATE TESTIMONY, BILL TO.—Sce TESTIMONY, BILL To 
PERPETUATE, 


PERSONAL DECREE— 
None against a married woman, 436. 


PERSONAL GOODWILL, 606, 632. 


PERSONAL JUDGMENT— 
In foreclosure, 388-389. 


PERSONAL REPRESENTATLIVES— 
When entitled under the doctrine of conversion, 222-224. 
When entitled under the doctrine of re-conversion, 233-236. 
Always entitled to partnership lands, 602. 
See EXecUTOR. 


PERSONAL SKIL — 


Contracts requiring, 631-632. 


PERSONALTY— 
Parol declaration of trust of, binds, 55. 
Where dovor assigns his equitable interest in, 73-76. 
An imperfect transfer of, not aided in favour of a volunteer, 73.— 
An imperfect transfer of, aided in favour of a purchaser, 73, 93. 
When realty is regarded as, 209, 218. 
Mortgages and pledges of, 400-402. 
In reversion, alienation of, by marricd woman, 470-473. 


ERSONAM, IN.—See IN PERSONAM. 


*PHYSICIANS-— 
Fiduciary character of, 571. 


PIN-MONEY— 
Nature and object of, 456. 
Differs from separate estate in some respects, but resembles it 
others, 457. 
Wife can claim only one year’s arrears, 437. 3 
Unless husband has promised to pay in full, 457-458. 
Where husband has provided apparel, a satisfaction of, 458. 
Wife's executors cannot claim any arrears of, 458. 


PIRACY OF COPYRIGHT— 
Injunction against, 695-697 
Injunction against growing piracy, 6,8. : 


PLEDGE— 
Difference between, and mortgage of personalty,— 
(a.) In nature, 400. 
(5.) As to remedies, 400-401. 
Pledgor, his right of redemption, 400-401. 
Pledgee, his right to sell, 401-402. 
Pledgee, his right of transfer, 402. 
Under Pawnbroker’s Act, 400. 
Differences between, and mortgage of realty,’402-403. 
See MorTGAGES OF PERSONALTY ; Svus-] 
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POLICY OF ASSURANCE— 
Assignable in equity, 92-93. 
Assignable now at law also, 94. 
Parent’s insurance on child’s life, 131. 
When person paying premiums has lien on, and when he has not, 
150-152, 
This right is not in the nature of salvage, 151. 
Under Married Women's Property Acts, 454-455. 
Frauds in connection with, 549. 


POLICY OF THE LAW~— 
Agreements in fraud of, void, 100-101, 130. 
Publication of private letters, 559-563. 
POLLUTION— 
Of streams, restrained by injunction, 6go. 
Increase of, likewise restrained, 690-691. 


At suit of riparian owner, not of stranger, 69r. 
See INJUNCTION ; TESTS. 


POOR RATES, 291.—See RATES. 


PORTLONS— 


Leaning against double, 279. 
See SATISFACTION. 


POSSESSION— 
Reduction into, of choses in action, what is, and what is not, 475-476. 
Reduction into, of choses in action, a duty of trustees, 175-176. 
Of mortgagor, quality of, 361-362. 
Right of mortgagee to, 363. 
Taking of, by mortgagee, whut is, and what is not, 366. 
Recovery of, after foreclosure, 396-397. 
Effect of giving, under contract of sale, 663. 
When usually taken under such contract, 662. 


POSSESSION AND PROPERTY. —See MorTGAGE; PLEDGE. 


POSSIBILITIES— 


Coupled with interest in real estate may be assigned at law, 94. 
In personalty, assignable in equity, 92-93. 


POST-NUPTIAL SETTLEMENT.—See SETTLEMENT. 
POST-OBIT BOND— 

When relieved against, 573. —See Fraup mn Equity. 
POWER OF ATTORNEY— 


To receive money with direction to pay to creditor, not equitable 
assignment, 95. 
POWER OF SALE— 
Implied, when a charge of debts, 115-116, 
In cases of mortgages,— 
(a.} By executors, 181-182, 
{.) In other cases,— 
(z.) By court, in foreclosure eatlon, 389. 
(2.) Under express power in mortgage deed, 389. 
(3.) Implied by Conveyancing Act (1881), 390. 
In case of pledges and mortgages of personalty, 401-402. 
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POWERS— 


Election in case of appointments under, 240- 

Defective Sxecniton oF when aided, erecae 

Execution of, must always be bond fide for the end designed, 577. 

Secret agreement in fraud of object void, 577. 

So appointment by father to sickly infant, 577. 

rae of illusory appointments abolished by 1 Will. IV. c. 46, 
578. 

Under Powers Amendment Act (1874), 578. 


POWERS IN NATURE OF TRUSTS— 


Court compels their execution, although wholly unexecuted, 109-110. 

General intention in favour of a class carried out if particular inten- 
tion fail, 110, 

Such powers in effect trusts, subject to power of selection, 111. 

When court selects, the shares given are equa), 111. 


PRECATORY WORDS— 
No trust if there is a discretion, 103. 
Recommendation must be imperative, 104. 
The court leaus against construing precatory words as imperative, 
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PRE-EM]"1rlON— 
Right of, in mortgagee, 357. 


PREFERENCE BY EXECUTOR— 
Of creditors of any degree, 292-293. 
Of creditors, how prevented, 293. 


PREFERENCE FROM LEGAL ESTATE.—See LEGAL ESTATE. 


PREMIUMS— 
On policy of assurance, lien for, 150-152. 
On advance of money, treated as portion of principal money lent, 
365. 
On apprenticeships, if lost, relieved against, 519. 
In case of partnerships, 602-603. 


PRESUMPTION. — See ADVANCEMENT; SATISFACTION ; IMPLIED TRUSTS; 
RESULTING TRUSTS; Fraup in Equiry; LENGTH or TIME; 
LAcHEs, &c. 


‘*‘PRETENCED TITLE ”"— 
Buying of, 102, 


PRIMARY LIABILITY— 
Of personal estate, for payment of debts, 317. 
Of personal estate, unless exonerated, 317. 
Of personal estate, what is an exoneration generally, 318. 
Of personal estate, what is an exoneration in the case uf mortgage 
debts, 318-323. 
Before Locke King’s Act, 318-319. 
Since Locke King’s Act, 319-323. 
PRINCIPAL— m 
Notice to agent is notice to, when, 38-39. 


Mandate from; to “agent, not communicated to a third person, does 
not create a trust, 95. 
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PRINOIPAL—(continued). 
Agent cannot make profit at expense of his, 163. 
Good faith essential in dealings between, and agent, 569. 
Bill for an account by, against his agent, 610-611. 
Bound by misrepresentations of agent, 647. 
Agent can have interpleader against his, when, 715. 


PRINCIPAL ADMINISTRATION.—Sce Proor or DEBTS. 
PRINCIPLES OF EQUITY.—Sce Equity. 


PRIORITY—See Assets; Qui PRIOR Est, &c. ; LEGAL ESTATE; LEGa- 
CIES; MORTGAGES ; SPECIALTY CREDITORS, &c. 
> 


PRIVITY, Gog. 


PROBATE DUTY— 
Payable on donatio mortis caus@, 201. 
Payable in respect of partnership lands, 604. 


PROFERT AND OYER, 5:1. 
PROFITS.—See TRUSTEES. 
PROFITS AND LOSSES.—See EXxrcuror. 


PROFITS OR DAMAGISS — 
Election between, in patent actions, 611.—See ACCOUNT; PATENTS. 


PROHIBITION, 164, 667. 
PROMISSORY NOTE. —Seo LILL or EXCHANUE, 


‘PROMOTERS— 
Are trustees, 164. 


PROOF OF DEBTS— 
In Chancery adininistrations, same rules as in Bankruptcy, 304-305. 
As regards secured and unsecured creditors, 304-306. 
Who are and who are not secured creditors, 305-306. 
As regards wages of servants, &c., 307. 
As regards valuation of contingent liabilities, 306-307. 
As regards allowance of interest on debts, 310. 
As regards creditors subsequently coming in to prove, 310. 
As regards the principal and the ancillary administrations, 310. 
As regards set-off whcre mutual credit, 310. 
Not as regards local rates, 309. 
Not as regards avoidance of executions, 309. 
Or of voluntary settlements, 309. 
Not as regurds reputed ownership, 309. 
Not as regards proof by judgment credjtors, 309. 
In Bankruptcy administrations, 308-310. 


PROOF OF WILLS— 
When in Probate Division, 732. 
What is proof in common form, and effect of, 734. 
What is proof in sulemn form, and effect of, 734-735. 
‘When in Chancery Division, 733. 
When against heir, although no ejectment, 733-734. 


Fraud in wills, when aud where to be alleged, 735-736. 
See Bit TO EstaBLisH WILL. 
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PROPERTY AND POSSESSION.—See Morraace; Piepcs. 


PRO RATA.—See ASSETS ; EXONERATION; MARSHALLING OF ASSETS. 


PROSPECTUS— 
Fraud in, by statute, 552-553. 


PRO TANTO.—See PERFORMANCE ; SATISFACTION. 


PUBLIC OFFICERS— 
Assignment of salaries of, 100-ror. 


PUBLIC POLICY.—See EqQuriraBLE ASSIGNMENT; FRAUD IN Eqot'y ; 
POLICY OF THE Law. 


PUFFING, 575. 


PURCHASE-MONEY— 
Receipt for, effect of, under Conveyancing Act (1881), 22, 114-116. 
Liability of purchaser to see to application of, 111-114. 
(a.) If purchase of personal property, purchaser exonerated, 112, 
(6.) If purchase of real property,— 
(aa.) Where charge of debts generally (with or without 
legacies also), purchaser exonerated, 113. 
(bb.) Where charge of or trust for specific debts or for legacies 
and annuities only, purchaser not exonerated, 113. 
Exemption of purchaser from all liability for, under Lord St. Leo- 
nards’ and Lord Cranworth’s Acts, 113-114. 
And now under Conveyancing Act (1881), 114. 
And now even for trust money, 115. 
And under Settled Land Act (1882), 114. 
Care must be used to ascertain the true vendor, 115. 
Lien for, 141-146. 


PURCHASER— 

Defence of purchase for valuable consideration without notice, 23. 

Where, obtains legal estate at time of purchase, 24. 

Where, gets in the legal estate subsequently, 24. 

‘Where, has best right to call for legal estate, 25. 

Where plaintiff, having legal estate, applies to auxiliary jurisdiction 
of equity, defence used to be good, 25-27. 

Secus, now, 27-28, 
Rule inapplicable where Chancery had concurrent jurisdiction, 
as in bill for dower, 28-29. 

Where legal estate is outstanding, incumbrancers take in order of 
time, 29. 

27 Eliz. c. 4, for protection of, 81-84. 

Voluntary settlement void as against subsequent, 81. 

Mortgagee is, but judgment creditor ia not, 82. 

For value of heir-at-law or devisee of voluntary donor, not within 
27 Eliz. c. 4, 81. 

Nor is one claiming under second voluntary conveyance, 82. 

Bond fide, ander 27 Eliz. c. 4, who is, 83. 

Liability of, to see to application of purchase-money, 111-114. 

Of personalty exonerated, 112. 

Where trust of or charge on lands for payment of debts and lagatlaa: 
exonerated from liability, 113. 

Trustees’ power‘of giving receipts to, under 22 & 23 Viet. c. 35, 113. 
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PURCHABER—(continued). 
And under 23 & 24 Vict. c. 145, and 44 & 45 Vict. c. 41, 113-114. 
- [den of, for prematurely paid purchase-money, 146. 

Trustees and others in like capacity cannot in general be, from cestui 
que trust, 163-165. 

Cannot protect himself by getting in the legal estate from an express 
trustee, 186-187, j 

Without notice, discovery against, 25-28. 

Accident not relieved as against, 521. 


PURCHASES BY TRUSTEES.—See TRUSTEES. 


PURE PERSONAL PROPERTY.—See CHARITIES; EQUITY TO A 
SETTLEMENT. 


QUIA TIMET.—See Brrzu Quis TIMET. 


QUI PRIOR EST TEMPORE POTIOR EST JURE— 
Application of this maxim, and its limits, 21. 
True expression of the maxim, 21. 
Illustration of the maxim, 22. 
The maxim adopted by Conveyancing Act (1881), 22. 


QUISQUE RENUNCIARE POTEST, 640. 
RANGE OF INVESTMENTS.—See INVESTMENTS ; TRUSTEES. 


RATES— 
Poor rates, priority of, in administration of assets, 291. 
Local rates, priority of, in Bankruptcy, 307. 
Local rates, no priority of, in Chancery, 309. 


RATIFICATION— 
Of fraud, 546. 


RATIO DECIDENDI, «. 
RATIO LEGIS, s. 


REAL SECURITIES— 
What the phrase comprises, 179-180. 
When authorised as an investment.—See INVESTMENTS ;5 TRUSTEES. 
Discretion to be used by trustees as to investing upon, 161. 


REALISING SECURITY.—See SEcURED CREDITOR; INSOLVENT 
EstTaTE; MorntTGaGE. 


RECEIPTS, POWER OF GIVING.—See Trusters; ExxcutTosrs; 
PuRcHASE-MONEY, &c. 


RECEIVER— 
Effect of appointment of, in an administration action, 293. 
Effect of appointment of, for judgment creditor, 305-305. 
Effect of order to pay income to, 476. 
Right of mortgagee to appoint, 363-364. 
Of mortgagee, ia mortgagor’s agent, 363. 
Usual remedy of debenture holder, 387. 
On dissolution of partnership, 602-603. 


BECOGNISANCE.—See GuaRnprIans; REOKIVER. 
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RECONVERSION— 
1. By act of parties, 220. 
By absolute owner, 220. 
By owner of an undivided share, 230. 
Of money to be turned into land, 230. 
Of land to be converted into money, 230. 
By remainderman, 230-231. 
By infants, 231. - 
By lunatics, 23r. 
By married women, 231-232. 
Money into land, 231-232. 
Land into money, 232-233. 
How election to take property in actual state is shown, 233. 
By express direction, 233. 
By implied direction from conduct, 233. 
As to land into money, 233. 
As to money into land, 233. 
2. By operation of law, 233-236. 
Money at home and no declaration regarding it, 233-234. 
Examples of money being at home and no such declaration, 
234-235. 
No re-conversion, if any outstanding interest, 235-236. 
In the case of infants dying under age, 493. 
None, in case of infants attaining age, 493-494. 
None, in case of lunatics, 505-506. 
Unless the order of the court so provides, 506. 


RECOUPMENT— 
Remedy of trustees for, 188. 
Remedy of surety for, 585. 


RECTIFICATION OF CONTRACT— 
Equity compels, on ground of mistake or frand, 529-530. 
Mistake may be implied from nature of transaction, 531. 
Settlement may be rectified in conformity with marriage articles, 


when, 531-534- 
Parol evidence of mistake, 530-531. 
Conveyancer relieved against mistake in deed of his own drawing, 
648. 
REDEEM UP, FORECLOSE DOWN— 
Meaning of this rule, 355-356. 


REDEMPTION.—See Equity OF REDEMPTION; MORTGAGE; MoRT- 
GAGOR ; PLEDGE, &c. 


REDUCTION INTO POSSESSION— 
A duty of trustee, for security of trust funds, 175-176. 
Of wife’s chose, what is and what is not, 475-476. 


REFERENCES, 597-598, 677-678.—See ARBITRATOR. 
REFUNDING ASSETS, 325-326, 333. 
REIMBURSEMENT OF SURETY.—Sece Sunery. 


REIMBURSEMENT OF TRUSTEES— 
Clause for, express, 173. 
Clause for, implied, 173. 
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REIMBURSEMENT OF TRUSTEES—({continued). 
Out of residue, usually, 173. 
May be out of specific fund, 173. 
May be out of income even, 173, 


RELEASE— 


By cestui que trust bars proceeding for breach of trust, 192. 
By creditor, effect of, 591-592.—See SURETY. 


RELEASE OF TRUSTEES— 
Under Trustee Act (1850), 193. 
Under Trustee Relief Act (1847), 195, 
Under Conveyancing Act (1881), 194. 


REMAINDERMAN— 
Protection of, in case of residues, 180-181. 
Reconversion by, 230-231. 
Redemption of mortgages by, 354. 


REMEDIES— 
Of cestui que trust against trustees and others.—See TRUSTEES. 


Of mortgagors and mortgagees.—See MORTGAGE; MontTGaGE, EqQuit- 
ABLE; MORTGAGES OF PERSONALTY. 
In cases of fraud.—See FRAUD IN EQUITY. 


REMOVAL OF TRUSTEES— 
Jurisdictian of court regarding, 194. 


REMUNERATION— 
None allowed to trustees, 161. 
Trustee may stipulate for, 161-162. 
Solicitor allowed only costs out of pocket, 142. 
Solicitor may atipulate for, 161-162, 


RENEWAL OF LEASE— 
Trustee renewing in his own name a constructive trustee af renewed 
lease, 147-148. 
So a tenant for life, 147. 
So a partner renewing lease of partnership premises, 148. 
So a mortgagor, 148.—See CONSTRUCTIVE TRUSTS. 
Lien for expenses of, 150. 
Payment of expenses of, 151. 


RENTS— 


Given to charities, and subsequently inoreasing, application of, 123- 
124.—See CHARITIES. 


Raising of, on change of cultivation, not penal, 415-416. 
In arrear.—See ARREARS OF RENT; BAackK-RENTs. 


RENTS AND PROFITS— 
Effect of charge of debts on, 301-302. 


REPAIR— 


Limited duty of mortgagee in possession to, 365. 
Relief against breach of covenant to, 418-419. 


REPAIRING CONTRACTS.—See Burtpina Coxreacrs. 
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REPRESENTATION— 
Of fact, distinguished from representation of vague intention, 18-10, 
544, 646. 
When enforceable and when not, 645-646. 
See MISREPRESENTATION. 


REPUDIATION OF CONTRACT— 
Effect of, on deposit paid down, 663-664. 
REPUGNANT— 
Restraints on alienation usually void if, 438-439. 
Restraints on alienation of separate estate valid because not, 439. 


REPURCHASE— 
Right of, in mortgagor, 351-352. 
Distinctions between mortgage and right of, 352.—See OPrtfion To 
PURCHASE. 


REPUTED OWNERSHIP CLAUSE— 
Not applicable to insolvent estates in Chancery, 309.—See BILLS OF 
SALE. 
RESCISSION. 
Becoming impossible, effect of, 551. 
On ground of mistake, 532. 
On the ground of fraud, 661.—See FRAUD IN Equrry. 
By vendor, of contract of sale, 664. 


RESERVATION OF RIGHTS.—See SuREty. 


RESIDUARY DEVISE— 
~ Ranks as specific for administration purposes, 327, 341.—See ASSETS. 


RESIDUE.—See TRUSTEES ; REVERSIONARY PROPERTY ; LEASEHOLDS. 
RES JUDICATA, 675-676. 


RESTRICTIVE COVENANTS— 
Notice of, effect of, before and after completion, 680. 
May be ground of objecting to specific performance, 651-652. 
Are enforced by injunction, 661-680. 
Are discharged by material alteration in neighbourhood, 680. 
May revive, 680, 
Benetit of, secured to others, 686, 683-684. 
See NEGATIVE COVENANTS. 


RESULTING TRUST.—See Impriep AND’ REsviTine Trouats; CHaki- 
TIES. : 


RESULTING USE.—See Trust ; Usss. 
RETAINER BY EXECUTOR— 
Right of, and limits thereto, 329-331. 


RETAINER OF HEIR— 
No right of, 331. 


REVEBSIONARY PROPERTY— 
Conversion of, by trustees, 178-1709. 
When duty to convert excluded, 179, @ 
Assignment of married woman's, 473-475. 
Husband's reduction into possession of, 475-476. 
Purchases of, before and since Lord Selborne’s Act, 571-572. \ 
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REVERSIONER. — See REMAINDERMAN; REVERSIONARY PROPERTY ; 
PARTITION. 


REVOCABILITY— 
Of deed in favour of creditors, 89-91. 
Of donatio mortis causd, 196. 


REVOCATION OF LEGACY— 
Under mistake, relieved against, 536-537. 


RIPARIAN OWNER— 
Right of, to purity of stream, 690. 


RIVERS.—See POLLvurion. 


ROLT’S AOT— 
Provisions of, 703.—See INJUNCTIONS. 


ROMAN LAW.—See Crivin Law. 
RULE IN SHELLEY’S CASE.—See SHELLEY’s CASE, RULE IN. 


SAILORS, COMMON— 
Frauds upon, 571. 


SALARIES— 
Assignment of, contrary to public policy, 100-101. 


SALE— 
Order of court for, effect of, 221. 
Power of, in mortgages, 389, 390.—See PoWER OF SALE. 
Power of, in pledges, 401-402. 
In lieu of partition, 705-709. 
In lieu of foreclosure, 388-389. 


SALVAGE MONEYS.—See POLICY oF ASSURANCE. 


SATISFACTION— 
Presupposes intention, 267. 
Distinguished from performance, 267. 
1. Of debta by legacies, 267-271. 

A legacy imports bounty, 268. 

If legacy be equal to debt, it is a satisfaction, 268. 

Effect on legacy, if debt discharged before death, 268. 

If legacy be less than debt, it is not a satisfaction, 268. 

If greater than debt, it is a satisfaction, 268. : 

Where debt contracted after or contemporaneously with will, no 
presumption of, 268-269. 

Circumstances rebutting the presumption, 269. 

Direction in will for payment of debts tnd legacies, effect of, 269. 

Direction in will to pay debts alone, effect of, 269. 

Time for payment of legacy differing from that of debt, effect of, 
269-270. 

Contingent legacy never a satisfaction, 270. 

The modes of leas, 271. 

2. Of legacies by subsequent legacies, 271-273. 
“Two legacies under the same instrument, if equal, not cumu- 

lative in absence of internal evidence to the contrary, 271. 

Two legacies under the same instrument, if unequal, camu- 
lative, 271-272. 
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SATISFACTION—(continued). 


By different instruments, primd facie cumulative, whether equal 
or unequal, 272, 

Unless same motive expressed and same sum, 272. 7 

Extrinsic evidence admissible where the court raises the presump- 
tion, 273. 

Where the court does not raise the presumption, inadmissible, 
273. 


a bor legacy by portion, and of portion by legacy, 273-287. 


Rule does not apply to legacies and portions to a stranger, 274. 

Or to illegitimate child, 274. 

Unless the legacy and portion be for the same specific purpose, 
275. 

A mixed class of children and strangers, how considered, 275. 

Presumption founded on good sense, 275-276. 

Presumption applies where donor has placed himself in loco 
parentis to donee, 276-277. 

What is putting oneself tn loco parentts, 277-278. 

A person meaning to put himself in loco parentis with reference 
to providing for the child, 278. 

Leaning against presumption of double portions, 279. 

Same principles applicable when settlement comes before will, 
279-280, 

Not a question of satisfaction of debt, 280. 


In cases of, both gifts must be in fieri, 282, 
Secus, when advancement subsequently to will, 282. 
True construction of will, the primary consideration, 283. 


Where settlement comes first, persons taking under it are purchasers, 


with right to elect between settlement and will, 281-282, 


Sum given by second instrument, if less, is pro tanto, 283. 


Legacy to a child or to a wife, to whom testator is indebted, 284. 


Advancement by father to child to whom he is indebted, 284. 


To child who is indebted to him, 285. 
Extrinsic evidence, admissibility of, 285-286. 


A presumption against the apparent intention of instrument may 
be rebutted by parol evidence, but not vice versd, 285. 
Admitted only to construe the will, not to import extrinsio 


matter, 286-287. 


SAVINGS— 
Of separate estate, are separate estate, 428-429, 


Of allowance to wife of lunatic, are also separate estate, 428. 


Investments of, 429. 


SAVINGS BANKS— 
Priority in payment of debts due from actuary, 291. 


SCHEME— 
For charity, when and when not directed, 119-120. 


SCOTCH LANDS, 250. m 


SEA-VIEW— 
Injunction against interrupting, 578-579. 
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SEORET TRUSTS— 
‘Where will makes no disposition of beneficial interest, ‘effect of, 
108-109. 
+ Where will makes a full disposition of beneficial interest, effect of, 
10g. 
(a.) Where a fraud, 109. 
(o.) Where no fraud, 109. 


SECURED OCREDITOR— 
Provisions of Judicature Act (1875) regarding, 304. 
Rights of proof by, in Bankruptcy and in Chancery, 304-305. 
Rights of proof by, formerly in Chancery, 304. 
Landlord is not a, 305. 
Judgment creditor becomes a, on garnishee order, 305. 
Judgment creditor becomes a, on appointment of receiver, gure, 305. 
Bill of sale holder, if registered, is a, 305. 


SECURITIES.—See MortcaceE; Lirn, &c. 


SECURITIES, APPROPRIATION OF.—See APPROPRIATION OF SECU- 
RITIES. 


SEOURITIES, DELIVERY UP OF.—See Surety. 


SECURITIES, MARSHALLING OF.—See MARSHALLING OF SECU- 
RITIES, 


SECURITY— 
‘When to be given by guardian of infant, joey 


SEDUCTION— 
By intended husband, effect of, 487. 


SEPARATE CREDITORS.—See CREDITORS ;5x PARTNERSHIP. 


SEPARATE ESTATE— 

In equitable assets, 295-296. 

Protective jurisdiction of Chancery in permitting married women to 
hold separate estate, 421-422. 

Feme covert could not at common law hold property apart from her 
husband, seces in equity, 422. 

Separate property before the ‘‘Married Women’s Property Act” 
(1870), and ‘“‘ Married Woinen’s Property Act” (1882), how 
created, 423-425. 

By ante-nuptial agreement, 423. 

By post-nuptial agreement with the husband, 424. 
By separation deed, 424. 

By private Act of Parliament, 424. 

On desertion by the husband, 424. 

Gifts from husband to wife or by stranger, 424. 
Trade property of wife trading separately, 425. 
Under express limitation to separate use, 425. 

Interposition of trustees unnecessary to existence of, 425-426. 

Husband a trustee for wife, 426. 

Words creating a separate use, 426, 

What words insufficient, 426. 

Wifc;s power of disposition over separate estate, 426-427. 

She may dispose of personalty without his consent, 427. 
She may dispose of life estate in realty, 427. 
And of her fee-simple estate by will or deed as if a feme sole, 427. 


SEPARATE ESTATE— (continued). 

Separate property liable for her breach of trust, 428. 

Unless there be a restraint against anticipation, 428. 
Married woman must be ‘‘actual actor” in breach, 428. 

The savings of income of separate estate are also, 428-429. 

Seouz, capital moneys before the Act of 188a, 429. 

She may permit her husband to receive it, 429. 

She is entitled to only one year’s account against him, 429. 

She may make an absolute gift of it to her husband, 430. 

He takes undisposed of, at her death jure mariti, or as her adminis- 
trator, 430. 

Property limited to such uses as feme covert may appoint is not, 
430-431. 

Now liable as separate estate, 431. 

Differences between separate property and general power of appoint- 
ment in feme covert, 431-432. 

Though generally regarded as a feme sole in equity as to her separate 
estate, she could not originally bind that estate with debts in 
equity, 433. 

Successive relaxations of rule,— 

Her separate estate was bound by an instrument under seal, 433. 
By bill of exchange or promissory-note, 433. 

By ordinary written agreement, 433. 

On a common assum psil, 433. 

Courts now hold that, to the same extent that she is regarded as feme 
sole, she may contract debts, 434. 

Her verbal engagements now binding on her separate estate, 434. 

As well present as future; 435. 
No personal decree against a feme covert, 435-436. 
Could not be made a bankrupt, 436. 

Secus now, if in trade, 436. 

Cannot be committed for debt, 436. 

General engagements bind the corpus of her personalty, rents, and 
profits of her realty, 436. 

Now also the corpus of her realty, 436. 

Execution against, 437. 

Creditor’s suit for administration of, 437. 

Extends to powers of appointment exercised, 437-438. 

The origin of restraint on anticipation, 438. 

A man or feme sole cannot be so prohibited, 438. 

Feme covert prohibited from taking the income before actually due, 
439. 

Restraint attaches to future covertures, 439. 

Restraint on alienation depends on, and is a modification of, separate 
estate, and has no independent existence, 440. 

She has a jus disponends over her, 440. 

If restrained, she is entitled to the present enjoyment exclusively, 440. 

Separate estate, with or without restraint, exists only during cover- 
ture, 440. 

Separate use will arise on marriage, 440. 

When discovert, she has full powers of alienation, 440. 

In case of funds in court, when and when not paid out, on married 
woman’s receipt, 440-441. 

‘What words will restrain alienation, 441. 

What words held not sufficient, 441. 
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SEPARATE ESTATE—(continued). : 
In what cases the trust will be wholly destroyed, so as not to attach 
on marriage, 442. 
If property remain tn statu quo, husband must take it with trusts 
impressed upon it, 442. 
If she sell it and receive the purchase-money, the trust is destroyed, 
442-443. 
Secus, NOW, 443. 
Court of equity could not dispense with fetter on alienation, 443. 
Unless by Act of Parliament, 443-444. 
And now generally under Conveyancing Act (1881), 444. 
Statutory varieties of, — 
(z.) Under Divorce Act, 444. 
(2.) Under Matrimonial Causes Act (1878), 445. 
(3.) Under Maintenance in Cases of Desertion Act (1886), 445. 
(4.) Under Married Women’s Property Act (1870), 445-448. 
(s.) Under Married Women’s Property Act (1882), 448. 
Items of statutory separate estate under the Married Women’s Pro- 
perty Act (1870),— 
(1.) Wages and earnings of all women married after date of the 
Act, 446. 
(2.) Personalty devolving on woman married after the Act ab 
inicstato, and sums of money under £200 under any deed or 
will, 446. 
(3.) Rents and profits of real estate devolving ab intestato, 446. 
Summary jurisdiction in questions between husband and wife as to, 
446-447, 454. 
Married woman’s right of action at law in respect of, 447, 453. 
Her liability for debts contracted before marriage, 447, 452-453. 
Extent of husband’s liability for same debts, 447. 
Wife’s liability for maintenance of husband and children out of, 454. 
See also PIN-MONEY; PARAPHERNALIA; MARRIED WOMEN’S PRO- 
PERTY Act (1882). 


SEPARATION DEED— 
Separate estate arising under, 424. 
Effect of resumption of cohabitation on, 424. 


SET-OFF— 

When and when not prevented by solicitor’s lien on fand, 411-412. 

At law, no set-off formerly in case of mutual unconnected debts, 
617. 

In connected .accounts, balance only recoverable both at law and in 
equity, 617. 

If demands connected, equity interposed, 618. 

As in mutual independent debts where there was mutual credit, 618. 
Though no, at law, 618. 

And in the case of debts having a common origin, 618. 

And in mutual equitable debts, 619. 

In cross demands, which, if recoverable at law, would be subject of, 
equity relieved, 619-620. 

In Winding-up, debts not set-off against calls, 620. 

Other cases of no set-off, 620. 

Solicitor’s lien does not now prevent a, 620. 

Under Bankruptcy Act (1883), 620-621, 
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SET-OFF— (continued). 


None, of debts accruing in separate rights, 621. * 
Except under special circumstances, as fraud, 621-622. 
Law and equity now the same in all these respects, 622,—See INSOL- 
VENT ESTATES ; PROOF OF DEBTS. 


SETTLED ACCOUNTS.—See Account; OPENING ACCOUNTS; SuR- 


CHARGING AND FALSIFYING. 


SETTLED LAND ACT (1882)— 


Regarding receipts by trustee, 114. 

Regarding tenant for life as trustee, 148. 
Regarding improvements by tenant for life, 150. 
Regarding investments of capital moneys, 150. 


SETTLEMENT— 


I. Apart from consideration of marriage,— 
(a.)} Voluntary.—See VOLUNTARY TRUSTS. 
(6.) Colourably valuable.—See FRAUDULENT TRUSTS AND GIFTS. 
II. In consideration of marriage, — 
(a.) Where the marriage is to follow,— 
The marriage is a valuable consideration, 83. 
Secus, if the marriage a mere cloak of fraud, 85. 
Who are within the scope of the marriage consideration, 
88-89. 
(0.) Where the marriage is already over, — 
The marriage is no consideration, or only a meritorious con- 
sideration, 84. 
Secus, if settlement is in pursuance of ante-nuptial articles, 
84-85. 
Or if slight value in money is added, 85. 
III. On wife and children, — 
Under equity to a settlement of wife, 480-481. 
Ultimate remainder to husband, 482. 
How far valid as against creditors, 483-484. 
IV. In cases of infants (male and female), — 
(a.) Where made with sanction of court under Marriage Act, 4 
Geo. IV. c. 76, 495-496. 
(6.) Where made with sanction of court ander Infants’ Settle- 
ment Act (18355), 496. 
See also VOLUNTARY SETTLEMENTS; VOLUNTARY TRUSTS; FRAUDU- 
LENT TRUSTS AND GIFTS. 


SETTLEMENT IN FRAUD OF MARITAL RIGHTS.—See FRavuD on 


MARITAL RIGHTS. 


SETTLEMENT OF ACCOUNTS.—See Account; TRUSTEES. 
SETTLEMENT, WIFE’S EQUITY TO.—See Equity TO SETTLEMENT. 
SEVERABLE CONTRACTS— 


Rules as to enforcing parts thereof, 633. 


SHARE OF PARTNERSHIP— ‘7 


What it is, 603-604. 


SHARES— 


Contracts regarding, 633-636. 
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SHELLEY'S CASE, RULE IN— 
When followed and when not in equity, 57-62. 
See EXECUTED AND ExkouTorRyY TRUSTS. 


SHERIFF.—See INTERPLEADER. 


SHIPS— 
Ownership of, t30. 
Equitable interests in, 130-131. 
Mortgages of, 406-407. 


SIGNING FOR CONFORMITY, 168. 


SILENCE— 
When it amounts to affirmation, 549. 


SIMPLE CONTRACT CREDITORS.—See SPECIALTY CREDITORS. 
SIMPLEX COMMENDATIO, 575-576. 
SLANDER.—See InJuncrion ;5 Lise; Torts. 


SOLICITOR— 
Notice to, is notice to client, in general, 38-39. 
Attestation by, to bills of sake, 404. 
When trustee, only allowed costs out of pocket, 162. 
Distinction between contentious and non-contentious business, 162. 
May stipulate to receive compensation, 161-162. 
His liability for negligence in overlooking a mortgage, 383. 
Mortgages by client to, 390. 
Gifts from client to, void, 566. 
May purckase from client, when, 566-567. 
May not purchase a lis pendens, 101-102. 
Rule as to gifts is absolute, 566. 
Solicitor must take no more advantage than his fair professional 
remuneration, 161-162. 
Agreement to pay gross sum for past business is valid, 567. 
Also for future business, 567. 


SOLICITOR’S LIEN— 

(x.) On deeds and papers of client, 409. 
Nature and operation of, 409. 
Origin of, 409. 
Extent of, 409-410. 

(2.) On fund recovered, 410-41. 
Is the creation of statute, 410. 
Is additional to lien on deeds and papets, 410-417. 
Extends to entire fund, 411. 
In case of town agent, 411. 
How lien raised, 411. 
How far it prevented and prevents a set-off, 412. 
How affected by compromise of action, 411-412. 
Not affected by fraudulent compromise, 412, n. 


SPECIALTY CREDITORS— 
When cestuis que trustent are specialty creditors for breach of 
trust, 187. 
‘When trustee is specialty creditor, in like case, 188. 
Former priorities of, in administration, 291. 
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SPECIALTY CREDITORS—(continued). 
Present payment of, part passu with simple contract creditors, 
201-291. 
Have no lien on estate, 302. 


SPECIFIC LEGACIES.—See LEGACIES. 


SPECIFIC PERFORMANCE— 
Compelled although a penal sum in alternative, 415. 
In case of partnership agreements, 595-597, 599, 600. 
Breach of contract at common law a question of damages, 630. 
And not always even a ground for damages, 630. 
In equity, contract must in general be exactly performed, 630. 
Inadequacy of remedy at law, ground of equitable jurisdiction, 630. 
Cases in which equity will not decree,— 
(z.) An illegal or immoral contract, 631. 
(2.) An agreement without consideration, 631. 
(3.) A contract which the court cannot enforoe,— 
(a.) Where personal skill required, 631. 
(6.) Contract to transfer goodwill alone, 632. 
(c.) Contract to build or repair, 632. 
(d.) Revocable contract, 632. 
(3a.) Contracts severable, rules as to enforcing parts thereof, 633. 
(3b.) Contracts in restraint of trade, enforcement of, with modifi- 
cations, 633-634. 
(4.) A'contract wanting in mutuality, 634. 
Distinction as to, of contracts relating to realty and personalty, 
634-635. 
Oontracts concerning lands enforced, as legal remedy inadequate, 635. 
Contracts as to personalty generally not enforced, because remedy at 
law is adequate, 635. 
(x.) Contracts respecting personal chattels, 635-6338. 
Not enforced if damages at law are adequate compensation, 635. 
(a.) Contract as to railway shares enforced, for such shares are 
limited in number, 635-636. 
(6.) Sale of assigned debts under bankruptcy enforced at suit 
of vendor, 636. 
(c.) Contracts as to articles of vertu, 636-637. 
(@.) Delivery up to artist of picture painted by himself, 637. 
Also of heirlooms and other chattels of peculiar value, 


(e.) Where any fiduciary relation exists, 637. 
Statutory powers as to specific delivery, 17 & 18 Vict. ec. 
125, and Companies Act (1862), and Judicature Acts, 
637-638. 
(2.) Contracts respecting lands, 638-646. 
Almost universally enforced, since damages at law no remedy, 
368. 
Two senses in which “ specific performance” is used, 639. 
Statute of Frauds broken in upon, where it is unconscientious 
to rely on it, 639-640. 
Where agreement confessed by defendant's answer, 640. 
Unless defendant, notwithstanding, insisip on the 
defence, 640. 
Where contract is partly performed by party seeking aid, 
640-641. 
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SPECIFIO PERFORMAN CE—(continued). 
Part-performance, what it is, 641-644. 
(x.) Introductory or ancillary acts not part-performance, 641. 
(2.) Acts of part-performance must be referable alone to agreement 
alleged, 641. 
Mere possession of the land not part-performance, if held under 
previous tenancy, 641-642. 
Unless tenant has made improvements, 642. 
But delivery of possession under contract is, 642. 
Tenant would else be liable as a trespasser, 642. 
(3.) Agreement must originally have been cognisable in a court of 
equity, independently of acts of part-performance, 642- 
643. 
(4.) Payment of part or whole of purchase-money is not, 643. 
Repayment will put parties into same position as before, 643. 
(s.) Marriage is not part-performance, 643. 
Acts of, independently of marriage, take case out of statute, 
644. 
Post-nuptial written agreement in pursuance of ante-nuptial 
parol agreement, enforced, 644-645. 
Representation for purpose of influencing another, which has 
that effect, will be enforced, 645. 
Even as against an infant, 646. 
Where on marriage third party makes representation, on faith 
of which marriage takes place, he is bound to make it 
good, 645-646. 
Representation of a mere intention, or a mere promise on 
honour, not enforced, 646. 
(G.) Where agreement concerning land is not put into writing by 
fraud of one of the parties, 646. 
Grounds of defence to suit for specific performance, 647-660. 
(1) Misrepresentation by plaintiff having reference to contract, 
647. 
(2.) Mistake rendering specific performance a hardship, 647-648. 
Parol evidence of mistake is admissible, 648. 
Statute does not say a written agreement shall bind, but an 
unwritten agreement shall not bind, 648. 
(3.) Error of defendant, although through his own carelessness, 
648-649. 
But liable for damages at law if an actual contract, 649. 
Contract not enforced where defendant did not intend to pur- 
chase, 649. 
Effect of mistake where parol variation set up as defence, 
649-652. 
(a.) Where error arose not in original agreement, but in 
reducing it into writing, specific performance decreed 
with parol variation set up by the defendant, 649- 
651. 
Plaintiff cannot obtain specific performance with parol 
' variation of written agreement, 650. 
Unless the variation be in favour of the defendant, 650. 
The court will sometimes rectify and enforee the con- 
tract in one and the same action, 643. 
Difference between a plaintiff seeking and a defendant 
resisting specific performance, 651. 
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SPECIFIC PERFORMANCE—(continued). 
Where a misunderstanding as to terms of agreement, no 
relief, 651-652, 
Because there is no assensus ad idem, 652. 
The want of assensus ad tdem not usually open on a 
written agreement, 652. 
(6.) Subsequent parol variation of written contract, 652. 
(4.) Misdescription a ground of defence where it is of a substantial 
character, 653. : 
Whether the misdescription is or is not substantial is a matter 
of evidence, 653. 
e.g-, Purchaser not compelled to take freehold instead of 
copyhold, 653. 
Or an under-lease for an original lease, 654. 
Not even where there is an express condition of sale 
providing compensation for all misdescriptions, 653. 
Where difference is slight, and a proper subject for compensa- 
tion, contract will be enforced with compensation, 654. 
As where acreage is deficient. 654. 
Compensation sometimes considerable, 655. 
No compensation where there has been fraud, 655. 
Nor where compensation cannot be estimated, 655. 
Purchaser can compel specific performance with an abate- 
ment, 654-655. 
Vendor must sell what interest he has if purchaser elect, 655. 
Partial performance not compelled where unreasonable or pre- 
judicial to third parties, 656. 
¢.g-, Not of husband’s estate, in wife’s lands, when contract, 
by husband and wife, for sale of fee-simple, 656. 
(5.) Lapse of time, when a defence, 656. 
At law, time was always of essence of contract, 656. 
Equity was guided by nature of case as to time, 656. 
When lapse of time is a bar in equity, 657. 
i. Where time was originally of the essence of the con- 
tract, 657. 
2. Where made essence of the contract by subsequent 
notice, 657. 
3. Where lapse of time is evidence of laches or abandon- 
ment, 657. 
Law and equity now agree, 657. 
(6.) No specific performance where party has not clean hands, or 
has been tricky or fraudulent, 657-658. 
(7.) No specific performance where there is great hardship in the 
contract, 658. 
(8.) Or where it involves the doing of an unlawful act or a breach 
of trust, 659. 
(9.) Contract is not established because some term wanting or 
condition not fulfilled, 659. 
(10.) Want of title in vendor, 660. 
Titles distinguished as ‘‘ doubtful,” ‘‘ good,” &c., 660. 
A ** good holding title” not forced on purchaser, 660-661. 
Restrictive covenants, effect of non-disclosure of, 661. 
Conditions excluding compensation, how dealt with, 661-662.< 
Conveyance, when to be settled by the court, 662. 
Possession, when usually given, and on what terms sooner, 662-663. 
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SPECIFIC PERFORMANCE— continued). 
Possession, effect of taking, 663. 
Repudiation of contract, effect of, 663-664. 
Rescission of contract by vendor, effect of, 664-665. 
Vendor and Purchaser Act, 1874, provisions of, 665-666. 
Specific performance under Companies Act, 1862, 8. 100, 665. 
See also INJUNCTION. 


STALE DEMANDS, 41-42.—See DELAY DEFuats EQUITIES. 
STANDING BY.—See ACQUIESCENCE; FRAUD IN EQUITY. 
STATED ACOOUNTS.—See SETTLED ACCOUNTS. 


STATUTE-BARRED DEBTS.—See ASSETS; APPROPRIATION OF Pay- 
MENTS ; DEBTS; LIMITATION, STATUTES OF. 


STATUTE LAW— 
Relation of, to equity, 4. 
Interpretation of, 5. 


STATUTES— 
52 Hen. ITI. (Waste), 685. 
6 Edw. I. c. 5 (Waste), 685. 
13 Edw. I. c, 22 (Waste), 685. 
stat. 1, c. 24 (Writ in consimili casu), 8 
17 Edw. Il. co. 9g (Idiots), sor. 
c. 10 (Lunatics), sor. 
13 Edw. III. c. 23 (Account), 6o9. 
23 Hen. VIII. c. 10, 128, 
27 Hen. VIII. c. 10 (Uses), 50 
31 Hen. VIII. c, x, 705. 
32 Hen. VIII. c. 32, 705. 
13 Eliz. c. 5 (Fraudulent conveyances), 76, 483. 
13 Eliz. c. 20.(Benefices), 347. 
27 Eliz. c. 4 (Voluntary conveyances), 80, 124-355. 
43 Elic. c. 4 (Charities), 118. 
21 Jac. I. c. 16 (Limitations), 20, 298, 358-359. 
12 Oar. II. o. 24 (Testamentary guardian), 483. 
2g Oar. II. c. 3 (Frauds),— 
8. 4 (Agreement in writing), 299, 395-63 
as. 7, 8, 9 (Trusts), S5. 
29 Car. II. c. 3, s. 17 (Contracts), 643. 
3& 4 Anne, c. 16 (Account), 609. 
3 Will. and Mary, c. 14 (Fraudulent devises), 299 
4 & 5 Will. and Mary, c. 20 (Debts), go2. 
4 Anne, c. 17 (Set-off), 617. 
a Gea. IT. o, a2 (Set-off), 617. 
8 Geo. IT. c. 24 (Set-off), 617. 
17 Geo. II. c. 38 (Parochial debts), agr. 
13 Geo. IIL. c. 63 (Evidence de bene esse), 724. 
17 Geo. ITT. c. 53 (Charch lands), 347. 
36 Geo. ITT. c. 52 (Infants), 195. 
47 Geo. III. c. 74 (Simple contract debts), 294, 326. 
55 Geo. IIT. c. 192 (Preston’s Act, 1815), 65. 
58 Geo. III. c. 73 (Regimental debts), 29x. 
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STATUTES—(continued). 
4 Geo. IV. o. 76 (Marriage of infanta), 495-496. 
9 Geo. IV. c. 14 (Limitations), 20. 
11 Geo. IV. & x Will. IV. c. 47 (Debts), 294, 300. 
rt Will. IV. c. 22 (Evidence de bene esse), 724. 
c. 40 (Undisposed-of residue), 138. 
e. 46 (Illusory appointments), 578. 
1 & 2 Will. IV. c. 58 (Interpleader), 7z1. 
3&4 Will. IV. c. 27 (Limitations), 20, 297, 333, 358-359- 
c. 42 (Limitations), 20, 298 
c. 74 (Fines and recoveries), 232, 255, 470, 538. 
c. 104 (Debts), 294, 302, 326, 337. 
c. 105 (Dower), 205, 219, 248. 
c. 106 (Descents), 327. 
4&5 Will. IV. c. 40 (Debts), 291. 
5&6 Will. IV. c. 65 (Copyright), 697. 
7 Will. EV. and 1 Vict., c. 28 (Limitations), 359. 
r Vict. c. 26 (Wills Act), 197, 217, 247. 
1 & 2 Vict. c. 110 (Judgments), 375. 
2 & 3 Vict. c. 11 (Judgments), 291. 
5 & 6 Viet. c. 69 (Perpetuation of testimony), 722. 
8 Vict. c. 18 (Lands Clauses), 221. 
8 & g Vict. c. 76 (Legacy duty), 201. 
c. 106 (Real property), 94, 47°. 
10 & 11 Vict. c, 96 (Trustee relief), 195. 
12 & 13 Vict. c. 74 (Trustee relief), 195. 
13 & 14 Vict. c. 60 (Trustee Act, 1850), 193, 707. 
14 & 15 Vict. c. 83 (Lords Justices), 502. 
c. 99 (Evidence), 721. 
15 & 16 Vict. c. 55 (Trustees), 193. 
c. 76 (Common Law Procedure, 1852),— 
s. 3 (Forms of action), 8. 
s. 55 (Profert), 51x. 
88. 210, 212 (Forfeiture of lease), 418. 
88. 219, 220 (Ejectment of mortgagor), 361. 
c. 86 (Chancery Jurisdiction Act, 1852),— 
8. 3 (Indorsement in lieu of subpoena), ro. 
s. 48 (Sale of mortgaged estates), 389. 
16 & 17 Vict. c. 7o (Lunacy), 502. 
17 & 18 Vict. c. 36 (Bills of Sale Act, 1854), 403. 
c. 113 (Locke King’s Act), 319, 324. 
c. 120 (Merchant Ships), 406. 
c. 126 (Common Law Procedure Act, 1854), 514, 589, 
597, 613, 638, 676, 704, 721. 
18 & I9 Vict. c. 15 (Judgments), aor. 
c. 43 (Infants’ settlements), 496. 
c. 63, 8. 23 (Debts), 291. 
19 & 20 Vict. c. 97 (Limitation, Sureties), 20, 586. 
c. 119 (Marriage), 496. 
20 & 21 Vict. c. 57 (Malins’ Act), 491, 472, 474. 
c. 77 (Court of Probate), 202, 732, 735: 
c. 85, 8. 21 (Protection order), 444. ® 
s. 25 (Judicial separation), 444. 
21 & 22 Vict. c. 27 (Cairns’s Act), 701. 
c. 93 (Legitimacy declaration), 723. 
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STATUTES—(continued). 


21 & 22 Vict. c. 
22 & 23 Vict. c. 


23 & 24 Vict. c. 
c. 
c. 
c. 
Cc. 
Cc. 


25 & 26 Vict. c. 


27 & 28 Vict. c. 


28 & 29 Vict. c. 
29 & 30 Vict. oc. 
30 & 31 Vict. o. 


gr & 32 Vict. o. 
Cc. 
C. 

32 & 33 Vict. c. 
Cc. 

33 & 34 Vict. o. 
Cc. 

c. 

Cc. 

Cc 

34 & 35 Vict. c. 
Cc. 


108, s. 8 (Protection order), 444. 
35 (Lord St. Leonards’ Act),— 
s. 12 (Powers), 517. 
‘g. 23 (Trustee's receipts), 113. 
8. 29 (Debts), 315. 
8. 31 (Trustee’s indemnity), 174. 
s. 32 (Investments), 177. 
38, ss. 3-5 (Judgments), 291, 303. 
83 (Infants’ settlements), 496. 
126 (Common Law Procedure, 1860), 418, 711. 
127, 8. 28 (Solicitor’s lien), 418-419. 
134 (Charities), 128. 
145 (Lord Cranworth’s Act),— 
88. 11, 13 (Mortgagee’s powers), 363, 390. 
8. 25 (Investments), 177. 
8. 29 (Trustee's receipts), 113. 
42 (Rolt’s Act), 703, 726. 


. 63 (Merchant Ships), 407. 


89 (Companies), 98, 102, 164, 292, 304, 348, 552, 562, 
66 


5. 
r12 (Judgments), 291, 303, 374-375. 


. 114 (Improvement of land), 150. 


86 (Bovill’s Act), 598. 

96 (Bills of Sale Act, 1863), 403. 

48 (Puffer at auction), 576. 

69 (Real estate charges), 322-324, 343- 
s. 2 (Vendor's lien), 322, 343. 


. 131 (Companies), 552. 
. 132 (Investments), 177. 


144 (Assignment of life policies), 72, 94. 
4 (Reversions), 572. 

40 (Partition), 221, 707. 

86 (Assignment of marine policies), 72, 94. 
46 (Specialty debts), 187, 290, 330, 337. 
62 (Debtora’ Act), 436, 738-739. 

14 (Naturalisation), 154. 

28 (Solicitor’s remuneration), 567. 

35 (Appointment), 207. 

76 (Absconding debtors), 938. 

93 (Married Women’s Property), 445-447. 
27 (Investment), 177. 

43 (Dilapidations), 292. 

. 47 (Investments), 177. 


36 Vict. o. 12 (Infante custody), 488, 490. 


36 & 37 Vict. o. 
37 & 38 Vict. c. 
Cc. 
Cc. 


Cc. 
t Cc. 

38 & 39 Vict. o. 
C. 


66 (Judicature Act, 1873), passim. 

37 (Powers Amendment Act, 1874), 578. 

50 (Married Women’s Property Amendment), 447-448. 
57 (Real Property Limitation), 20, 187, 297-298, 333, 


359- 
62 (Infants’ relief), 557. 
78 (Vendor and Purchaser), 37, 186, 380, 665. 
55 (Local Boards), 691. 
77 (Supreme Judicature Amendment Act, 1875), 
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38 & 39 Vict. c. 83 (Investments), 177. 
c. 87 (Land Transfer Act, 1875), 186, 380. 
39 & 40 Vict. c. 17 (Partition Act, 1876), 708. 
40 & 41 Vict. c. 18 (Settled Estates), 221, 444. 
c. 34 (Locke King’s Further Amendment Act), 321. 
41 Vict. c. 19 (Protection order), 445. 
41 & 42 Vict. c. 31 (Bills of Sale Act, 1878), 86, 403. 
ec. 54 (Debtors Act), 739. 
42 & 43 Vict. c. 59 (Set-off), 617. 
ce. 78 (Judicature Act, 1879), passim. 
44 & 45 Vict. c. 12 (Probate duty), 2o1. 
c. 41 (Conveyancing Act, 1881), 22, rr4, 116, 146, 152, 
157, 168, 194, 357, 362, 369, 370, 384, 385, 
389, 39°, 419, 444, 497, 593. 
c. 44 (Solicitor’s remuneration), 567. 
45 & 46 Vict. c. 38 (Settled Land Act), 114, 148, 168, 177, 706. 
ec. 39 (Conveyancing Act, 1882), 39, 194. 
c. 43 (Bills of Sale), 86, 403. 
c. 6x (Bills and Notes), 515. 
c. 75 (Married Woman’s Property), 133, 255, 426, 
428, 429, 436, 445, 448-456, 463, 486, 497, 


558. 
c. 82 (uunacy Regulation), 505. 


46 & 47 Vict. c. 52 (Bankruptcy Act, 1883), 86, 188, 305-312, 387, 
483, 519, 738. 
c. 57 (Patents, Designs, and Trade-Marks), 692. 
47 & 48 Vict. c. 14 (Married Women), 454. 
c. 23 (Investments), 3178. 
c. 54 (Yorkshire Registries), 32, 147, 380. 
c. 71 (Intestates Estates), 137, 217. 
48 & 49 Vict. c. 4 (Yorkshire Registries), 32, 147, 380. 
c. 26 (Yorkshire Registries), 32, 147, 380. 
c. 63 (Patents, Designs, and Trade-Marks), 693. 
49 & 50 Vict. c. 27 (Guardians of Infants), 488-490. 
c. 37 (Patents, Designs, and T'rade-Marks), 693. 
c. 52 (Maintenance on Hesereion), 445. 
50 & 51 Vict. c. 30 (Settled Land), 150. 
c. 73 (Copyholds), 153. 
§r Vict. c. 2 (Investments), 178, 510. 
51 & 52 Vict. c. 20 (Church Lands), 347. 
c. 42 (Mortmain Act, 1888), 118-119. 
c. 50 (Patents), 693-699. 
ec. 51 (Land Charges), 303. 
ce. 59 (Trustee Act, 1888), 117, F511, 157, 159, 161, 180, 
188, 190, 192, 428, 558, 658. 
c. 62 (Debts), 310. 
sz Vict. c. 4 (Investments), 178. 
c. 6 (Investments), 178. 
52 & 53 Vict. c. 30 (Board of Agriculture), 150. 
. 32 (Trust Inveatment), 117, 176, 179. 
41 (Lunatics), 507, and Addenda. 2 
44 (Infants), 492. 
49 (Arbitration), 598, 613. 
c. 56 (Infants), 491. 
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STATUTE OF FRAUDS— 
Trusts, how created before that statute, 54-55. 
Trusts, how created since that statute, 55. 
Trusts, what excepted out of statute, 55. 
Applies to freehold, copyhold, and leasehold lands, ss. 
Applies not to pure personal estate, 55. 
Not available as an instrument of fraud, 639-647. 


STATUTE OF LIMITATIONS. —See LimrraTions, STATUTE OF. 


STATUTE OF USES— 
Uses before the statute, express and implied, 48-so. 
Uses since the statute, express and implied, 48-49. 
Failure of, in accomplishing its object, 52. 
Failure of, causes of, 52. 
Failure of, restoration of equitable use (i.e, trust) from, 52-53. 
Applies to freehold lands, and only to passive uses therein, 53-54. 
Applies not to freehold lands, active uses therein, 53-54. 
Applies not to leasehold lands, 54. 
Applies not to copyhold lands, 54. 
Applies not to pure personal estate, 54. 


STATUTORY CONTRACTS— 
Enforcement of, by injunction, 68.4. 


STAY OF PROCEEDINGS— 
In lieu of injunction, 670. 
On ground of agreement to refer, 597-598. 
Court holds its jurisdiction in reserve, 598. 


STREAMS.—See POLLUTION. 


SUB-PLEDGE— 
Extent of sub-pledgee’s rights, — 
In case of negotiable instrnments, 402. 
In case of non-negotiable instruments and chattels generally, 402., 


SUBROGATION — 
Of creditors to executors carrying on testator’s business, 183-184. 


SUBSTITUTIVE LEGACIES.—See SATISFACTION. 
SUGGESTIO FALSI.—See FRAUD IN Equiry; Mistake ; SoReEry. 
SUPERSTITIOUS USES, 127-128. 

SUPPRESSIO VERI.—B8ce Fraup IN Equity; MISTAKE; SURETY. 


SURCHARGING AND FALSIFYING— 
Accounts, where settled, and shown to be erroneous, 193, 614. 
Error (without fraud) in general sufficient, 193, 614. 


SURETY— 
Utmost good faith required between sureties, 580. 
What concealment of facts by creditor releases surety, 580-582. 
Fact must either have been one which creditor was under an obliga- 
© tion to disclose, 58r. 
Or else an integral part of the immediate transaction, 582. 
Creditor must inquire as to circumstances of suretyship, if there is 
ground to suspect fraud on surety, but not otherwise, 583. 
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SURETY—(continucd). 
Rights of creditor against aurety regulated by instrument of guaranty, 
583-584. 
Surety cannot compel creditor to proceed against debtor, 584. 
Remedies available for surety, — 
(x.) Bill quia timet to compel payment by debtor, 584. 
(2.) Judicial declaration of discharge, 584-585. 
(3.) Action for reimbursement by debtor, 585. 
(4.) Action for delivery up of securities by creditor, 585-586. 
Extension of this right, by M. L. A. Act, 586. 
True operation of that Act, 586. 
(5.) Action against co-surety for contribution, 586-587. 
Available between co-directors, 587. 
When available between co-trustees, 172-173, 588. 
At law, contribution was founded on contract, secus, in equity, 588. 
Different effects of insolvency af one surety at law and in equity 
formerly, 588. 
Contribution against representatives of a deceased surety, 588. 
Parol evidence to show that apparent principal was surety, now 
allowed at law, 589. 
Surety may limit his liability by express contract, 589. 
Surety can only charge debtor for what he actually paid, 589. 
Circumstances discharging the surety or co-surety,— 
(1.) If creditor varies contract with debtor, without surety’s privity, 
589-590. ; 
(2.) If creditor gives time to debtor, without consent of surety, 
and thereby affects the remedy of the surety, 590°. 
Secus, if remedy of surety not thereby affected, 590. 
Also, secus, if creditor reserves bis rights against surety, 591. 
(3.) If creditor releases debtor, 5gr. 
(3a.) If creditor releases one co-surety, 591. 
Secus, if creditor merely covenants not to sue the debtor or 
co-surety, 591. 
No reservation of rights possible in case of actual release, 


592. 
(4.) If creditor loses securities or allows same to get back into 
debtor’s hands, 592-593. 
Marshalling of securities as against sureties, 338, 593, 
Redemption of securities as against sureties, 355-357, 593- 
Tacking as against surety, 378-379, 593. 
None, if surety is also a co-mortgagor, 593-594. 


SURPLUS— 
Of bankrupt’s estate, assigment of, 102-103.—See VOID ASSIGNMENTS. 
Of sale proceeds, on sale by mortgagee, title to, 212.—See Oon- 
VERSION. 


SURPLUS RENTS— 
Applicability of, to repair mortgaged premises, 365. 
When applicable, to diminish principal money, 368-369.—See ANNUAL 
RESTS. 


SURPRISE.—See MisTaAxE; FRavuD IN Equity. 
SURVIVORSHIP. —See 
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SURVIVORSHIP, WIFE'S RIGHT OF.—See Equiry To A SETTLE- 
MENT; REDUCTION INTO POSSESSION. 


TACKING— 
Principle of, 372. 
Origin of, 372-373. 
Rules of, 373-380. 
(1.) Third mortgagee without notice buying in first mortgage may 
tack, 373. 
But must have taken his third mortgage without notice of 
second, 373-374. 
Legal estate must be outstanding in hands of person having 
no privity with prior incumbrancers, 374. 
(2.) Judgment creditor cannot tack, for he did not lend his money 
on security of the land, 374-375. 
Rights of judgment creditors not altered by 27 & 28 Vict. c. 
112, 375. 
(3.) First mortgagee lending further sum on a judgment may tack 
against mesne incumbrancer, 375-376. 
If he have legal estate or best right to call for it, and have 
made the further advance without notice, 376, 
If his first mortgage provides for further advances, effect of 
notice before further advances, 376. 
Aa regards ‘‘ floating securities ” of Co., 376-377. 
(4.) Where legal estate is outstanding, no right of, 377. 
Incumbrancers rank according to time, unless one have better 
right to call for legal estate, 377. 
In building society's mortgages, no tacking in gencral, 377. 
Secus, in certain cases, 378. 
Tacking, as against surety, being surety simply, 378. 
None, if surety a co-mortgagor, 379. 
When a bond debt or simple contract debt may be tacked, 379. 
Tacking abolished by Vendor and Purchaser Act (1874), and restored 
by Land Transfer Act (1875), 380. 
Tacking, non-existent as regards lands in Yorkshire, 380. 
Applicable more readily to pledges and to mortgages of personalty, 
402-403. 
Judgment and simple contract debts, tacking of, 403. 
See also CONSOLIDATION OF MORTGAGES. 


TENANCY IN COMMON— 


Where money’is advanced by persons who take a mortgage jointly, 
there will be a, in equity, 139-141. 


TENANCY, NOTICE OF— 
Effect of, on purchaser, 37. 


TENANT— 
Purchasing estate, 641-642. 
Interpleader by, when, 715-716. 


TENANT AT WILL— 
Mertgagor is, to mortgagee, 362. 


TENANT FOR LIFE.—See Consrrocrive Trusts; Litn; Mornraace; 
Berrtep Laxp Act, 1882, 
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TENANT FROM YEAR TO YEAR— 
Mortgagor's tenant, when he becomes, 363. 


TESTAMENTARY GIFT— 
If imperfect, not supported as a good donatio mortis causd, 197-198. 


TESTATOR.—Seo WILLS. 


TESTIMONY, BILL TO PERPETUATE— 
To preserve evidence in danger of being lost before a question can be 
litigated, 721-722. 
Depositions were not published until death of witness, 721. 
Equity refused, if matter could be at once litigated, 722. 
Or if evidence referred to a right which might be barred, 722. 
What interest entitled a plaintiff to file a, 722-723. 
Before 5 & 6 Vict. c. 09, a mere expectancy insufficient, 723. 
There must also have been some right to property, 723. 
Since 5 & 6 Vict. c. 6y, what interest sufficient, 722-723. 
Under Legitimacy Declaration Act (1858), 723. 
Under Judicature Acts, 723. 
Bill to take testimony de bene casc, how distinguished from, 724. 
Grounds for taking evidence de bene case, 724. 
Common law courts have now jurisdiction, 724. 
Judicature Acts as bearing upon, 724-725. 


TIMBER— 
In case of mortgages, 371. 


TIME, A BAR.—See LIMITATIONS, STATUTE OF. 


TIME OF THE ESSENCE— 
In sales with right of re-purchase, 352. 
Not in mortgages, 350-351. 
Nor in pledges, 401-402. 
In contracts for the sale of Jand, when and when not, 656-657. 
Law and equity now the same regarding, 657. 


TIME TO REDEEM.—See Equity oF REDEMPTIUN ; MORTGAGE, 


TITHES. 
A legal claim, 29. 


TITLE— 
Not proved in partition, 706-707, See PARTITION ; SPECIFIC PERFORM- 
ANCE, 


TITLE-DEEDS— 
Inquiry for, must be made, to evade effect of notice, 35-36. 
Excuses for non-production of, 36. 
Discovery of, formerly, 23-27; now, 27-28. 
Ordered to be delivered up, when, 25-2y. 
Production of, in case of mortgages, 369. 
Delivery up of, on redemption, 369. 
Deposit of, by way of mortgage, 395. 
Effect of mortgagee parting with, 395-34. 
Solicitor’s lien on, 409-410, 
Transfer of, effect of, 200, 201, 475, 644. 
Remedy in case of loss of, 513-514. 
Delivery of, effect of, 644. 
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TITLE OF BOOK— 
Copyright in, 697 


TITLE, WANT OF— 
Effect of, on contracts for sale of land, 660-66r. 


TORTS— 
Are wrongs independent of contract, 679, 683. / 
May be restrained by injunction, 683. 
Varieties of,— 
(1.) Waste, 685-687. 
(2.) Nuisances, 687. 
Generally, 687-688. 
Darkening ancient lights, 689. 
Removal of support, 690. 
Pollution of streams, 690. 
Further pollution of streams, 690-691. 
Libels and slanders, 691-692. 
Injurious trade-circulars and trade-notices, 692. 
By local boarda, 691. 
(3.) Infringements of patents, 692-695. 
(3a.) Infringements of copyrights, 695-698. 
(3b.) Infringements of trade-marks, 698-701. 


TOWN-AGENT.—See Souicitok’s LIEN. 
TRADE-CIRCULARS AND NOTICES, 692. 


TRADE-MARKS— 
Qualifiod property in, apart from legislation, 698-699. 
Property in, by virtue of legislation, upon registration, 699. 
Innocent user, effect of, 699. 
Single words, when they may be, and when not, 699. 
User of a man’s own name, 700. 
Additions tending to deceive the public, 7o0-7or. 


Effect of Patents, Designs, and Trade-Marks Act (1883), 698-699. 
See INJUNCTION. 


TRADE-NAMES.—See TRaDE-Manks. 


TRADE PROFITS— 
Bight of ceatusi que trust to, 163-164. 


TRADE, RESTRAINT OF, 561. 


TRADESMEN— 
Fraudulent sales by, 573. 


TRANSFER— 
Of administration action into Bankruptoy Division, 311-312. 
Of mortgage, may be compelled to avoid foreclosure, 357. 
Of pledge to sub-pledgec or purchaser, effect of, 402. 
Of wife's chose in action, 471, 476. 
Of title-deeds, effect of, 200-201, 476, 644. 
Of shares, when and when not fraudulent, 552-553- 


TRESPASS— 
Where claim of right, 689. 
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TRUST— 
Origin of, in grants to uses, 48. 
Uses arose temp. Edw. IIL, 48-49. 
Chancellor's jurisdiction over conscience enabled uses to be recognised 
in Chancery, 49. 
Uses not recognised at common law, 49. 
Until Statute of Uses, 27 Henry VIII. c. 0, made uses legal 
estates, 5a. 
Resulting use, consideration required to rebut, 51. 
No use upon a use at law, 52. 
Hence equitable jurisdiction, 52. 
Trust distinguished from use for convenience only, 53. 
In equitable estates, equity follows analogy of the law, 53. 
Property to which Statute of Uses is inapplicable, 53-54. 
Trusts might be created by parol until the Statute of Frauds, 54. 
Statute of Frauds required writing to creation of certain trusts, 54-55. 
Exceptions from statute, 55. 
Property to which the statute is applicable, 55-56. 
Definition of, 56. 
Classification of trusts, — 
(1.) Express, 56. 
(2.) Implied, 56. 
(3-) Constructive, 56. 
May ariae without consideration, 66. 
May be for value, 66. 
Upon total failure of, recovery of money, 156. 
See TRUSTS, CREATION OF; SETTLEMENT. 


TRUST INVESTMENT ACT, 1889, 117. 


TRUSTEES— 
Who may be, 154. 
In what sense servants, and in what sense controllers, of ceatui que 
trust, 155-1506. 
Equity never wants, 154. 
May even appoint, to discharge duties of executors, x55. 
May be compelled to perform any act of duty, 156. 
Or restrained from abuse of his legal title, 156. 
Cannot renounce after acceptance, 156. 
Canpot delegate his office, 157. 
Unless there is a moral necessity for it, 157-158. 
Or unless ander Trustee Act, 1888, 157. 
Cannot double delegate in any case, 1s8. 
Care and diligence required of, as regards,— 
(a.)} Duties, 158-160. 
(4.)} Discretions, 160-161. 
Exercise of, controlled by court, 161. 
No remuneration allowed to, 1612. 
Solicitor allowed only costs out of pocket, 162. 
Distinotion between contentious and non-contentious business, 162. 
May stipulate to receive compensation, 162-163. 
A commission allowed for very burdensome truste, 163. e 
Must not make any advantage out of his trust, 155. 
Not enjoy the shooting, 163. 
Not charge more than he gave for purchase of debts, 163. 
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TRUSTEES—(continued). 


Trading with trust estate, must account for profits, 163-164. 
Cannot renew lease in own name, or purchase trust estate, 164. 
Same principles apply to agents and persons in a fiduciary capacity, 
164. 
Exceptional cases in which fiduciary purchases hold good, 165. 
Cases in which fiduciary purchase becomes incapable of rescission, 
165. 
Constructive, not liable to same extent as express, truatee, 165-166. 
Remarks of Lord Westbury in Anox v. Gye, 166. 
Time runs in favour of constructive, 166. 
Constructive, may charge for time and trouble, 166. 
Trustee liable for his co-trustee practically, 167-168. 
Not liable for merely joining pro formd in receipts, 168. 
Joining in a receipt must not permit the money to lie in the hands 
of his co-trustee, 168-169, 
Executor not liable for his co-executor practically, 169-170. 
Difference between co-trustees and co-executors, 169. 
Executor joining in receipt primd facie liable, 169. 
True rule as to receipts by executors, 170. 
Executor liable for wilful default, as regards acts and defaults of co- 
executors, 170-171. 
Lord Cottenham’s judgment in Styles v. Guu, 171-172. 
Recoupment and contribution of trustees and co-trustees, 172-173. 
For breach of trust made good, 173. 
For costa of action, 173. 
Indemnity and reimbursement clauses, utility of, — 
In general, 173. 
In particular instances, 174. 
Indemnity, right of trustee to, 173, 183. 
Lien of, for expenses, 150-151. 
Realisation of such lien, 151. 
Limits of such lien, 152. 
Duties of trustees, — 
(x.) Must get in property, 175. 
(z.) Must secure outstanding property, 176. 
(3-) Must invest in authorised securities, 176. 
Range of investments authorised, — 
rior to 12th August, 1889, 177. 
Since that date, 178. 
(4.) Conversion of terminable and reversionary property, 180-181. 
(5.) Distinguishing between capital and income, 181-182. 
Limit of liability of trustee for non-investment, 182. 
Mortgages by, when with a power of sale, 183. 
Carrying on business of their testator; their rights of indemnity, 
183-184. 
And subrogated rights of their creditors, 184-185. 
Remedies of cestui que trust, in event of breach of trust, — 
(x.) Right to follow trust estate, 185-186. 
Breach of trust creates in general a simple contract debt, 187. 
Breach of trust creates sometimes a specialty debt, 187. 
¢ Present importance of this distinction, 187-188, 
(2.) Right of following the property into which the trust-fand 
has been converted, 188-189. 
(3.) Impounding beneficial interests, 189-190. 
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When money, notes, &c., may be followed, 189. 
Interest payable on breach of trust, 190-191. 
Cases in which more than four per cent. charged, 190-192. 
Acquiescence by cestuis que trustent, effect of, 191-192. 
None, in cases of disability, ro2. 
Release and confirmation of trustee's acts, 192. 
Settlement of accounts, 192-193. 
Surcharging and falsifying, 193. 
Release of, under Trustee Act (1850), 193-194. 
Release of, under Conveyancing Act (1881), 194. 
As to part of trust, 194. 
Release of, under Trustee Relief Act (1847), 195. 
Removal of, generally, 145. 
As to part of trust, 194. 
May lawfully refuse to pay over wife's income to husband, 483. 
See also Trust; Trvats, CREATION OF; IMPLIED AND 
TRUSTS ; SEPARATE ESTATE; &c. 


TRUSTEE ACT (1850), ry 3-14. 


TRUSTEE ACTS (1850 and 1852})— 
Release of trustees under, 193-194. 


TRUSTEE ACT (1888), 117, 157, 159, 161. And see STATUTES. 
TRUSTEE IN BANKRUPTCY.—See BILis or Sate; As 


TRUSTEE RELIEF ACT (1847), 195. 
Release of trustees under, 195. 


TRUSTEE-VENDORS.—See PURCHASE-MONEY. 


TRUST FUNDS— 
Loss of, when and when not trustee liable, 158-160. 
When and when not they may be followed, 183-184. 
When and when not co-trustees Hable, 167-169. 
When and when not co-executors liable, 169-172 
When trustee may purchase, 169-172, 
Remedies for recovery of, 185-189. 
Remedies for recovery of, when barred or not by time, 187-188. 
By acquiescence, 1G1-192. 
By release, 142. 
By confirmation, 192-193. 
Payment of into court, under Trustee Relief Act (1847), 195. 
Lien on, as against fraudulent cesluis que trustent, 189-190, 412. 
When they consist of shares, liability as between the trustec and the 


cestuis que trustent, 552-553- 


TRUSTS, CREATION OF— 

Three requisites to, 103. 

(1.) Certainty of words, 104. 

What words certain and what not, 105. 

(2.) Certainty of subject-matter, 105. 

(3). Certainty of objects, i¢., beneficiaries, 106. 
Effect of want of any one of these, illustrations of, 107.» 
Leaning against construing precatory words as certain, 107. 
Who entitled to benefit where intended trust fails, 107-108, 
The three requisites not required for charities, 120-126. 
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TRUSTS IN FAVOUR OF CREDITORS— 
Revocable as a general rule, 89-90. 
Amounting to mere direction to trustees as to the mode of dis- 
position, 89. 
And being an arrangement for debtor's own convenience, 90. 
But, semble, not revocable after settlor’s death, or where the 
trusts only arise on his death, go-91. 


Irrevocable after communication to creditors, if creditors’ position is 
altered thereafter, 91. 


Irrevocable where oreditor a party to deed, 92. 
Who entitled, and who not entitled, to benefit of, 92. 


TRUSTS IN THE GARB OF POWERS.—See PowEks IN THE NATURE 
or TRUSTS. 


TRUSTS, VARIETIES OF— 
I. Express Private Trusts, 57-117. 
(1.) Executed and Executory Trusts, 57-64. 
(2.) Voluntary Trusts and Trusts for Value, 65-75. 
(3.) Fraudulent Trusts, 76-88. 
(4.) Trusts in favour of creditors, 89-92. 


(5.) Equitable Assignments (scil., Appropriations), 92-102. 
(6.) Precatory Trusts, 103-108, 
(7.) Secret Truats, 108-109. 
(8.) Trusts in tho garb of Powers, 109-111. 
(9.) Purchase-Moneys and ‘I'rustee-Vendors, 111- 17.—See 
these several nine titles. 
II. Express Public Trusts.—Sece CHARITIES, 
IIT. Implied and Resulting Trusts.—See Impliep TRusSTS. 
IV. Constructive Trusts.—See CONSTRUCTIVE TRUSTS. 


UNCONSOIONABLE BARG AINS— 


Where consideration grossly inadequate, 550-551. 
With common sailors, 571. 


With heirs and reversioners, 571-572. 

Doctrines of the court not affected by 32 & 33 Vict. c. 4, 572. 

Knowledge of person standing tn loco parentis does not per se make 
such transactions valid, 572-573. 

Post-obtt bonds, relief in case of, 573. 

Tradesmen selling goods at extravagant prices to infants, 573. 


Party may bind himself by subsequent acquiescence, 573. 
See HARDSHIP, 


UNDERLEASBE, 653-654. 
UNDERTAKING— 

Mortgage of, 348. 
UNDISPOSED-OF PROCEEDS.—See ConvErsion. 
UNDIVIDED SHARE.—See RE-ConvERSION. 
UNDUE INFLUENCE— 


Free and full consent is necessary to validity of a contract, 553. 
See FRAUD IN 


UNEXHAUSTED RESIDUE.—See Cuaririgs ;s Resu.timna Trust. 
UNILATERAL. —See BitarenaL; Misraxe. 


UNSOUND MIND, PERSONS OPF.—See 
UNUSUAL COVENANTS, 66r. 
USE, SEPARATE.—See Separate Estate. 


USES— 
Origin of, 48. 
Quality of, before Statute of Uses, 49. 
Quality of, since Statute of Uses, so. 
No uses upon, at law, 52. 
Secus, in equity, 52-53. 
Might be express or implied, t.c., resulting, 50-51. 
See TRUSTS. 
USES, RESULTING— 


Operation of, 51. 
Consideration to rebut, 51.—See TRUSTER. 


USES, STATUTE OF— 
Object of, so. 
Failure of object of, 52. 
Utility of, 52-53. 
Operation of, 53-54- 
Property to which applicable, 53-54. 
Property to which inapplicable, and why, 54. 
VADIUM.—See MonrrcaceE. 
VALUATION OF CONTINGENT LIABILITY.—See Proor or Dents. 
VALUATION OF SECURITY. —See Sscurkp CrepiTor. 


VALUE— 
Limit of, for investments, 161. 


VALUERS 
Duty of trustee in employment of, 158-159. 
VARYING CONTRACT— 
When and when not it discharges surety, 589-5909. 
Effect of, by parol, 649-652. 
VENDOR AND PURCHASER’S ACT (1874)— 
Provisions vf, regarding legal estate, 
Regarding completion uf contracts, 
VENDOR'S LIEN—See LIEN; IMPROVEMENTS ; COXSTRUCTIVE TRUSTS : 
LOCKE K1ina's AcT. 
VESTING OF LEGACIES—- 
When charged on land, 205. 
When pot charged on land, 205.—See LEGACIEM 
VEXATIOUSNESS, 673-674, 727. 
VIGILANTIBUS NON DORMIENTIBUS QUITAS SUBVENIT— 
Illustrations of the maxim, 41-42.—~See LACHES. 
VIRTUTE OFFICII— 
Legal asseta veat in executor, 285. 
VIVUM VADIT M—See Monrrcacs. 
VOID ASSIGNMENTS. —See AssitoxuMents, vor. 
VOID OR VOIDABLE.—See Fracp 
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VOLUNTARY BONDS— 


Priority of, according as assigned for value or not, 292. 


VOLUNTARY SETTLEMENTS— 


Notice of, does not affect subsequent purchaser, 33-34, 81-82. 
(1.) Under 13 Eliz. c. 5, must be both on good consideration and 
bond fide, 77. 
Not necessarily fraudulent under 13 Eliz. c. 5, 47. 
Settlor indebted at the time of, not necessarily an avoidance of, 


What amount of indebtedness will raise presumption of fraudu- 
lent intent, 77-79. 

Under 27 Eliz. c. 4, voluntary settlement void as against sub- 
sequent purchaser, 81-82, 

Being a subsequent purchaser from the very settlor himself, 82. 

Chattels personal are not within the statute 27 Eliz. c. 4, 81. 

A mortgagee is, a judgment creditor is not, a purchaser within 
the statute, 82. 

Bond fide purchaser under 27 Eliz. c. 4, who is, 82. 

Marriage a valuable consideration under 27 Eliz. c. 4, when and 
when not, 83-85. 

Post-nuptial settlement in pursuance of ante-nuptia]l agree- 
ment, 83-84. 

Post-nuptial settlement supported on slight consideration, 84. 

Mald fide pre-nuptial settlement not supported, 85. 

(3.) Poat-nuptial settlement under Bills of Sale Acts (1878 and 
1882), 85-86. 
(4.) Post-nuptial settlement under Bankruptcy Act (1869), 86-88. 
How far limitations to remote objects in marriage settlements are 
voluntary, 88-89. 
See VOLUNTARY TRUSTS. 


(2. 


ee 


VOLUNTARY TRUSTS— 


Distinguished from trusts for value, 65-66. 
General rules regarding validity of, 65-66. 
Has relation of cestui que trust been constituted ? 66. 
(1.) Where donor is both legal and equitable owner, — 
(a.) Trusts actually created,— 
Either (1.) By conveyance on trust, 67. 
Or (2.) By declaration of trust, 67. 
(d.) Trusta not actually oreated,— 
Hither (1.) No declaration of trust, 67-72. 
Or (2.) Incomplete conveyance on trust, 67-72. 
Examples of trusts actually created, 67-72. 
Examples of trusts not actually created, 67-72. 
(2.) Where donor is only equitable owner, — 
(a.) Trusts actually created, as above, 72-75. 
(b.) Trusts not actually created, as above, 72-75. 
Examples of both, as above, 72-75. 
Not cancelled, as a general rule, 728. 
VOLUNTARY SETTLEMENTS. 


VOLUNTaRY TRUSTS AND TRUSTS FOR VALUE— 


Distinguished in themselves, 65-67. 
Distinguished in their effects, 66-67. 


INDEX. 847 


VOLUNTEERS— 
Not aided to become cestuis que trustent, 66. 
Displaced by subsequent sale for value, 81-82. 
Have no right to specific sale-proceeda, 82. 
May have right to damages, 82. 
Entitled to redeem mortgage, 355. 
See VOLUNTARY Trusts. 


WAGES— 
Priority of, 307. 


WAIVER OF EQUITY.~—See Equity To A SETTLEMENY. 
WAIVER OF FORFEITURE.—See FoRFEITURE ; MISTAKE. 
WAIVER OF LIEN.—See LIEN. 


WAIVER OF SETTLEMENT. —See InFants. 
WARD OF COURT.—See INFANTS ; GUARDIANS. 


WAREHOUSEMAN— 
His lien, 408. 


WASTE— 
By mortgagors and mortgagees.—See MORTGAGE. 
Injunction in cases of, aruse from inadequacy of common law remedy, 
68s. 
Cases to which the common law remedy extended, 685. 
Cases to which the common Iaw remedy did not extend, 685-686. 
In what cases equity interfered, 686. 
Equitable waste, 686, 
Threatened or apprchended waate, 686. 
When a person was dispunishable at law and abused his legal 
right, 686-687. 
In case of tenant-in-tail after possibility of issue extinct, 686. 
Where plaintiff had purely an equitable title, 687. 
Cases of mortgagor and mortgagee, 687. 
Permissive, not remediable, 687. 
Ameliorative waste not now restrained, 687. 
Judicature Acta, effect of, regarding, 687. 


WELSH MORTGAGE.—See MonrtTaace. 


WEST INDIA ESTATES— 
Mortgagees of, their rights, 364. 


WHARFINGERS.—See INTERPLEADER ; LIEN.’ 
WHERE EQUITY EQUAL, LAW PREVAILS.—See Law Prevaita, &c. 
WHO SEEKS, MUST DO, EQUITY.—See He wuo szxxs Eqcrtr, eo. 


WIDOW— 
Settlement by her, on re-marriage, 88-85. 
WIDOWER— 


Settlement by him, on re-marriage, 89. 


WIFE.—See MarRnizp WoMmeEN; ADVANCEMENT; ELECTION; BRPARATE 
EstaTez; EQuITry To A SerrrEMentT: FRAUD OW MakiTat Ricurs; 
Mortoacz ; Prx-Mower; Pararnernaia, ke. 
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WIFE'S ESTATE— 


Upon a mortgage, resulting trust of, 394. 
Being a surety only for the husband, 394, n. 


WILFUL DEFAULT— 


Liability of executor for, 170-173. 

Liability of trustee for, 167-169. 

Mode of proceeding against trustee or executor for, 332 
Liability of mortgagee in possession for, 367-368. 
Liability of mortgagee in possession for, on a sale, 368. 


WILFUL NEGLECT—See PARTNERSHIP. 

WILL, PARTNERSHIP AT.—See PARTNERSHIP. 
WILL, TENANT AT.—See MortTGace. 
WILLS— 


Executory trusts in.—See EXECUTED AND EXxrcuTORY TRUSTS. 

Trusts, creation of, in.—See Trusts, CREATION OF; PRECATORY 
Wonrps., 

Trusts in, for payments of debts and legacies.—See CHARGE OF DEBTS. 

Admission of parol evidence in construction of.—See Paro. Evi- 
DENCE ; EXTRINSIC EVIDENCE, 

Conversion under.— See CONVERSION, 

When inconsiatent or alternative bequests in.—See ELECTION, 

When cumulative or substitutionary bequests in.—See SATISFACTION ; 
LEGACIES. 

Rewards for influencing testator in making a will fraudulent.—See 
FRAUD IN Equity. 

Accident in not making.—See ACCIDENT. 

Mistakes in, when and what corrected in equity.—See MISTAKE. 

Frauds in.—See Bint TO ESTABLISH WiLL; PROOF OF WILLS. 


WINDING UP OF COMPAN Y— 


Effect of order for, upon veidable contracts, 551-552. 
Granting of injunctions in, 669-670. 


WITNESSES.—See Dg BENE EssE; DISCOVERY; TESTIMONY, PER- 


PETUATION OF. 


WORDS— 


Amounting to a trust, 104. 
Creating separate estate, 426. 
Creating restraint on anticipation, 441. 


WRIT NE EXEAT REGNO.—See NE Exgat REGNO, WRIT OF. 
WRITS — 


Procedure at common law, cramped and inflexible, 7 
In consimut casu, statute giving, and failure thereof, 89. 


WRONG— 


Equity will not suffer, without remedy, 16-17. 


YORKSHIRE— 


Landa in, 32, 147, 380-381. 


YORKSHIRES REGISTRIES ACT (1884), 32, 147, 380. 
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Second Edition, in 8vo. Price 21s., cloth, 


THE LAWS OF INSURANCE: 


+, Wife, Acctvent, and Gruarantec. 
EMBODYING 


CASES IN THE ENGLISH, SCOTCH, IRISH, AMERICAN, AND 
CANADIAN COURTS. 


By JAMES BIGGS PORTER, 
OF THK INNER TEMPLE AND SOUTH EASTERN CIRCUIT, BARRISTER-AT-LAW. 


ASSISTED BY 
W. FEILDEN CRAIES, M.A., 


OF THE INNER TEMPLE AND WESTERN CIRCUIT, BARRISTER-AT-LAW. 


“In reviewing the first edition of this book we expressed an opinion that it was a painstaking and 
useful work. Its utility has been shown by the speedy appearance of the present edition, and the labour 
of its authors is still apparent to anyone who will glance through its pages.” —Solicitors' Journad, 


* The success of the first edition proves its value. It is clearly and concisely compiled, and upwards of 
2,500 Cases are quoted.”—Law Times. 

‘Mr. Porter's useful book on insurance Jaw has reached a second edition in less than three years, which 
is not common in a book of this class. The fact is, that in taking up insurance law in all its branches, 
except marine insurance, he hits na popular subject. . . . . Mr. Porter well fills the gap thus 
made for him, and he has called to his aid a useful coadjutor in the person of Mr. Craies."—Law Briel 

‘When writing on the first edition in 1884, we ventured to predict for Mr, Porter's work a great success. 
We spoke in terms of unqualified commendation concerning the lucidity of the author's style, the thorough- 
ness of his work and his happy gift of narrowing down broad and diffusive subjects into a small space. 

tical experience of the contents of the volume during the past three years has, we may say, fully con- 
firmed our favourable views.”— Jusurance Kecard. 





In Royal] 12mo, price 20s., cloth, 


QUARTER SESSIONS PRACTICE, 


A VADE MECUM OF GENERAL PRACTICE IN APPELLATE AND 
CIVIL CASES AT QUARTER SESSIONS. 


By FREDERICK JAMES SMITH, 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, AND RECORDER OF MARGATE. 


Second Edition. In one volume, 8vo, price 215., cloth. 


A COMPENDIUM OF THE LAW RELATING TO 
EXECUTORS AND ADMINISTRATORS, With an Appendix of 


Statutes, Annotated by means of References to the Test. Second Edition. 
By W. Grecory WALKER, B.A., of Lincoln's Inn, Barrister-at-Law, and 
EpGar J. Exucoop, B.C.L., M.A., of Lincoln’s Inn, Barrister-at-Law. 


“We highly approve of Mr. Walker's arrange- °° Mi. Walker is fortunate in his choice of a sub- 
ment... . . The Notes are full, and as far as we , ject, and the power of treating it succinctly, for 
have been able to ascertain, carefully and accurately . the ponderous tomes of Williams, however satisfac- 
compiled... . . . We can commend it as bearing tory as an authority, are necessarily inconvenient 
on its face evidence of skilful and careful labour, ; for reference as well as expensive. .... . On the 
and we anticipate that it will be found a very — whole we are inclined to think the book a good and 
era Sager substitute for the ponderous tomes useful one."—Law Journal. 

ype — esteemed and valued Williams.”— 

Se 


In royal 12mo, price 4s., cloth, 
¢ A DIGEST OF THE LAW OF 


PRACTICE UNDER THE JUDICATURE ACTS AND RULES, 


AND THE CASES DECIDED IN THE CHANCERY AND COMMON LAW DIVISIONS 
FROM NOVEMBER 1875 TO AUGUST 1880, 


By\W. H. HASTINGS KELKE, M.A., Barrister-at-Law. 
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In 8vo, price §s., cloth 


THE LAW OF MAINTENANCE AND DESERTION, 


AND THE ORDERS OF THE JUSTICES THEREON. By rede 
CHEVALLIER MARTIN, Chief Clerk of the Lambeth Police Court, and Joint Author 
of the “ Magisterial and Police Guide, ” &e. 
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Second Edition. Crown 8vo, price Bs. 6d, cloth, 


THE LAW OF ARBITRATION AND AWARDS; 


With Appendix containing Lord Denman’s ARBITRATION BILL, AND 
STATUTES RELATING TO ARBITRATION, and a collection of Forms 
and Index. Second Edition. With a Supplement containing an Abstract of the 
Arbitration Act, 1889. By JosHwuA SLATER, of Gray’s Inn, Barrister at-Law. 

*," The Supplement can ne ea separately, price 6d 


reat aaa Sila snap. 


In crown 8vo, price 6s., cloth, 


THE PRINCIPLES OF MERCANTILE LAW. By 


Josnua SLATER, of Gray's Inn, Barrister-at-Law, Author of ‘*The Law of 
Arbitration and Awards. 


In 8vo, price 12s., cloth, 


THE LAW AND PRACTICE OF DISCOVERY in 


the SUPREME COURT of JUSTICE. Wir AN ApreNnpIx OF Forms, 
Orpers, &C., AND AN ADDENDA GIVING THE ALTERATIONS UNDER THE 
New RuLEs oF Practice, By CLARENCE J. Pee, of the Inner Temple, 
Barrister-at-Law. 


“Mr. Peile has done well in writing this book. The subject is carefully yet tersely treated.”—Law Times, 


In one volume, 8vo, price 18s., cloth, 
THE LAW AND PRACTICE RELATING TO 


PETITIONS IN CHANCERY AND LUNACY, 


IncLupING THE SETTLED ESTATES ACT, LANDS CLAUSES ACT, 
TRUSTEE ACT, WINDING-UP PETITIONS, PETITIONS RELATING 
TO SOLICITORS, INFANTS, Erc., Etc. WiITH AN APPENDIX OF Forms 
AND PRECEDENTS. By SyDNEY E. WIL11AMs, of Lincoln’s Inn, Barrister: 
at-Law. 


Second Edition, in 8vo, price 28s., cloth, 


A SELECTION OF PRECEDENTS OF PLEADING 


UNDER THE JUDICATURE ACTS IN THE COMMON LAW DIVISIONS, 
With Notes explanatory of the different Causes of Action and Grounds of Defence ; and 
an Introductory Treatise on the Present Kules and Principles of Pleading as 
illustrated by the various Decisions down to the Present Time, 


By J. CUNNINGHAM and M. W. MATTINSON. 


SECOND EDITION. 
By MILES WALKER MATTINSON, of Gray’s Inn, Barrister-at-Law, and 
STUART CUNNINGHAM MACASKIE, of Gray’s Inn, Karrister-at-Law. 


REVIEWS. 


“The notes are very pertinent and satisfact the ili ay Eig poi present system of pleading 
are. excellent, and the precedents will be fied ves very useful,”—/rish Times, 
work which, in the compass of a single portable volume, contains a brief Treatise on thé 
avd Rules of Pleading, and a carefully annotated body of Fortis which have toa great extent gone t 
the entirely separate sifting processes of Chambers, Court, its an Judge mbers, cannot fail te be a ~~~ 
useful companion in the Practitioner's daily routine."—Law Magazine and Reville. 
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Second Edition, in 8vo, price 25s., cloth. 


REMODELLED, MUCH ENLARGED WITH SEVERAL NEW 
CHAPTERS ON “LIGHT,” “*SUPPORT,” Z7C. 


EMDEN’S LAW RELATING TO 


BUILDING, BUILDING LEASES, 
AND BUILDING CONTRACTS. 


é WITH A FULL COLLECTION OF PRECEDENTS, 
TOGETHER WITH THE 


STATUTE LAW RELATING TO BUILDING, 
WITH NOTES AND THE LATEST CASES UNDER THE VARIOUS SECTIONS, 
By ALFRED EMDEN, 


OF THE INNER TEMPLE, ESQ., BARRISTER-AT-LAW; AUTHOR OF THE ‘‘ PRACTICE IN WINDING-UP 
COMPANIES,” “A COMPLETE COLLECTION OF PRACTICE STATUTES, ORDERS, AND RULKS, 
FROM 1275 TO 1885," *‘ THE SHAREHOLDER’S LEGAL GUIDE,” ETC., ETC. 


** We were able to speak in terms of commendation of the First Edition of this book, but we can say 
much more for the present edition. Mr. Emden has re-written and enlarged his work, and in its present 
form it constitutes a complete, and so far as our examination has gone, an accurate treatise on the branch 
of the law to which it relates.”- Solicitors’ Fousnal. 

“We had occasion to speak favourably of the First Edition of Mr. Emden’s work, and we have nothin 
but commendation to award to the Second Edition, which has practically been re-written and very muc 
enlarged.”— Zhe Field. ; . 

** With the revisions and additions, Mr. Fmden’s treatise claims in a higher degree to be considered the 
most comprehensive text-book of the law relating to building, that has been published in a single volume.” 
~— The Building News. 

“This work viewed as a whole, is in all ways a standard authority on all the subjects treated, and it is 
in reality asmall Law Library on building subjects, ingeniously and most lucidly compressed in a single 
volume,"— Zhe Butiding World. 

**No more useful book for architcct, contractor, or building owner, has been published than ‘ Emden's 
Law of Building, Building Leases, and Building Contracts,’ and its re-issue as a revised and extended 
work will be generally apprecuiey "~~ The Architect. 

** A second edition of Mr. Alfred Emden’s useful work on Zhe Law relating to Building Leases, and 
Building Contracts, has just been issued by Messrs. Stevens & Haynes, Bell Yard, Temple Bar. The 
first edition soon became exhausted, and the learned author has entirely rewritten, remodelled, and 
considerably enlarged the previous edition. There is a good collection of precedents with respect to 
matters connected with building, together with the Statute Law relating to building, with notes, and the 
latest cases under the various sections. A new and comprehensive index has been compiled, and last, but 
not least, is an excellent glossary of architectural and building terms used in the ituilding Act, building 
Jeases and contracts, &érc."— Late Times. 

**We have been asked from time to time which is the text-book of the Law relating to Building, 
Building Leases, and Building Contracts, and we have had to reply that, so far as we know, the com- 

rehensive work published by Messrs. Stevens & Haynes, of Bell Yard, ‘temple Bar, by Mr. Alfred 
Emden, is the best and most generally useful we know. We mention this fact because a second edition 
has just been published, ‘' rewritten, remodelled, and enlarged,” on the law relating to buildings, with new 
chapters on damage to see panded or person caused by building, gas and water, support, party walls, and 
ight. Voluminous precedents are also given, with a comprehensive view of the Statute Law, which 
has materially changed since the first edition was published in 1882. Jt is well that those engaged in the 
duilding trade should bear this in mind, as much litigation would therefore be avoided, with its consequent 

pe and poeayance: The book is rendered more valuable from its glossary and well-arranged index.” 
—Bei twee... 

ee The present treatise of Mr. Emden deals with the subject in an exhaustive manner, which leaves 
nothing to be desired... . The book contains a number of forms and precedents for building leases and 

ta which are not to be found in the ordinary collection of precedents.”"— She Times. 

** Mz. Emden has obviously given time and labour to his task, and therefore will save time and labour 
to those who happer. to be occupied in the same field of enquiry."—Law Jexrnad. 

** it may safely be r&:ommended as a practical text-book and guide to all people whose fortune or 
misfortune it is to be interested in the construction of buildings and other works.”—Saturday Review. 

“To aupply this want is the writer's object in publishing this work, and we have no hesitation in 

our opinion that it will be found valuable Ly several distinct classes of persons . .. . it seems 
to usa good and useful book, and we recommend the purchase of it without hesitation.” 7he Bader. 

* From the point of view of practical utility the work cannot fail to be of the greatest use to all who 

a firth faw in the course of their building operations. They will find both a sound 


arrangement 
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In royal 8vo, 1100 pages, price §2s. 6e., cloth. 


THE LAW OF THE DOMESTIC RELATIONS, 


INCLUDING 


HUSBAND AND WIFE: PARENT AND CHILD: GUARDIAN AND 
WARD: INFANTS: AND MASTER AND SERVANT. 


By WILLIAM PINDER EVERSLEY, B.C.L., M.A, 


OF THE INNEK TEMPLE, RARKISTER-AT-LAW,. 


“Te is essentially readable and interesting, and ought to take a high place among text books... . We 
Say, without hesitation, that this is a learned book, written in a peculiarly fascinating style, having regard 
to the nature of the subject, . . . It can only he said, therefore, that the book is deserving of success upon 
the merits ; and that the attempt to combine the treatment of three branches of the law which have hitherto 
been unnaturally divided shows, in itself, a comprehensive grasp of principle.”—~ Law Times. 

** This is an admirable endeavour tu treat in one volume a series of topics which may well be treated to- 
gether, but which have not hitherto formed the subject of a single treative. . . . Mr. Eversley's style is plain 
withont being bare, and he has produced a readable as well as a practically useful treatise.”—Law Journal, 


“The author may be congratulated upon having produced an excellent treative on this branch of the 
Jaw, well pre 4 clearly written, and complete. A word of praise, too, must be accorded to 
laborious care with which he has accumulated relerences to the various Reports, and constructed his very 
full index."—~—-Sediciters' Journal. 


In one volume, royal 8yvo, price 3os., cloth, 


THE LAW RELATING TO THE 


SALE OF GOODS AND COMMERCIAL AGENCY. 


By ROBERT CAMPBELL, M.A., 


OF LINCOLN’S INN, BARRISTER-AT-LAW$ ADVOCATE OF TILE SCOTCH BAR 
AUTHOR OF THE ‘SLAW OF NEGLIGENCE,” BTC 


“‘ Notwithstanding the eaistence of the works referred to by the author in his preface he has produced 
a treatise which cannot fail to be of utility to practising Jawyers, and to increase his own reputation, “= 


flaw Times. 


In one volume, 8vo, 1879, price 2os., cloth, 
A TREATISE ON THE RULES WHICH GOVERN 


THE CONSTRUCTION AND EFFECT OF 
STATUTORY LAW. 


WITH AN APPENDIX OF CERTAIN WORDS AND EXPRESSIONS USED IN STATUTES* 
WHICH HAVE BEEN JUDICIALLY OR STATUTABLY CONSTRUED 


By HENRY HARDCASTLE, 


OF THE INNER TEMPLE, RARRISTER-As-LAW; 
AND JOINT-EDISOR OF ‘SELECTION PETITION REPURTS. ’ 


“* We should be doing less than justice, however, to the usefulness of Mr. Hardcastle's book 
if we did not point out a valuable special feature, consisting of an appendix devoted to the 
collection of a list of words which have been judicially or statutably explained, with reference 
to the cases in which they are so explained. We believe this is a feature peculiar to Mr. Hard« 
castle's Treatise, and it1s one which cannot fail to commend itself to the profession."—, 


Magasine and Review. 





In one volume, 8vo, price 28s., cloth, 


THE LAW RELATING TO PUBLIC WORSHIP; 


With ial reference to Matters of Ritual and Ornamentation, and the Means of 
ring the Lue Observance thereof, and containing in extenso, with Notes and 
References, The -Public bead Regulation Act, 1574; The Church Discipline 
Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1569, . 
compared with the Present Rubric; the Canons; the Articles; and the Injunc- 
tions, Advertisements, and other Original Documents of Legfi Authority, 7 
Sewarp Brice, LL.D., of the Inner’ Temple, Barrister-at-Law. 
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Now ready, in 8vo, price 30s., cloth, 


THE PRACTICE ON THE CROWN SIDE 


Of the Queen's Bench Division of Her Majesty’s High Court of Justice 


(Founded on CoRNER’s CROWN OFFICE PRACTICE), including 
APPEALS FROM INFERIOR COURTS; WITH APPENDICES OF RULES AND FORMS, 


By FREDERICK HUGH SHORT, 
Chief Clerk of the Crown Office, Author of '‘ Taxation of Costs in the Crown Office,” and Editor 
of ‘‘ Crown Office Rules and Forms, 1886 ;"’ and 
FRANCIS HAMILTON MELLOR, M.A., 
‘Trin. Coll. Camb., Northern Circuit, Inner Temple, Barrister-at-Law. 


In 8vo, price 12s., cloth, 


THE CROWN OFFICE RULES AND FORMS, 1886. 


The Supreme Court of Judicature Acts and Rules of the Supreme Court 1883, relating to 
the Practice on the Crown side of the Queen’s Bench Division ; including Appeals 
from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with Notes, 
Cases, and a Full Index. By F. H. SHORT, Chief Clerk of the Crown Office, 
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In 8vo, price 6s. 6d., cloth, 


THE CUSTOMS AND INLAND REVENUE ACTS, 


1880 and 1881 (43 Vicr. Car. 14, and 44 Vict. Cap. 12), 


So far as they Relate to the Probate, Legacy, and Succession Duties, and the Duties on 
Accounts. With an Introduction and Notes. By ALFRED Hanson, Esq., Comp- 
troller of Legacy and Succession Duties. 

®.° This forms a Supplement to the Third Edition of the Probate, Legacy, and Succession Duty 
Acts, by the same Author. 
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Third Edition, in 8vo, 1876, price 25s., cloth, 
THE ACTS RELATING TO PROBATE, LEGACY, AND 
SUCCESSION DUTIES. Comprising the 36 Geo. HI. c. 52; 45 Geo, III. 
c. 28; §5 Geo. ITI. c. 184; and 16 & 17 Vict. c. §13; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scotland, 
and Ireland, An Appendix of Statutes, Tables, and a full Index. By ALFRED 
HANSON, of the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy 

and Succession Duties. Incorporating the Cases to Michaelmas Sittings, 1876. 


"le is the only complete book upon asubject of ‘* His book is in itself a most useful one; its 
great importance. author knows every in ana out of the subject, and 
**Mr. Hanson is peculiarly qualified to be the has prcvenicd the whole in a form easily and 
adviser at such a time. Hence a volume without readily handled, and with good arrangement and 
a rival."—Law Times. clear exposition.” —Sel/istors’ | 


In royal 8vo, 1877, price 10s., cloth, 
LES HOSPICES DE PARIS ET DE LONDXES. 


THE CASE OF LORD HENRY SEYMOUR’S WILL 
(WALLACE v, THE ATTORNEY-GENERAL). 
Reported by FREDERICK WAYMOUTH GIBBS, C.B., Barrister-at-Law, 


LATE FELLOW OF TRINITY COLLEGE, CAMBRIDGE, 


In 8vo, 1867, price 16s., cloth, 


CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 


THE CHARITY COMMISSIONERS’ JURISDICTION ACT, 1862; 
caf THE ROMAN CATHOLIC CHARITIES ACTS: 
| ‘Tegether with a Collection of Statutes relating to or affecting Charities, including the ; 
Mortmain Acts, Notes of Cases from 1853 to the present timc, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copia.s Index. Second Edition. 


‘ HUGH COOKE and R. G. HARWOOD, of the Charity Commission. 
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Second Edition, in r Volume, medium 8vo, price 355., cloth. 


EMDEN’S COMPLETE COLLECTION 


PRACTICE STATUTES, 
ORDERS AND RULES. 


BEING 
A SELECTION OF SUCH PRACTICAL PARTS OF ALL STATUTES, 
ORDERS AND RULES, AS ARE NOW IN FORCE 


AND RFLATE TO THE 


PRACTICE AND PROCEDURE OF THE SUPREME COURT. 


From 1276 to 1|886. 


WITH TABULATED SUMMARIES OF THE LEADING CASES 
AND ANALYTICAL CROSS-REFERENCES 


By ALFRED EMDEN, 


OF THE INNER TEMPLE, ESQ., BARRISTER-AT-LAW } AUTHOR OF “ THE PRACTICE IN WINDING-UP 
COMPANIES 5" §" THE LAW RELATING 10 BUILDING, BUILDING LEASES, AND CONTRAUTS 3” 
‘THE SHAREHOLDER S LEGAL GUIDE ° ETC, 


ASSISTED BY 
HERBERT THOMPSON, M.A., 


OF THE INNEK TEMPLE, ESQ., BARRISTER-AI-LAW. 


*,° In this Edition, all the new Statutes, Rules of Court, and Orders have been priuited, and nearly two 
thousand additional cases have been added. 
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EXTRACT FROM PREFAOR. 
THe object of this work is to bring together in one volume all such practical parts of any statutes, 


orders, and rules, as are now in force, and relate to the practice and procedure of the Supreme Court. 

The plan of the work has been to arrange the Statutes, as far as possible chronologically ; but where 
ever there are other Statutes which wholly relate to the subject of the first in date, they have generally 
been placed immediately after it. A cross-reference to each Act is also placed in its chronological order, no 
that it may at once be seen where the particular Act is printed. The thick type shoulder-notes refer to the 
chronological order, and the shoulder-notes in smaller type to the Statutes on the particular page. No 
arrangement, made with the object of avoiding the necessity of reprinting portions of the Acts, can be 
entirely uniform, but with the Table of Contents, and a comprehensive Index, it is anticipated that the 
sections of the various Acts and Rules will be readily found, and that is the sole object of any 


arrangement, 


REVIEWS. 

‘By means of a ey full index and frequent cross references, the practitioner will have litule difficulty 
in finding any provision he may require to consult. The selection of the sections of Statutes and of ¢ 
rules, does much credit to the car¢ and industry of the authors... ... The book is admirably printed, 
and the index deserves much praise for its completeness.”—~Solicttors’ Journad, 

he arrangement of the book, though at first sight it may appear a little complicated, will he found 
on examination clear and good. An ingentous system of headnotes and crose references, combined with 
an excellent index, obviate any objections which can be raised to the system which has been adopted... , 
No practice book, however, of which we are aware, contains so much in so reasonable a space."—Z 
Journal. ie 

‘** The comprehensive title of this work of practice creates expectation, and it is no mean praise to say 
that the performance fairly equals the promise ... It is a good point that besides the Statutes, Rules, 

Orders, Mr. Emden gives the notices issued by the Registrars and like authorities, a kind of informa- 
tion often difficult to find.” Law Quarterly. ; 

** The 1300 odd of which it consist. contains much of extreme value to th@practitioner. He will 
there find an immense y of statute law relating to practice, arranged in chronological order, and the 
fact that all the sets of rules and forms winch have been issued under such Acts of Parliament as the Con- 
veyancing Acts are set out f# ¢.xfenso, in a clear and convenient form. In addition to this the contents are 
exceedingly well indexed, and the reader is theretore able in a moment to find any point he may want—~a 
great recommendation in a work of this character.”—Law Times. _ 

“ No one can deny that the idea is good, and we think any i observer will come to the conclusion: 
that the work is done. . . . We think the a very valuable one... . We think 

i generally will find it most useful and handy for reference, and it will @rm an excailent work 
the commencement of the library of many barristers and solicitors just starting. —Law Siudent's 


ee 
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HIGGINS’S DIGEST OF PATENT CASES. 


Price 215., 
A DIGEST OF THE REPORTED CASES 


RELATING TO THE 


LAW AND PRACTICE OF LETTERS 
PATENT FOR INVENTIONS, 


Decided from the passing of the Statute of Monopolies to the present time; 


Together with an Appendix, giving the Reported Cases from June, 1875, to March, 1880, 
as also some Cases not reported elsewhere. 


By CLEMENT HIGGINS, M.A., F.C.S., 


OF THE INNER TEMPLE, BARRISTER-AT-LAW,. 


Mr, Higs ins’s work will be useful as a work of reference. Upwards of 700 cases are digested : and, 
besides a table of contents, there is a full index to the subject-matter ; and that index, which greatly 
enhances the value of the book, must have cost the author much time, labour, and thought.” —~Law Fournad. 

‘*¢This is essentially,’ says Mr. Higgins in his preface, ‘a book of reference.’ It remains to be added 
whether the compilation is reliable and exhaustive. It is only fair to say that we think it is; and we will 
add, that the arrangement of subject-matter (chronological under each heading, the date, and double or 
even treble references being appended to every decision) and the neat and carehilly cxecsted index (which 
is decidedly above the average) are such as no reader of ‘essentially a book of reference’ could quarrel 
with.”—Solicitors' Journal, 

“On the whole, Mr. Higgins’s work has been well accomplished. It has ably fulfilled its object by 
supplying a reliable and authentic summary of the reported patent law cases decided in English courts of 
Jaw and equity, while presentin a complete history of legal doctrine on the points of law and practice 
relating to its subject."—/rish Law Times. : 

“Mr. Higgins has, with wonderful and accurate research, produced a work which is much needed, since 
we have no collection of patent casera which does not terminate yearsago. We consider, too, ifan inventor 

urnishes himself with this Digest and a little treatise on the law of patents, he will be able tu be as much 
his own patent lawyer as it is safe to Ben oem. and Literary Review. 

“* Mr, Higgins's object has been to supply a reliable and exhaustive summary of the od age patent cases 
decided in English courts of law and equity, and this object he appears to have attained. The classifica- 
tion is excellent, being, as Mr. Higgins very truly remarks, that which naturally suggests itself from 
the practical working of patent law ente The lucid style in which Mr. Higgins has written his Digest 
will not fail to recommend it to all who may consult his book ; and the very copious index, together with 
the table of cases, will render the work especially valuable to professional men."—Afining Journal. 

“‘ The appearance of Mr. Higgins’s Digest is exceedingly opportune. The plan of the work is definite 
and simple. We consider that Mr. Higgins, in the production of this work, has met a long-felt demand. 
Not gee! J the legal profession and patent agents, but patentees, actual or intending inventors, manufac- 
ture their scientific advisers will find the Digest an invaluable bobdk of reference.”’—Chemical News. 

** The arrangement and condensation of the main principles and facts of the cases here digested render 

work invaluable in the way of reference."— Standard. 3 

*“* The work constitutes a step in the right direction, and it is likely to prove of much service as a guide, 
a by no means immaterial] point in its favour being that it includes a number of comparatively recent 
cases,” —~ Engineer. 

** From these decisions the state of the law w any point connected with patents may be deduced. 
In fine, we must pronounce the book as invaluable to all whom it may concern."—Qwsarterly Fourna:s of 


In 8vo, price 6s., sewed, 


A DIGEST OF THE REPORTED CASES 
RELATING TO THE 


LAW AND PRACTICE OF LETTERS PATENT FOR INVENTIONS 


DECIDED BETWEEN JUNE, 1875, AND MARCH, 188c: 
TOGETHER WITH SOME UNREPORTED CASES. 


FORNING 
4N APPENDIX TO DIGEST OF PATENT CASES. 
; By CLEMENT HIGGINS, 


RARRISTER-AT-LAW, 
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Now ready, in 8vo, price 10s. 6¢., cloth. 


OUTLINES OF THE LAW OF TORTS. 


By RICHARD RINGWOOD, M.A, 


OF THE MIDDLE TEMPLE, RBARRISTER-AT-LAW { AUTHOR OF “PRINCIPLES OF BANKRUPTCY, &c., 
AND LECTURER ON COMMON LAW TO THE INCORPORATED LAW SOCIETY. 


“This is a work by the well-known author of a student's book on Bankruptcy. Its groundwork is a 
series of lectures delivered in 1887 by Mr. Ringwood, as lecturer appointed by the Incorporated 
Society. It is clear, concise, well and intelligently written and one rises from its perusal with feelings of 
pleasure. . . . After perusing the entire work, we can conscientiously recommend it to students,"—- 
Law Students’ Fournal. 


*“‘ The work is one we well recommend to law students, and the able way in which it is written reflects 
much credit upon the author."—Law Times. 


Pe cai alas book is a plain and straightforward introduction to this branch of the law.’ —Lew 
ournal, 


In 8vo, price 25s., cloth, 


THE LAW OF COMPENSATION FOR LANDS, HOUSES, &. 


UNDER THE LANDS CLAUSES, RAILWAY CLAUSES CONSOLIDATION AND 
METROPOLITAN ACTS 


THE ARTIZANS AND LABOURERS’ DWELLINGS IMPROVEMENT ACT, 1875, 
WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 


FIFTH EDITION, ENLARGED, WITH ADDITIONAL FORMS, INCLUDING 
PRECEDENTS OF BILLS OF CosTs, 


By EYRE LLOYD, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW. 


“The work is eminently a practical one, aud is of great value to practitioners who have to deal with 
compensation cases."—Solicitors’ Fournal. 


“It is with much gratification that we have to — satisfactory it appears to us in every point of 
express our unhesitating opinion that Mr. Lloyd's view—comprehensive in its scope, exhaustive in ite 
treatise will prove thoroughly satisfactory to the treatment, sound in its exposition.”—/rish Low 
profession, and to the public at large. Thoroughly Times. 

“ Sn providing the legal profession with a book which contains the decisions of the Courts of Lave and 
Equity upon the various statutes relating to the Law of Compensation, Mr, Lyre Lloyd has tong since 
eft all competitors in the distance, and his book may now be considered the standard mwork upon the sub- 
ject. The plan of Mr. Lloyd's book is generally known, and tts lucidity is appreciated ; the present quite 
fulfils all the promises of the preceding editions, and contains tn addition to other matter a comple ¢ wet 
of forms under the Artizans and Labourers Act, 1875, and specimens of Bills of Costs, which will be found 
a novel feature, extremely useful to legal practitioners.” —JUSTICR OF THE PEACE. 


In 8vo, price 7s., cloth, 


THE SUCCESSION LAWS OF CHRISTIAN COUNTRIES, 


WITH SPECIAL REFERENCE TO 
THE LAW OF PRIMOGENITURE AS !{T EXISTS IN ENGLAND. 
By EYRE LLOYD, B.A., 


©” THE INNER TEMPLE, RARRISTER-AT-LAW; AUTHOR OF “THE LAW OF COMPENSATION 
UNDER THE LANDS CLAUSES CONSOLIDATION ACTS,” ETC. 


“Mr. E LI compresses into little more than eighty es a considerable amount of matter both 
valuable sad acces Yond his quotations from Diplomatic Reports by the present Lord Lytton, and 
other distinguished public servants, throw a puree light on a narrative much of which is bag ha 
reading. We can confidently recommend Mr. Eyre Lloyd's new work as one of great 
utility, if, indeed, it be not unique in our language, as a book of reference on Foreign Saccession Laws.” 
— Magasine and Review. : 
“Mr. Eyre Lioyd has composed a useful and interesting abstract of the laws on the subject of ns0cene 


sion to in Christian countries, with special reference to the law of primggeniture 
Sa iy Review. 
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In one volume, royal 8vo, price 42s., cloth, 


PRINCIPLES OF THE LAW OF NEGLIGENCE. 


By THOMAS BEVEN, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AUTHOR OF “THE LAW OF EMPLOYER'S LIABILITY 
FOR THE NEGLIGENCE OF SERVANTS CAUSING INJURY TO FELLOW SERVANTS. 


“‘ He has treated the well-known subject of Negligence in a scientific way, and has not been content with 
merely collecting in more or less relevant positions, a number of cases which anyone could find for himself 
in any ab, Sapa Law Reports, but has endeavoured to reduce from the chaos of decided cases a systematic 
study of the subject, with clear enunciations of the principles he finds governing the various decisions. In 
the arrangement of the book the author has been very happy in his method, a by no means easy task in the 
treatment of a subject in which each branch of it in reality overlaps anuther. . . . A good index and 
clear type increase the value of a book which will without doubt receive the hearty commendation of the 
profession as a successful completion of the author's ambitious task.” —Laz 7 vnes. 


"* The reader who takes these as samples of the work, will find how careful and exhaustive Mr. Beven has 
been, and how valuable a contribution he has made to the important branch of the law with which he has 
undertaken to deal.”— Solicitor's Yournaé. 


** In respect of the style of treatment of the subject, the book must be highly commended. _ It will be of 
service to every lawyer who wishes rather to get an intelligent understanding of the Law of Negligence, 
than merely to find correct and reliable legal propositions for practical use and that whether he be a student 
or a practitioner. ‘To the student the work is valuable for the searching and well-sustained discussion of the 
cases ; and to the practitioner there are presented all the cases that bear on most points for which he may 
be in search of authority. One of the chief merits of the work is, that all the available authority on eac 
point is collected and so arranged that it can be easily found.”--Juridical Review. 


_ ‘* Contains evidence of much serious work, and ought to receive a fair trial at the hands of the profes- 
sion.”"—Law Quarterly Review. 


‘This is the most elaborate work on the Law of Negligence which has yet appeared in England.... 


His ihc lal iy original, and has evidently not been adopted without great research, care, and revision." 
—Law Journal. 


In one large vol., 8vo, price 32s., cloth, 


INSTITUTES AND HISTORY OF ROMAN PRIVATE LAW, 


WITH CATENA OF TEXTS. 


By Dr. CARL SALKOWSKI, Professor of Laws, Konigsberg. 
Translated and Edited by E. E. WHITFIELD, M.A. (Oxon.). 





In 8vo, price 4s. 6¢., cloth, 
HE 


NEWSPAPER LIBEL AND REGISTRATION ACT, 1881. 


With a statement of the Law of Libel as affecting Proprictors, Publishers, and Editors of 
Newspapers. By G. ELLiott, Barrister-at-Law, of the Inner Temple. 
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In one volume, royal 8vo, price 30s., cloth, 


CASES AND OPINIONS ON CONSTITUTIONAL LAW, 


C 
AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 


Collected and Digested from Official Documents and other Sources; with Notes. By 
WILLIAM ForsyTH, M.A., M.P., Q.C., Standing Counsel to the Secretary of 
State in Council cf India, Author of ‘‘ Hortensius,” “‘ History of Trial by Jury,” 
‘ Life of Cickro,” ete., late Fellow of Trinity College, Cambridge. 
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Fourth Edition, in 8vo, price tos. 6d., cloth, 


THE PRINCIPLES OF BANKRUPTCY. 


WITH AN APPENDIX, 
CONTAINING 


THE GONSOLIDATED RULES OF 1886, SCALE OF COSTS, 1886, 
AND THE BILLS OF SALE ACTS, 1878 & 1882, 


Etc., Etc. 


By RICHARD RINGWOOD, M.A. 


@F THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW 5 LATE SCHOLAR OF TRINITY COLLEGE, DURLIN, 





“This edition is a considerable improvement on the first, and although chiedy written for the use of 
Students, the work will be found useful to the practitioner.”——Law Times. 

** Those who have to deal with the subject in any of its practical legal aspects will do well to consult 
Mr. Ringwood's unpretending but useful volume.”-—Laze Vagasine. 

“His k does not profess to be an exhaustive treatise on bankruptcy law, yet in a neat and compact 
volume we have a vast amount of well-digested matter. The reader is not distracted and puzzled by having 
a long list of cases flung at him at the end of each page, as the general effect of the law is stated in a few 
well-selected sentences, and a reference given to the leading decisions only on the subject. 
excellent index, and a table of cases where references to four sets of contemporary reports may be seen at 
a glance, show the industry and care with which the work has been done.”-—Datly Paper. 


Sixth Edition, in royal 12mo, price 20s., cloth, 


A TREATISE UPON 


THE LAW OF BANKRUPTCY 


BILLS OF SALE. 


WITH AN APPENDIX 
CONTAINING 


THE BANKRUPTCY ACT, 1883; GENERAL RULES anp FORMS 
OF 1886; SCALE OF COSTS AND FERS OF 1886; 
RULES UNDER S. 122 oF 1888; BANKRUPTCY (COUNTY COURT 
APPEALS) ACT, 1884; BANKRUPTCY DISCHARGE ACT, 1887 ; 
RULES AND FORMS; BANKRUPTCY (PREFERENTIAL 
PAYMENTS) ACT, 1888; DEEDS OF ARRANGEMENT ACT, 1887; 
RULES AND FORMS; BOARD OF TRADE AND COURT 
ORDERS; DEBTORS ACTS, 1869, 1878, AND RULES, 1889; 
BILLS OF SALE ACTS, 1878, 1882, AND RULES, 1883. 


By EDWARD T. BALDWIN, M.A., 


OF THE INNER TEMPLE, BARRIS TER-AT-LAW. 
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“* His new edition is in every respect satisfactory.’ ote Times. . 

‘It is a thoroughly good and re iable work. . . . We think—as practitioners—that we would rathe 
have this book than any other on the same subject in our library.” —Law Students’ Fournad, 

“Mr. Baldwin's book has a well-earned reputation for conciseness, clearness, accuracy. .... Ag 
a terse and readable treatise on Bankruptcy law his work may be commended to our readers... . . Thers 
is = good index.”—Solicitors’ Journal. 

“The present edition appears to be quite equal in excellence to its predecessors, and for cranial s 

purposes the book is all that can be desired.” —Law Notes. ¢ a 
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In one vol., price 20s. cloth. 


A COMPENDIUM OF THE LAW OF 
PROPERTY IN LAND. 


FOR THE USE OF STUDENTS AND THE PROFESSION. 
By WILLIAM DOUGLAS EDWARDS, LL.B., 


OF LINCOLN’S INN BARRISTER-AT-LAW. 


OPINIONS OF THE PRESS. 


“*The book is certainly destined to take a high place as a standard work on the Law of Property in 
Land. The style is good, the conclusions of law are accurate, and the authorities are well selected... .. 
The amount of detail is much greater than in Williams .... .- As a companion volume to it, we can with 

confidence recommend it to the student ; and the practitioner will find it a very useful epitome of 
the modern law. Altogether it is a work for which we are indebred to the author, and 1s worthy of the 
improved notions of law which the study of jurisprudence is bringing to the front.”—Solicitors’ Fournad. 


** This book is a very readable account of the Law of Property in Land, written for students and others 


2 oe ee The arrangement of subjects is iberouyhly good. .... Taken as a whole, Mr. Edwards’ work 

ppears thoroughly good. .... Mr. Edwards has deserved well at the hands of the class for whom he 
has written.”—Law 7imes. 

** This book shows signs of thorough work throughout. ... . The book is a business-like and useful 


performance.” — Law Journal. 


““Mr. Edwards has produced a most comprehensive, and in many ways most valuable, piece of work 
oo « « » Weconsider this book preferable in many respects to the standard works usnally placed in the 
hands of students... . . In arrangement, the book has more good method in it than any other book we 
know on the same subject."~- Zhe Orford Review. 


THE LAW OF CORPORATIONS. 


In one volume of One Thousand Pages, royal 8vo, price 42s., cloth, 


A TREATISE ON THE DOCTRINE OF 


ULTRA VIRES: 


BEING 


An Investigation of the Principles which Limit the Capacities, Powers, and Liabilities of 


CORPORATIONS, 


AND MORE ESPECIALLY OF 


JOINT STOCK COMPANIES. 
SECOND EDITION. 


By SEWARD BRICE, M.A. LL.D. Lonpox, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW, 


REVIEWS. 


*, 2 0s On the wholegwe consider Mr. Brice’s exhaustive work a valuable addition te the Uterature 
the prefession."—SATURDAY Revizw. eee as 
**¥¢ is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the same 
more scientifically, than any work with which we are acquainted), not the ae of principal and 
agent ; and Mr. Brice does not do his book justice by giving it so vague a title.”"—Law Yournad. 
“On this doctrine, first introduced in the Common Law Courts in East Anglian Railway Co. v. 
astern Counties Rathvay Co,, Brice on Uttra Vires may be read with advantage. “Judgment be 
Loxp Jusricz BRAMWEKL, in the Case of Evershed v. L. & N. W. Ry. Co. (L. R., 3Q ¥. 242 
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Fifth Edition, in royal 8vo, price 32s., cloth, a 


BUCKLEY ON THE COMPANIES ACTS. 


FIFTH EDITION BY THE AUTHOR. 


THE LAW AND PRACTICE UNDER THE COMPANIES ACTS, 
1862 TO 1886, 
AND 


THE LIFE ASSURANCE COMPANIES ACTS, 1870 TO (872. 


A Treatise on the Baw of Joint Stock Companies 


CONTAINING THE STATUTES, WITH THE RULES, ORDERS, AND 
FORMS, REGULATING PROCEEDINGS IN THE CHANCERY 
DIVISION OF THE HIGH COURT OF JUSTICE 


By H. BURTON BUCKLEY, M.A, 


OF LINCOLN S INN, ESQ., ONE OF HER MAJESTY'S COUNSEL 
We find throughout the book all the old characteristics of careful collection and masterly examination 


of cases: and we are glad to find that Mr, Buckley, Q.C., is not a less painstaking editor than 
unknown Mr. Buckley who first produced this excellent treatise.”—Sodicttors’ Journal, 


In two volumes, royal 8vo, 705., cloth, 


THE LAW RELATING TO 


SHIPMASTERS AND SEAMEN. - 


THEIR APPOINTMENT, DUTIES, POWERS, RIGHTS, LIABILITIES, 
AND , 


By JOSEPH KAY, Esq, M.A, QC, 


OF TRIN, COLL. CAMBRIDGE, ANO OF THE NORTHERN CIRCUIT 4 


SOLICITOR- GENERAL OF THE COUNTY PALATINE OF DURHAM, ONE OF THE JUDGES OF THE COURT OF 
RECORD FOK THE HUNDRED UF SALFORD } 


AND AUTHOR OF ‘SC LHE SOCIAL CONDITION AND EDUCATION 0 THE PEOPLE 
IN KFRGULAND AND EUROPE.” 


~ 


REVIEWS OF THE WORK. 
From the LIVERPOOL JOURNAL OF COMMERCE. 


6 The law relating to Shipmasters and Seamen’ 
—such is the title of a voluminous and important 
work which has just been issued by Messrs. Stevens 
and Haynes, the eminent law publishers, of London. 
The author is Mr. Joseph Kay, Q.C., and while 
treating generally of the law relating to shipmasters 
and seamen, he refers more particularly to their ap- 

intment, duties. rights, liabilities, and remedies. 

t consists of two larye volumes, the text occupying 
nearly twelve hundred pages, and the value of the 


work being enhanced by copious appendices and 
index, and by the quotation of a mass of authori- 
ties... . The work must be an inval, 

to the shipowner, shipmaster, or consudata 

rt. The language is clear and simple, while 

Legal standing of the author is a sufficient guarantes 
that he writes with the requisite suthority, and 
that the cases quoted by him are decisive as 

the points on which he touches.’ 


From the LAW JOURNAL, 


The author tells us that for ten years he has 
been engaged upon it... . Two large volumes 
containing 1181 es of text, 81 pages of aypen- 
dices, 98 pages of index, and upwards of 1800 cited 
cases, attest the ca og the work designed 

ished ¥. * 
“* Mr. y says hae he ‘endeavoured to 


compile a guide and reference book for masters, 
agents, and consuls.’ He has been so modest 
not to lawyers to the list of his ils; bat 
work twill, we think, be welcomed * 
have to do with shipping transac. » dines! a 
cordially as it undoubtedly will be by 4 
occupy their business in the great waters. 
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Fourth Edition, in Royal 8vo, price 4os., cloth, 


THE JUDGMENTS, ORDERS, AND PRACTICE OF 
| THE SUPREME COURT, 


CHIEFLY in RESPECT to ACTIONS ASSIGNED tothe CHANCERY DIVISION, 


By LOFTUS LEIGH PEMBERTON, 


One of the registrars of the Supreme Court of Judicature ; and Author of ‘* The Practice 
in Equity by way of Revivor and Supplement.” 


“The work under notice ought to be of considerable service to the profession 


The forms 


throughout the work—and they are the most important element in it—appear to us to be accurate, and of 
the most apprevet type. This fact alone will commend the new edition to practitioners in the Chancery 


Division. ful the 
very full index concludes it."—-Law Limes. 


here in a useful table of the Lord Chancellors and Judges at the beginning of the book, and a 


In demy 12mo, price 6s., cloth, 


THE LAW OF SAVINGS BANKS SINCE 1878; 


With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating to 
Trustee and Post Office Savings Banks. 


By U. A. FORBES, of Lincoln’s Inn, Barrister-at-Law. 
** The complete work can be had, price 10s. 6d., cloth, 


In 8vo, price 15s., cloth, 
THE LAW AND PRACTICE RELATING TO 


THE ADMINISTRATION OF DECEASED PERSONS 


BY THE CHANCERY DIVISION OF THE HIGH COURT OF JUSTICE; 

WITH AN ADDENDA giving the alterations effected by the NEW RULES of 1883, 
Anp AN APPENDIX OF ORDERS AND FORMS, ANNOTATED BY 
REFERENCES TO THE TEXT, 

By W. GREGORY WALKER and EDGAR J. ELGOOD, 


OF LINCOLN’S INN, BARRISTERS-AT-LAW. 


" All those having the conduct of administration 
actions will find this work of great assistance ; it 
covers the whole ground of the law and practice 
from the institution of proceedings to the final 
wind up."—Law Times. 

“In this volume the most important branch of 
the administrative business of the Chancery Divi- 
sion is treated with conciseness and care. Judging 
from the admirable clearness of expression which 
characterises the entire work, and the labour which 
has evidently been bestowed on every detail, we do 
not think that a literary executorship could have 
devolved upon a more able and conscientious repre- 
sentative . . . . Useful chapters are introduced 
in their appropriate places, dealing with the 


* Parties to administration actions,’ ‘ The proofs of 
claims in Chambers,’ and ‘The cost of adminis- 
tration actions.’ ‘To the last-mentioned chapter we 
gladly accord special praise, as a clear and succinct 
summary of the law, from which so far as we have 
tested it, no proposition of any importance has been 
omitted . . . . An elaborately constracted table 
of cases, with references in separate columns to all 
the reports, and a fairly good index, much increase 
the utility of the work.” —Solicitors’ Fournad. 

** This is a book which will supply a want which 
has long been felt. ... As a practical man 
for the counsel in practice, it will be found ex- 
tremely useful. It is full, fairly concise, clear, 
and exact. The index is good.”—Law Journal. 


In Foolscap 8vo, superfine paper, bound in Vellum, price 3s. 6a. nett. 
*" A limited number of copies have been printed upon large paper, price 7s. 6d. nett. 


~ SCINTILLAE JURIS. 


By CHARLES J. DARLING, Q.C., M.P. With a Frontispiece and Colophon by 
Frank Locxwoop, Q.C., M.P. Fourth Edition (Enlarged). 


**Scintillae Juris’ is that little bundle of humorous essays on 
Bacon in his li 


w and cognate matters which, since the 


la 
of its first appearance, some ago, has been the delight of circles. . . . It has a qualit 
ped ch atady OF ter vein. fey eons wou!d not : v4, 


es 


r be unworthy of 
connoisse uP", often be assig ned to 


STEVENS & HAYNES, BELL YARD, TEMPLE 


Second Edition, in 8vo, price 254., cloth, 
THE PRINCIPLES OF 


THE LAW OF RATING OF HEREDITAMENTS 


IN THE OCCUPATION OF COMPANIES. 
By J. H. BALFOUR BROWNE, 


OF THE MIDDLE TEMPLE, Q.C., 


And D. N. MCNAUGHTON, of the Middle Temple, Barrister. 


“The tables and specimen valuations which are 
printed in an appendix to this volume will be of 
reat service to the parish authorities, and to the 
egal practitioners who may have to deal with the 
rating of those properties which are in the occupa- 


that such a work is much needed, and we are sure 
that all those who are interested in, or have to'do 
with, public rating, will find it of t service. 
Much credit is therefore due to Mr. Browne for his 
able treatise—a work which hia experience as 


Registrar of the Railway Commission peculiarly 


tion of Companies, and we congratulate Mr. Browne ist 
qualified him to undertake.”—Late Magazine. 


on the production of a clear and concise book of 
the system of Company Rating. ‘There is no doubt 


In Svo, 1875, price 75. 6, cloth, 


THE LAW OF USAGES & CUSTOMS: 


A Zracticnl Paw Tract. 
H. BALFOUR BROWNE, 


> 
av J ‘ 
OF THE MIDDLE TEMPLE, Q.¢. 
““We look upon this treatise as a valuable addition to works written on the Science of Law."—Canada 


Law Journal, ae F is ; © 
“Asa tract upon a very troublesome department of Law it is admirable—-the principles laid down are 


sound, the illustrations are well chosen, and the decisions and dicta are harmonised so far as possible and 


distinguished when necessary."- -/2aA Law Times. ; ; ; . : 
‘As a book of reference we know of none so comprehensive dealing with this toss branch of 
Common Law. .... In this way the book is invaluable to the practitioner.” —Lavw Alagasine. 


In one volume, 8vo, 1875, price 18s., cloth, 


THE PRACTICE BEFORE THE RAILWAY COMMISSIONERS 


UNDER THE REGULATION OF RAILWAY ACTS, 1873 & 1874; 


With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees: together with the Law of Undue Preference, the Law of the Jurisdiction 


of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases, 


by J. H. BALFOUR BROWNE, 


» 


OF THE MIDDLE TEMPLE, Q.C, 


‘““Mr. Browne’s book is handy and convenient in 
form, and well arranged for the purpose of refer- 
ence! its treatment of the subject is fully and 
carefully worked out: it is, su far as we have been 
able to test it, accurate and trustworthy. It is the 


a 


Rtn Svo, 1876, price 7s. 6a, cloth, 


work of a man of capable legal attainments, and by 
official position intimate with his subject; and we 
therefore think that it cannot fail to meet a real 
wunt and to prove of service to the legal profession 


i und the pubhe."-~Law Magazine. 
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ON THE COMPULSORY PURCHASE OF THE UNDERTAKINGS 
OF COMPANIES BY CORPORATIONS, 


d the Practice in Relation to the Passage of Bills for Compulsory Purchase thr 
ae By J. H. BALFourR Browne, of the Middle Temple, Q.C, is 


, both by the promoters and opponents, and as this 


Parliament. 

“This is a work of cone Wierahic im : rtance ery: 
icipal Corporations, and it is hardly too much to 
an hat event member of these bodies should have 
a copy by him for constant reference. Probably at 
no very distant date the property of all the existing 
gas and water companies will pass under svar or 
control, and therefore it is exceedingly desira le 
that the principles and conditions under which such 
transfers ought to be made should be clearly under- 
stood. This task is made easy by the present volume. 
The stimulus for the publication of such a work 
the action of the Parliamentary 


ae ete med the moeamble 


‘ The volume ¥ con- 
Water Bilt jvmct of the case as it was presented 


1 


was the first time in which the principle of com- 
pulsory purchase was definitely : 

can be no doubt that it will long be regarded asa 
Jeading case. As a matter of course, many inci- 
dental points of interest arose during the 
of the case. ‘Thus, besflies the main question of 
compulsory purchase, and the question as to whether 
there was or was not any : 


questions of eS ee of appeals 

one ome te t, pap pedis og 1 sub- 

ects were discussed. These are ene gna gi 

tas s congplase lapel covaeseeens ono lege 
us 

subject with which it so@ibly deals.” 
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In 8vo, 1878, price 65., cloth, | 
THE 


LAW RELATING TO CHARITIES, 


ESPECIALLY WITH REFERENCE TO THE VALIDITY AND CONSTRUCTION OF 


CHARITABLE BEQUESTS AND CONVEYANCES. 
By FERDINAND M. WHITEFORD, of Lincoln’s Inn, Barrister-at-Law. 


‘The Law rerating: to Charities by F. M. large portion of the text, together with the ex- 
Whiteford contains a brief but clear exposition of — planations pertinent to them. The generai tenor 
the Jaw relating to a class of bequests in which the = of Mr. Whiteford’s work is that of a digest of Cases 
intentions of donors are often frustrated by un- rather than a treatise, a feature, however, which 
acquaintance with the statutory provisions on the will not diminish its usefulness for purposes of 
subject. Decisions in reported cases occupy a _ reference.”-—Lazw Magasine and Review. 


In 8vo, 1872, price 75. 6¢., cloth, 
AN EPITOME AND ANALYSIS OF 


SAVIGNY’S TREATISE ON OBLIGATIONS IN ROMAN LAW. 


By ARCHIBALD BROWN, M.A. 


BDIN. AND OXON, AND B.C,L. OXON., OF THE MIDDLE TEMPLE, BARKISTER-AT-LAW, 


te *§Mr, Archibald Brown deserves the thanks fifty pages. At the same time the pith of Von 
of all interested in the science of Law, whether Savigny's matter seems to be very successfully pre- 
as a study or a practice, for his edition of served, nothing which might be useful to the 
Herr von Savigny's great work on ‘ Obligations.’ English reader being apparently omitted. 
Mr. Brown has undertaken a double task— the ‘‘The new edition of Savigny will, we hope, be 
translation of his author, and the analysis of his extensively read and referred to by English lawyers. 
author's matter. That he has succeeded in reducing If it is not, it will not be the fault of the translator 
the bulk of the original will be seen ata glance; and epitomiser. Far less will it be the fault of 
rench translation consisting of two volumes Savigny himself, whose clear definitions and accu- 
with some five hundred pages apiece, as com ared . rate tests are of great use to the legal practitioner.” 
with Mr. Brown's thin volume of a hundred and = --- Law Journal, 


THE ELEMENTS OF ROMAN LAW. 


Second Edition, in crown 8vo, price 6s., cloth. 
A CONCISE DIGEST OF THE 


INSTITUTES OF GAIUS AND JUSTINIAN. 


With copious References arranged in Parallel Columns, also Chronological and 
Analytical Tables, Lists of Laws, &c. &c. 


Primarily designed for the Use of Students preparing for Examination at 
Oxford, Cambridge. and the Inns of Court. 


By SEYMOUR F. HARRIS, B.C.L., M.A., 


WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTER-AT-LAW, 
AUTHOR OF “ UNIVERSITIES AND LEGAL EDUCATION.” 


* Mr. Harris's digest ought to have very 
duss of Conrt and the Universities. His 
and jous condensation.” —LAW JOURNAL. 


** This book contains a summary in Enclish of the elements of Roman Law as contained 
i the works of Gains and Pustinian, and is so arvanged that the reader can at once see 
what are the opinions of ether of these two writers on eack point. From the very exact 
and accusate references to titles and sections piven he can at once refer to the original 
writers, The concts! manner in which Mr. Harris has arranced his digest will render 
sf most ry be not only fo the students for whom tt was originally written, but also to those 
ptrsons who, though they have not the time to wade through the larger treatises of Poste, 
Sanders, Ortelan, and others, yet desire to obtain some knowledge of Roman Law.” — 
OxFoRD AND CAMBRIDGE UNDERGRADUATES JOURNAL. 

“* Mr. Harres deserves the credit of having produced an epitome which will be of service 
te those muneerous saad whe Aave no time or sufficient ability to analyse the (mstitutes 

IMES, ’ ' 


‘cat success among law students both in the 
ok grves cuidence of praiscworthy accuracy 
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Third Edition, in 8vo, price 215., cloth, 


ENGLISH CONSTITUTIONAL HISTORY: 


FROM THE TEUTONIC INVASION TO THE PRESENT TIME. 
AHesigned as a Cext-book for Students and others. 
By T. P. TASWELL-LANGMEAD, B.C.L, 


OF LINCOLN'S INN, BARRISTER-AT-LAW, FORMERLY VINERIAN SCHOLAR IN THE UNIVERSITY, 
AND LATE PROFESSOR OF CONSTITUTIONAL LAW AND HISTORY, 
UNIVERSITY COLLEGE, LONDON, 


Third Edition, Revised throughout, with Notes and Appendices. 
By C. If. E. CarMicuags., M.A. Oxon. 


‘“Mr. Carmichael has performed his allotted task with credit to himself, and the high standard of 
excellence attained by Taswell-Langmead’s treatise is worthily maintained. ‘This, the third edition, will 
be found as useful as its predecessors to the large class of readers and students who seek in its pages 
accurate knowledge of the history of the constitution."—Law Trmes. 

‘To the student of constitutional law this work will be invaluable. . . . . The book fs remarkable 
for the raciness and vigour of its style. ‘Ihe editurial contributions of Mr. Carmichael are judicious, and 
add much to the value of the work."—Srottish Law Review. 

‘* The work will continue to hold the field as the best class-book on the suhject."—Contemporary Review. 

*¢ The book is well known as an admirable introduction to the study of constitutional law for students at 
law. . . . . Mr. Carmichael appears to have done the work of editing, made necessary by the death 
of Mr. Taswell-Langmead, with care and judgment." —Law Journal, 

“The work before us it would be hardly poxsible to praise too highly. In style, arrangement, clearness,e 
and size, it would be difficult to find anything better on the real history of England, the history of its 
constitutional growth as a complete story, than this volume." —oston (U.S.) Literary World. | 

‘“As it now stands, we should find it hard to name a better text-book on English Constitutional 
History.”-—Solicitors’ Fournadl. . oon 

‘‘ Mr. Taswell-Langmead's compendium of the rise and development of the English Constitution 
evidently supplied a want. . . . . The present Edition is greatly improved. . . . We have no hesitation in 
saying that it is a thoroughly good and useful work."—Specéator. ; , 

‘We think Mr. ‘I'aswell-Langmead may be congratulated upon having compiled an elementary work of 
conse ets merit."—Padl Mall Gasette. ar ; e 

‘Tet is a safe, careful, praiseworthy digest and manual of all constitutional history anc law.”—Globe, 

‘The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly what such a 
hist should be.” —Standard. ; 

Mr. ‘Taswell-Langmead has thoroughly grasped the bearings of his subject. It is, however, in dealing 
with that chief subject of constitutional htstory—parliamentary government—that the work exhibits its 
great superiority over its rivals.”—Academy. 


Second Edition, in 8vo, price 6s., cloth. 


HANDBOOK TO THE INTERMEDIATE AND 
FINAL LL.B. OF LONDON UNIVERSITY ; 


(PASS AND HONOURS), 
IncLupInc A COMPLETE SUMMARY OF ‘AUSTIN'S JURISPRUDENCE,” 
AND THE EXAMINATION PAPERS of LATE YEARS 1n ALL BRANCHES, 
By a B.A., LL.B, (Lond.). 


‘* Increased in size and usefulness, . . . The book will undoubtedly be of help to those students 
who prepare themselves for examination. . . . The Appendix contains a good selection of papers 
set at the different examinations.”—Lez Times. 





In Crown 8vo, price 3s.; or Intesleaved for Notes, price 4s, 


CONTRACT LAW. 


QUESTIONS ON THE LAW OF CONTRACTS. WiTH Notss To THE 
ANSwers. Founded on ‘* Anson,” “ Chitty,” and ** Pollock.” 


By Pui.ip Foster ALprep, D.C.L., Hertford College and Gray’s Inn ; late 
; Examiner for the University of Oxford. : 


“This appears to usa very admirable selection of questions, comparing fayourably with the’ 
run of thone set in examinations, and useful for the purpose of testing progress. —Law Fournad. 


* 
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Ninth Edition, in 8vo, price 25s., cloth, 


THE PRINCIPLES OF EQUITY. 


INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 
By EDMUND H. T. SNELL, 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 
NINTH EDITION. 
By ARCHIBALD BROWN, M.A. Epin, & Oxon., & B.C.L. Oxon., 


OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW 3 AUTHOR OF ‘'A NEW LAW DICTIONARY,” 
‘SAN ANALYSIS OF SAVIGNY ON OBLIGATIONS,” AND THE ‘LAW OF FIXTURES.” 


a et RY eee eee 


REVIEWS. 


** This is the Ninth Edition of contadnly one of the best, and probably the most widely read, text book 
which deals with any part of the English law.”--O2/ord Magazine. 


*6 Students will find no better book than this to assist them in preparing for the ordeal of examination.” 
—Law Fournal, 


“Tt is ample proof of the popularity of ‘Snell’s Principles of Equity,’ that it has now reached its Ninth 
Edition in the hands of Mr. Archibald Krown."”—/aw 71mes. 


“* This is now unquestionably the standard book on Equity for students.”"—Safnraay Aeview. 


*€On the whole we are convinced that the Sixth Edition of Snell's Equity is destined to be as highly 
thought of as its predecessors, as it is, in Our opinion, out and out the best work on the subject with which 
it deals,”~——Grbson's Law Notes. 

“The changes introduced by the Judicature Acts have been well and fully eaplained by the present 
edition of Mr. Snell’s treatise, and everything necessary in the way of revision has been conscientiously 
accomplished. We perceive the fruitful impress of the ‘amending hand’ in every page; the results of 
the decisions under the new system have been carefully explained, and engrafted into the original text; 
and in a word, Snell's work, as edited by Mr. Krown, has proved the fallacy of Bentham’s description of 

uity as ‘that capricious and inconsistent mistress of our fortunes, whose features no one is able to 
elineate.’"—Jrish Law Times. 
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© We know of no better introduction to the Principles of Lquity”— 
CaNnapa Law JouRNAL. 








‘Within the ten years which have elapsed since the appearance of the first edition of this work, its 
reputation has steadily increased, and it has long since been recognised by students, tutors, and practitioners, 
as the best elementary treatise on the important and difficult branch of the law which forms its subject.” 
Lew Magazine and Review. 


In 8vo, price 2s., sewed, 


QUESTIONS ON EQUITY. 


FOR STUDENTS PREPARING FOR EXAMINATION. 


FOUNDED ON THE NINTH! EDITION OF 
SNELL’S “PRINCIPLES OF EQUITY.” 
By W. T. WAITE, 


BARRISTRR-AT-LAW, HOLT SCHOLAR Of THE HONOURABLE SOCIETY OF GRAY'S INN. 


Third Edition, in 8vo, price 6s., cloth limp, 


AN ANALYSIS OF SNELL’S PRINCIPLES OF 


EQUITY. FOUNDED ON THE NINTH EpITION. With Notes thereon. 
By E. E. Byrn, LL. D., Solicitor. 


** Mr. Blyth's book will undoubtedly be very useful to readers of Snell."—Law Times. 


“« This ps wager hay pha Pl a good treatise—read with Snell, this little book will be found rery 
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Second Edition, in one volume, 8vo, price 18s., cloth, 


PRINCIPLES OF CONVEYANCING. 


AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 
By HENRY C. DEANE, 


OF LINCOLN’S INN, BARRISTER-AT-LAW, SOMETIME LECTURER TO THE INCORPORATED LAW SOCIETY 
OF THE UNITED KINGDOM. 


**We hope to see this book, like Snell’s Equity, a standard class-book in all Law Schools 
where English law ts taught,”—CANADA LAW JOURNAL. 


** We like the work, it is well written and is an | ‘“In the parts which have been re-written, Mr. 
excellent student’s book, and being only just pub- — Deanehas preserved the same pleasant style marked 
lished, it has the great advantage of havingin ttall | by simplicity and lucidity which distinguished his 
the recent important enactmentsrelating toconvey- | first edition. After ‘Williams on Real Property,’ 


Law Students’ Fournad, recommend to the student entering upon Real Pro- 

‘Will be found of great use to students entering | perty Law as Mr. Deane’s ‘ Principles of Convey- 
upon the difficulties of Real Property Law. It has ancing,’ and the high character which the first 
an unusually exhaustive index covering some fifty ‘ edition attained has been fully kept up in this 
pages.”—Law Times. . second.”—Lazw — . 


ancing. It possesses also an excellent index.”— | there is no book which we should so strongly 


Third Edition, in 8vo, price 10s, 6¢., cloth, 


A SUMMARY OF THE 


LAW & PRACTICE IN ADMIRALTY. 


FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 


OF THE INNER TBMPLES AUTHOR OF ‘A SUMMARY OF COMPANY LAW.” 


The book is well arranged, and formsa good introduction to the Sec ga Solic itors’ Journal. 
“Jt is however, 10 our opinion, a well and carefully written little work, and should be in the hands of 
every student who is taking up Admiralty Law at the Final.” —Law Students’ Fournal. 
“Mr. Smith has a happy knack of compressing a large amount of useful matter in a small py map The 
resent work will doubtless be received with satisfaction equal to that with which his previous ‘ Sununary 
nas been met."-—O.n ford and Cambridge Undergraduates’ Journal, 


Third Edition, in 8vo, price 7s. 6d., cloth, 
A SUMMARY OF THE 


LAW AND PRACTICE IN THE ECCLESIASTICAL COURTS. 


FOR THE USE OF STUDENTS. 
By EUSTACE SMITH, 


OF THE INNER TEMPLE; At THOK OF ‘*A SUMMARY OF COMPANY Law,” AND “A SUMMARY OF 
THE LAW AND PRACTICE IN ADMIKALTY. 


“+ His object has been, as he tells us in his preface, to give the student and general reader a fair outlioe 
of the scope and extent of ecclesiastical law, of the principles on which it is founded of the Courts by 
which it is enforced, and the procedure by which these Courts are regulated. We think the book well 
fulfils its object. Its value is much enhanced bya profuse citation of authorities for the propositions 
contained in it."—Bar Examination Fournal, 


Third Edition, in 8vo, price 7s. 6¢., cloth, 


AN EPITOME OF THE LAWS OF PROBATE AND DIVORCE, 
FOR THE USE OF STUDENTS FOR HONOURS EXAMINATION. 


By J. CARTER HARRISON, Souicitor. 


«<The work is considerably enlarged, and we think improved and will be fgund of great avistangé to 
students.”—Law Students’ Fournad. . 
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Fifth Edition, In one volume, 8vo, price 20s., cloth, 


PRINCIPLES OF THE COMMON LAW. 


INTENDED FOR THE USE OF STUDENTS AND THE PROFESSION. 


LIFTH EDITION. 


By JOHN INDERMAUR, SOLIcITOR, 


AUTHOR OF *fA MANUAL OF THE PRACTICE OF THE SUPREME COURT,’ 
** RPITOMES OF LEADING CASES,’ AND OTHER WORKS. 


**The present edition of this elementary treatise has been in general edited with praise- 

, Worthy care. The provisions of the statutes affecting the subjects discussed, which have 

been passed since the publication of the last edition, are clearly summarised, and the effect 

of the leading cases is generally very well given. In the difficult task of selecting and 

distinguishing principle from detail, Mr. Indermaur has been very successful ; the leading 
principles are clearly brought out, and very judiciously illustrated.” —Solicttors’ Fournal. 


“ The work is acknowledged to be one of the best written and most useful elementary 
works for Law Students that has been published.”—Law Times. 


% The praise which we were enabled to bestow upon Mr. Indermaur’s very useful com- 
pilation on its first appearance has been justified by a demand for a second edition,”— 
Law Magazine, 


** We were able, four years ago, to praise the first edition of Mr. Indermaur’s book as 
likely to be of use to students in acquiring the elements of the law of torts and contracts. 
The second edition maintains the character of the book.” —Zaw Journal, 


“Mr. Indermaur renders even law light reading. He not only possesses the faculty 
of judicious selection, but of lucid exposition and felicitous illustration. And while his 
works are all thus characterised, his ‘ Principles of the Common Law’ especially displays 
those features. That it has already reached a second edition, testifies that aur estimate of 
the work on its first appearance was not unduly favourable, highly as we then signified 
approval ; nor needs it that we should add anything to that estimate in reference to the 
general scope and execution of the work. It only remains‘to say, that the present edition 
evinces that every care has been taken to insure thorough accuracy, while including all 
the modifications in the law that have taken place since the original publication ; and that 
the references to the Irish decisions which have been now introduced are calculated to 
render the work of greater utility to practitioners and students, Joh English and Irish.” 
—TIrish Law Times. 


** Tats work, the ‘author tells us in his Preface, is written mainly with a view to the 
examinations of the Incorporated Taw Society ; but we think it is likely to atlain a@ wider 
wetfeiness, It seems, so far as we can judge from the parts we have examined, to bea 
careful and clear outline of the principles of the common law. It is very readable ; and 
not only students, but many practitioners and the public, might beneht by a perusal of its 

Soricrrors* Journat. 
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Fifth Edition, in 8vo, price 12s. 6d., cloth, 


A MANUAL OF THE PRACTICE OF THE SUPREME COURT OF JUDICATURE, 
IN THE QUEEN'S BENCH AND CHANCERY DIVISIONS 
Lutended for the use of Students and the P1 ofession. 
By Joun INDERMAUR, Solicitor. 


“* The second edition has followed quickly upon the first, which was published in 1878. Thi ords 
; ‘ c p » fact aff 
good evidence that the book has been fourd useful. It contains vitecient ‘aformarion to enable the 
student who masters the contents toturn to the standard works on practice with advantage.” —Latu J'imes. 

This is a very useful student's book. It is clearly written, and gives such information as the student 
requires, without bewildering him with details. ‘he portion relating to the Chancery Division forms an 
excellent introduction to the elements of the practice, and may be advantageously used, not only by 
articled clerks, but also by pupils entering the chambers of equity draftsmen."—Sodicitors’ Fournal. 
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Sixth Edition, in 8vo, price 6s., cloth, 


AN EPITOME OF LEADING COMMON LAW CASES; 
WITH SOME SHORT NOTES THEREON. 


Chiefly intended as a Guide to ** Smrru’s LEADING Cases.” By Joun INDERMAUR, 
Solicitor (Clifford’s Inn Prizeman, Michaelmas Term, 1872). 

“We have received the third edition of the ‘ Epitome of Leading Common Law Cases,’ by Mr. Inder- 
maur, Solicitor. The first edition of this work was published in February, 18753, the second in April, 18743 
and now we have a third edition dated September, 1875. No better proof of the value of this book can be 
furnished than the fact that in less than three years it has reached a third edition."--Law Journal. 














Sixth Edition, in 8vo, price 6s., cloth, 


AN EPITOME OF LEADING CONVEYANCING AND EQUITY CASES; 
WITH SOME SHORT NOTES THEREON, FOR THE USE OF STUDENTS. 


By JOHN INDERMAUR, Solicitor, Author of ‘An Epitome of Leading 
Common Law Cases.” 


“We have received the second edition of Mr. Indermaur's very useful Epitome of Leading Convey- 
ancing and Equity Cases. ‘lhe work is very well done.” — Law /s27¢58. ‘ . 

“The Epitome well deserves the continued patronage of the class—Students—for whom it as especially 
intended. Mr. Indermaur will soon be known as the ‘Students’ Friend,’ "—-Canada Law Jou A 
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Fifth Edition, in 8vo, price 55. 6d., cloth, 
SELF-PREPARATION FOR THE FINAL EXAMINATION. 


CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES, 
CASES AND QUESTIONS ; 
And intended for the use of those Articled Clerks who read by themselves. 
By JOHN INDERMAUR, Solicitor. 


*€In this edition Mr. Indermaur extends his counsels to the whole period from the Intermediate 
examination to the Final. His advice is practical and sensible : and if the course of study he recommends 
is intelligently followed, the articled clerk will have laid in a store of legal knowledge mure than # 
to carry him through the Final Examination."”—Solicitors’ Journal, . 

‘‘ This book contains recommendations as to how a complete course of study for the above examination 
should be carried out, with reference to the particular books to be read seriatin:. We need only remark 
that it is essential for a student to be set on the right track in his reading, and that anyone of onary 
ability, who follows the course set out by Mr. Indermaur, ought to pass with great credit."—Latw ‘ 
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Fourth Edition, in 8vo, price 8s., cloth, 


SELF - PREPARATION FORTHE INTERMEDIATE EXAMINATION, 


As it at present exists on Stephen’s Commentaries. Containing a complete course of 
Study, with Statutes, Questions, and Advice as to portions of the book which may 
be omitted, and of portions to which special attention should be given ; also the 
whole of the Questions and Answers at the Intermediate Examinations which 
have at present been held on Stephen’s Commentaries, and intended for the use of 
all Articled Clerks who have not yet passed the Intermediate Examination. 
Joun INDERMAUR, Author of ** Principles of Common Law J’ and other works, 
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In 8vo, 1875, price 6s., cloth, 
THE STUDENTS GUIDE TO THE JUDICATURE ACTS, 


AND THE RULES THEREUNDER: ‘ 
Being a book of Questions and Answers intended for the use of Law Students. 
By Jonn InNpgRMAUR, Solicitor. : » 


26 WORKS FOR LAW STUDENTS. 





Fourth Edition, in Crown 8vo, price 8s. 6¢., cloth, 


A SHORT EPITOME OF THE PRINCIPAL 
STATUTES RELATING TO CONVEYANCING, Exrenvinc 


FROM 13 Epw. I. To THE END oF 48 Victoria, Cap. 4. Intended for the Use 
of Students and Practitioners. Fourth Edition, Enlarged. By GrorGE NICHOLS 
Marcy, of Lincoln’s Inn, Barrister-at-Law. 


Second Edition. In 8vo, price 26s., cloth, 


A NEW LAW DICTIONARY, 


AND INSTITUTE OF THE WHOLE LAW ; 
EMBRACING FRENCH AND LATIN TERMS AND REFERENCES TO THE 
AUTHORITIES, CASES, AND STATUTES. 

SECOND EDITION, revised throughout, and considerably enlarged. 


By ARCHIBALD BROWN, 


M.A. EDIN. AND OXON., AND B.C.L. OXON., OF THE MIDDLE TEMPLE, BARRISTER*AT-LAW ; AUTHOR OF 
THE ‘LAW OF FIXTURES,” SS ANALYSIS OF SAVIGNY’S OBLIGATIONS IN ROMAN LAW,” ETC. 


Reviews of the Second Edition. 


** So far as we have been able to examine the work, it seems to have been most carefully 
and accurately executed, the present Edition, besides containing much new matter, having 
been thoroughly revised in consequence of the recent changes in the law; and we have no 
doubt whatever that it will be found extremely useful, not only to students and bractitioners, 
but to public men, and men of letters.”—Inist!' LAW TIMEs. 


** Mr. Brown has revised his Dictionary, and adapted tt to the changes effected by the 
Judicature Acts, and it now constitutes a very useful work to put into the hands of any 
student or articled clerk, and a work which the practitioner will find of value for reference.” 
—-SOLICITORS’ JOURNAL. 


“Tt well prove a reliable guide to law students, and a handy book of reference for 
practitioners.” —LAW TIMES. 


In Royal 8vo., price §s., cloth, 


ANALYTICAL TABLES 
THE LAW OF REAL PROPERTY; 


Drawn up chiefly from STEPHEN’S BLACKSTONE, with Notes. 
By C. J. TARRING, of the Inner Temple, Barrister-at-Law. 


CONTENTS. 
Taste I. Tenures. f ; ; TasLeE V. Uses. 
qH. BE Se rorame, to quanlity) of » VIL Acquisition of Estates in land of 
» Hil. Estates, according to the time at sheeiiniinaa acteia Age 
, which the Interest is to be enjoyed. » VII. Incorporeal Hereditaments. 
» IV. Estates, ac to the number and »» VIII. Incorporeal Hereditaments. 
Connection of the Tenants. 


“Great care and considerable skill have been shown in the com ion of these tables, which will be 
fond of much service toGtudents of the Law of Rea! Property.”— T ienees.. 


WORKS FOR LAW STUDENTS. Y. 


Fifth Edition, in 8vo, price 20s., cloth, 


PRINCIPLES OF THE CRIMINAL LAW, 


INTENDED AS A LUCID EXPOSITION OF THE SUBJECT FOR 
LHE USE OF STUDENTS AND THE PROFESSION. 


By SEYMOUR F. HARRIS, B.C.L, M.A. (OxoN.),  . 


AUTHOR OF “fA CONCISE DIGEST OF THE INSTITUTES OF GAIUS AND JUSTINIAN, 


FIFTH EDITION. 


By AVIET AGABEG, of the Inner Temple, Barrister-at-Law. 


REVIEWS. 


‘Has proved to be a most popular and useful work. It is but three years since the last Edition was j 
published ; now we have the fifth produced under the competent supervision of Mr. Aviet Agabeg. We 
can quite understand the popularity of this treatise. It is written in a clear style, 1s not verbose, and in 
admirably arranged.”- Law Times. 


“This is the Fifth Edition within twelve years, of a very practical and useful book, with short but good | 
% 
i 


1 


» 
' 


elementary introduction ; pleasantly readable throughout, making due allowance for necessary technicali- 
ties ; with an excellent tabular statement of crimes and punishinents, and a thoroughly serviceable index. 
e % Distinctly to be recommended to persons who are looking for a pleasant aad practical introduction 
to the Criminal Law."—C.cford Magazine. 


‘© The favourable opinion we expressed of fal se edition of this work bb ipeie lo have 
been justified by the reception it has met with. Looking through this new Edition, we see 
no reason to modify the praise we bestowed on the former Edition. The recent cases have 
been added and the provisions of the Summary Jurisdiction Act are noticed in the chapter 
relating to Summary Convictions, The book is one of the best manuats of Criminal Law 
for the student,” —SOLICITORS’ JOURNAL. 


“* There is no lack of Works on Criminal Law, but there was room for such a useful 
handbook of Principles as Mr. Seymour Harris has supplied. Accustomed, by his previous 
labours, to the task of analysing the law, Mr. Harris has brought to bear upon hts present 
work qualifications well adapted to secure the successful accomplishment of the object which 
he had set before him. That object ts not an ambitious one, for tt does not pretend to soar 
above utility to the young practitioner and the student. For both these classes, and for the 
yet wider class who may require a book of reference on the subject, Mr. Harris has produced 
a clear and convenient Epitome of the Law. A noticeable feature of Mr. Harris's work, 
which is likely to prove of assistance both to the practitioner and the student, consists vA a 
Table of Offences, with their legal character, thgir punishment, and the statute under which 
at 1s inflisted, together with a reference to the pages where a Statement of the Law will be 
Sound.” —LAW MAGAZINE AND REVIEW. 

** This work purports to contain ‘a concise exposition of the nature of crime, the various offences punish- 

able by the English law, the law of criminal procedure, and the law of summary convictions,’ with tables 
of offences, punishments, and statutes ‘The work is divided into four books. Book I. treats of crime, its 
divisions and essentials ; of persons capable of committing crimes; and of principals and , 
Book II. deals with offences of a public nature ; offences against private persons ; and offences against the 
property of individuals. Each crime is discussed in its turn, with as much brevity as could well be used 
consistently with a proper explanation of the legal characteristics of the several offences. Book {U. 
explains criminal procedure, including the jurisdiction of Courts, and the various steps in the apprehension 
and trial of criminals from arrest to punishment. This part of the work is Ssremely well done, the 
description of the trial being excellent, and thoroughly calculated to impress the mind of the uninitiated. 
V. contains a short sketch of ‘summary convictions before magistrates out of quarter sessions.’ 
table of offences at the end of the volume is most useful, and there is a very full index. Altogether we 
must congratulate Mr. Harris on his adventure."—Law Yournai. 

“Mr. Harris has undertaken a work, in our opinion, so much Reeded thai he might 
diminish its bulk in the next edition by obliterating the hate ale ihe Lhe gf pages 
of Ass volume is as well timed as its execution is satisfactory. The author has s an 
ability of omission which ts a good test of skill, and from the overwhelming mass of the 
criminal iaw he has discreetly selected just so much only as a learner needs to know, and 
has presented it in terms which render it capable of being easily taken into the mind.” 
Soricrrors’ JOURNAL. 9 


WORKS FOR LAW STUDENTS. 
Second Edition, in crown 8vo, price 55. 6a., cloth, 


THE STUDENTS’ GUIDE TO BANKRUPTCY ; 


Being a Complete Digest of the Law of Bankruptcy in the shape of Questions and 
Answers, and comprising all Questions asked at the Solicitors’ Final Examinations 
in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions since 
that Act. By Joun INDERMAUR, Solicitor, Author of ‘‘ Principles of Common 
Law,” &c., &c. 





In 12mo, price 5s. 6¢., cloth, 


A CONCISE TREATISE ON THE LAW OF BILLS OF SALE, 


FOR THE USE OF LAWYERS, LAW STUDENTS, & THE PUBLIC. 


Embracing the Acts of 1878 and 1882. Part I.—Of Bills of Sale generally. Part II.— 
Of the Execution, Attestation, and Registration of Bills of Sale and satisfaction 
thereof. Part III.—Of the Effects of Bills of Sale as against Creditors. Part 1V. 
—Of Seizing under, and Enforcing Bills of Sale. Appendix, Forms, Acts, &c. 
By JOHN INDERMAUR, Solicitor, 

“The object of the book is thoroughly practical. Those who want to be told exactly what todo and 
so ‘ go wnee they are registering a bill of sale will find the necessary information in this little book.” 
whe EU SOUTHAL. 
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In 8vo, price 25. 6¢., cloth, 


A COLLECTION OF LATIN MAXIMS, 


LITERALLY TRANSLATED. 


INTENDED FOR THE USE OF STUDENTS FOR ALL LEGAL EXAMINATIONS, 


“The book seems admirably adapted as a book of reference for students who come across a Latin maxim 
in their reading."—Law Journal. 


In one volume, 8vo, price 9s., cloth, 


LEADING STATUTES SUMMARISED, 


FOR THE USE OF STUDENTS. 
By ERNEST C. THOMAS, 


BACON SCHOLAR OF THE HON, SOCIETY OF GRAY’S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD; 
AUTHOR oF ‘f LEADING CASES IN CONSTITUTIONAL LAW BRIEFLY STATED.” 


Second Edition, in 8vo, enlarged, price 6s., cloth, 


LEADING CASES IN CONSTITUTIONAL LAW 


BRIEFLY STATED, WITH INTRODUCTION AND NOTES. 


By ERNEST C. THOMAS, 


BACON SCHOLAR OF THE HON. SOCIETY OF GRAY'S INN, LATE SCHOLAR OF TRINITY COLLEGE, OXFORD, 
“Mr. E. C. Thomas has put together in a slim octavo a digest of the principal cases illustrating Con- 
stitutional Law, that is to say, all questions as to the rights or authority of the Crown or persons under it, 
as reper? not merely the constitution and structure given to the Soverneg oat but also the mode in 
the sovereign power is to be exercised. In an introductory essay Mr. Thomas gives a very clear and 
intelligent survey of the general functions of the Executive, and the principles by which they are regulated ; 
and then follows a summary of leading cases."—Satnurday Review. , . 
** Mr. Thomas gives a sensible introduction and a brief epitome of the familiar leading cases.”"—-Leaey 


In 8vo, frice 8s., cloth, 


AN EPITOME OF HINDU LAW CASES. With 


Short Notes thereon. And Introductory Chapters on Sources of Law, Marriage, 
“ rari fa Partition, and Succession. By W11.11AmM M. P. CoGHLAN, Bombay 
Service, late Judge and Sessions Judge of Tanna. 
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Second Edition, in crown 8vo, price 12s. 6¢., cloth, 


THE BANKRUPTCY ACT, 1883, 


WITH NOTES OF ALL THE CASES DECIDED UNDER THRE ACT; 


Tue CONSOLIDATED RULES ann FORMS, 1886; Tue Deprors Act, 1869, 80 
FAR AS APPLICABLE TO BANKRUPTCY MATTERS, WITH RULES AND FoRMS 
THEREUNDER; THE Bi.ts OF SALE Ac'rs, 1878 AND 1882; 
Board of Trade Circulars and Forms, and List of Official Receivers ; Scale ot Costs, 
Fees, and Percentages, 1886; Orders of the Bankruptcy Judge of the High 
Court ; and a Copious Index. 
By WILLIAM HAZLITT, Esa., ann RICHARD RINGWOOD, M.A., 
SENIOR REGISTRAR IN BANKRUITCY, OF THE MIDDLE TEMPLE, ESQ, BARRISTER-AT-LAW, 
Second Edition, by R. RINGWOOD, M.A., Barrister-at-Law. 
** This is a very handy edition of the Actand Rules. . . . . The cross references and marginal 


references to corresponding pr >visions of the Act of 1869 are exceedingly useful... . » Thereisa very 
full index, and the book is admirably printed.” —Soficitors’ Journal. 
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Part I., price 7s. 6d., sewed, 


LORD WESTBURY’S DECISIONS IN THE 
EUROPEAN ARBITRATION. Reported by Francis S, REILty, 


of Lincoln’s Inn, Barrister-at-Law. 
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Parts I., II., and III., price 255., sewed, 


LORD CAIRNS’S DECISIONS IN THE ALBERT 


ARBITRATION. Reported by Francis S. Reiuty, of Lincoln’s Inn, 


Barrister-at- Law. 


Second Edition, in royal 8vo, price 30s., cloth, 
A TREATISE ON 


THE STATUTES OF ELIZABETH AGAINST 
FRAUDULENT CONVEYANCES. 


Tue Bits oF SALE Acts 1878 AND 1882 AND THE LAW OF VOLUNTARY 
DISPOSITIONS OF PROPERTY. 


By THE Late H. W. MAY, B.A. (Ch. Ch. Oxford), 


Second Edition, thoroughly revised and enlarged, by S. WORTHINGTON WORTHINGTON, 
of the Inner Temple, Barrister-at-Law. Editor of the “ Married Women’s 
Property Acts,” $th edition, by the late J. R. GRIFFITH. 


“Yn conclusion, we can heartily recommend this “Mr. Wortnington’s work appears to have been 
book to our readers, not only to those who are in conscientious and exhaustive.” —Saturday Review, 


large practice, and who merely want a classified “Examining Mr. May's book, we find it con- 
list of cases, but to those who have both the desires gtructed with an intelligence and precision which 
and the leisure to enter upon a systematic study of — render it entirely worthy of being accepted as a 
our law.”—Soltcitors’ Journal. : guide in this confessedly difficult subject. The 
“As Mr. Worthington pvints out, since Mr. May subject is an involved one, but with clean and 
wrote, the ‘Bills of Sale Acts’ of 1878 and 1882 handling it is here presented as clearly as it 
have been passed ; the ‘ Married Women's Property be. . . . On the whole, he has produced a very 
Act, 1882' (making settlements by married women { useful book of an excepuonally scientific character. 
void as against creditors in cases in which similar — Solicitors’ Journal. 


settlements by a man would be void), and the “The subject and the work are both very good. 
. , 1883." These Acts and the deci- ye 1 very 
sone aes: Lave been handled by Mr. Worth- ane ne sie spores sot reg inte ; 
i RD a manner which shows that he is master = the_ latter, a ane suerte td which always distin. 
inter gubject, and not a slavish copyist of rections Evighes original rexsarch ftpm borrowed Iabqure 
i - hich is a vicious propensity o d 
aa Pees aap len of text-books. His Table We are happy to welcome his (Mr. May’s work 
of Cases (with reference to all ee ace is a an addition ie rhe we regret ere say, cate 
adwira i tive."—Law ogue of law s conscien executed, ‘s 
bie, and: he fades et can corroborate his own deccipain of his labouss, 
The results of the authorities appear to be ‘that no pains have been spared to make the book 
. well and-tersely, and the treatise will we as concise and practical aa possi without ¢ 
be found a convenient and trustworthy book so at the expense of perspicuity, or the 
of reference.” —Law Journal. cf any important points.“"~—Law Times, 
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In one volume, medium 8vo., price 38s., Cloth ; or in Half-Roxburgh, 42s. 


A HISTORY OF THE FORESHORE 


AND THE LAW RELATING THERETO. 


With A HITHERTO UNPUBLISHED TREATISE BY LoRD HALE, Lorp HALe’s 
“De JuRE MaRIs,” AND THE THIRD EDITION OF HALL’s Essay ON THE 


RIGHTS OF THE CROWN 


IN THE SEA-SHORE. 


Witw NovTes, AND AN APPENDIX RELATING TO FISHERIES. 


By STUART A. MOORE, F.S.A., 


OF THE INNER TEMPLE, BARRISTER-AT-LAW. 


“This work is nominally a third edition of the 
late Mr. Hall’s exsay on the rights of the Crown in 
the Sea-shore, but in reality is an absolutely new 
production, for out of some goo odd pages Hall's 
essay takes up but 227. Mr. Moore has written a 
book of great importance, which should mark an 
epoch in the history of the rights of the Crown and 
the subject in the /ifws maris, or foreshore of the 
kingdom. Hall's treatise (with Loveland’s notes) is 
set out with fresh notes by the present editor, who 
is anything but kindly disposed towards his author, 
for his notes are nothing but a series of exposures 
of what he deems to be Hall’s errors and misrepre- 
sentations. Mr. Moore admits his book to be a 
brief for the opposite side of the contention sup- 
ported by Hall, and a more vigorous and argu- 
mentive treatise we have Ae ever scen, Its 
arguments arc cee and broadly disclosed, and 
supported by a wealth of facts and casey which 
show the research of the learned author to have 
been most full and elaborate. .. There is no 
doubt that this is an important work, which must 
have a considerable influence on that branch of the 
law with which it deals. ‘hat law is contained in 
ancient and most inaccessible records ; these have 
now been brought to light, and it may well be 
that important results to the subject may flow 
therefrom. ‘The Profession, not to say the general 
public, owe the learned author a deep debt of 
gratitude for providing ready to hand such a 


wealth of materials for founding and building u 
arguments. Mr. Stuart Moore has written a work 
which must, unless his contentions are utterly un- 
founded, at once become the standard text-book on 
the Jaw of the Sea-shore."— Law /imes, Dec. ist. 

“Mr. Stuart Moore in his valuable work on the 
Foreshore.” — The 7inzes. 

‘* Mr. Stuart Moore’s work on the title of the 
Crown to the land around the coast of England 
lying between the high and Jow water-mark is 
something more than an ordinary law book. It is 
a history, and a very interesting one, of such land 
and the rights exercised over it from the earliest 
times to the present day; and a careful study of 
the facts contained in the book and of the argu- 
ments brought forward can scarcely fail to convince 
the reader of the inaccuracy of the theory, now so 
constantly put forward by the Crown, that without 
the existence of special evidence to the contrary, 
the land which adjoins riparian property, and 
which is covered at high tide, belongs to the 
Crown and not to the ownerof the adjoining 
manor. “The fist which Mr. Moore gives of places 
where the question of foreshore has been already 
raised, and of those as to which evidence on the 
subject exists amongst the public records, is valu- 
able, though by no means exhaustive: and the 
book should certainly find a place in the library of 
the lord of every riparian manor.”—Aforning Fost. 


In one volume, 8vo, price 125., cloth, 
A TREATISE ON THE LAW RELATING TO THE 


POLLUTION AND OBSTRUCTION OF WATER COURSES : 


TOGETHER WITH A BRIEF SUMMARY OF TITE VARIOUS SOURCES OF RIVERS 
POLLUTION. 


By CLEMENT HIGGINS, M.A., F.CS., 


OF THE INNER TEMPLE, BARRISTER-AT-LAW, 


‘As a compendium of the law upon a special 
and rather intricate subject, this treatise cannot 
but prove of great practical value, and more 
especially to those who have to advise upon the 
institution of ings under the Rivers Pollu- 
tion Prevention Act, 4876, or to adjudicate upon 
those proceedings when brought.”—/rish Law 


“We can recommend Mr. Higgins’ Manual as 
ee Coey Court Judges, Sanitary “Authorities, 
and Riparian Owners will find in Mr. Higgins 
Zreetive & valuable nid in obtaining ge agg eee 

t. 
Scomplished a work for which he will readily be 
recogmised as having special fitness on account of 


his practical acquaintance both with the scientific 
and the legal aspects of his subject."—-Law Maga- 
sine and * ~~ 
‘The volume is vey carefully arranged through- 
out, and will prove of great unliry both to miners 
and to owners of land on the banks of 
The Mining Four nal. 
**Mr. Higgins writes tersely and clearly, while 
his facts are so well arranged that it is a pleasure 
er 
by 


rivers,” — 


to refer to his book for information ; and al 
the work is one which will be found very ge 
7 interested in the subject to which it relates.”— 
é compact and convenient manual of the law 
on the subject to which it relates."—Sediciters’ 
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In 8vo, FourtH Epition, price 25s., cloth, 


MAYNE’S TREATISE 


ON 


THE LAW OF DAMAGES. 


FOURTH EDITION. 
BY 


JOHN D. MAYWNE, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW 5 


AND 


LUMLEY SMITH, 


OF THE INNER TREMPUR, (Cc. 


** Few books have been better kept up to the current law than this treatise. The earlier part 
of the book was remodelled in the last edition, and in the present edition the chapter on 
Penalties and J.iquidated Damages has been re-written, no doubt in consequence of, or with 
regard to, the elaborate and exhaustive judgment of the late Master of the Rolls in Wedéés v. 
Smith (31 W. R. 214; 1. R. 21 Ch. DD. 243). ‘The treatment of the subject by the authors is 
admirably clear and concise. Upon the point involved in Tb a/éss v. Soetth they say ‘ The 
result is that an agreement with various covenants of different importance is not to be governed 
by any inflexible rule peculiar to itself, but is to be dealt with as coming under the general rule, 
that the intention of the parties themselves 1s to be considered. If they have said that in the 
case of any breach a fixed sum is to be paid, then they will be kept to their agreement, unless 
it would lead to such an absurdity or injustice that it must be assumed that they did not mean 
what they said.’ This is a very fair summary of the judgments in bVa//s v. Smith, especially 
of that of Lord Justice Cotton ; and it supplies the nearest approach which can be given at 
present to a rule for practical guidance. We can heartily commend this as a carefully edited 
edition of a thoroughly good book." —Sofiertors’ Journal, 


‘* The editors have, with their well-known care, eliminated much obsolete matter, and revised 
and corrected the text in accordance with the recent changes in procedure and legislation. The 
chapter on penalties and liquidated damages has becn to a great extent re-written, and a new 
chapter has been added on breach of statutory obligations. As of former editions of this valua- 
ble work, we can but speak of it with strong commendation as a most reliable authority on a 
very important branch of our law—the Right to Damages as the result of an Action at Law," 
—Law Journal. 


“* During the twenty-two yearswhich have elapsed since the tublication of this well-known 
work, its reputation has been steadily growing, and it has long since become the recognised 
authority on the important subject of which it treats.”—LAW MAGAZINE AND REVIEW. 


‘This edition of what has become a standard what the facts proved in their judgment required. 

work has the advantage of appearing under the — And, according to the better opinion, they may give 
supervision of the original author as well as of damages ‘for example’s sake,’ and mulct a rich 
Mr. Lumiey Smith, the editor of the second edition. man more heavily than a poor one. In actions for 
The result is most satisfactory. Mr. Lumley injuries to property, however, ‘vindictive’ or 
Smith's edition was ably and conscientiously pre- ‘exemplary’ damages cannot, except in very rare 
pared, and we are glad to find that the reader still cases, be awarded, but must be limited, as in con 
enjoys the benefit of his accuracy and learning. tract, to the actual harm sustained. 
At the same time the book has doubtless been ‘It is needless to comment upon the arrangement 
improved by the reappearance of its author asco- — of the subjects in this edition, in which no alteration 
editor. The earlier part, indeed, has been to a has been made. The editors modestly express a 
considerable extent entirely rewritten. — . hope that all the English as well as the 

‘*Mr. Mayne’s remarks on damages in actions of Irish decisions up to the date have been inel 
tort are brief. We agree with him that in such = and we believe from our own examination that the 
actions the courts are governed by far looser princi- hope is well founded. We may regret that, warned 

than in contracts; indeed, sometimes it is by the growing bulk of the book, the editors have 
impossible to say they are governed by any princi- not included any fresh eel ae cases, but we feel 
ples at all. In actions for injuries to the personor that the omission was unavOidable. We should add 
reputation, for example, a judge cannot do more that the whole work has been thoroughly revised,”"— 
than give a general direction to the jury to give Solicitors’ Fournad. 


** This text-book is so well known, not only as the highest authority on the subject treated 
of, but as one of the best text-books ever written, that it would be tdle for us to spegk of dt 
1 the words of commendation that i deserves. Lt is a work that no practising lawyer can 
vo without.” —CANaDA Law JOURNAL. ¥., 
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Second Edition, in crown 8vo, price 75s., cloth, 


THE LAW RELATING TO CLUBS. 


i By THe tare JOHN WERTHEIMER, Barrister-atT-Law. 
Second Edition, by A. W. CHASTER, Barrister-at-Law. 


‘SA convenient handbook, drawn up with great ** This is a very neat little book on an interesting 
judgment and perspicuity."”— Morning Post. subject. The law is accurately and well expressed. 
‘FRoth useful and interesting to those interested —Law Journal, 
in club management.” —Law 7imes. “This is a very handy and complete little work. 
‘S Mr. Wertheimer’s history of the cases is com- This excellent little treatise should lie on the table 
plete and well arranged." —Saturday Review. of every club."—Puimp Court. 


In 8vo, price 2s., sewed, 


TABLE of the FOREIGN MERCANTILE LAWS and CODES 
in Force in the Principal States of EUROPE and AMERICA. By CHARLES 
LYON-CAEN, Professeur agrégé & la Faculté de Droit de Paris; Professeur a 
l’Ecole libre des Sciences politiques. Translated by NAPOLEON ARGLES, 
Solicitor, Paris. 


In one volume, demy 8vo, price ros, 6¢., cloth, 


PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 
Sele aer egal and DELIVERY. By JoHN Houston, of the Middle Temple, 


‘We have no hesitation in saying that we think | to the library of either the merchant or the lawyer.” 
Mr. Houston's book will be a very useful accession | —Sodfcrtors” Yournal. 


Just published, in 8vo, price 1os., cloth, 


THE TRIAL OF ADELAIDE BARTLETT FOR 


MURDER ; Complete and Revised Keport. Edited by Epwarp BEAL, B.A., 
of the a Teinple, Barrister-at-Law. With a Preface by Epwarp CLARKE, 
Q.C., M.P. 


ead 








In 8vo, price 10s. 6¢., cloth, 
A REPORT OF THE CASE OF 


THE QUEEN v. GURNEY AND OTHERS, 


In the Court of Queen’s Bench hefore the Lord Chief Justice CockBuRN. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Nlustrating THE DOCTRINE oF Com- 
MERCIAL FRAUD. By W. F. FINvAson, Barrister-at-Law. 


In royal 8vo, price ros. 6¢., cloth, 


THE PRACTICE OF EQUITY BY WAY OF REVIYOR AND SUPPLEMENT. 


With Forms of Orders and Appendix of Bills. By Lorrus LEIGI1 PEMBERTON, 
of the Chancery Registrar’s Office. 


“Mr. Pemberton has, with great care, brought will probably be applied to future cases.”—So#- 
together and classified al) these conflicting cases, s Fomrnal. 
aunt hak, as far as may be, deduced principles which 


In 8vo, price §s., cloth, 


THE LAW OF PRIORITY. <A ConctsE View oF 


THE LAW RELATING TO PRIORITY OF INCUMBRANCES AND OF OTHER RIGHTS 
IN Property. By W. G. Ropixson, M.A., Barrister-at-Law. 


a Mr. Robinson's may be recommended to | tioner with a useful supplement to larger and move 
the advanced student, will furnish the practi- | complete works.”—Sodciters’ Journsa.. 


STEVENS & HAYNES, BELL YARD TEMPLE 


In 8vo, price 6s. 6d., cloth, 


THE ANNUAL DIGEST OF MERCANTILE 
CASES FOR THE YEAR 1886. 


BEING A DIGEST OF THE DECISIONS OF THE ENGLISH, SCOTCH AND IrtsH Courts 
ON MATTERS RELATING TO COMMERCE. 


By JAMES A. DUNCAN, M.A., LL.B., Trin. Coll., Camb., 
AND OF THE INNER TEMPLE, BARRISTER-AT-LAW. 
‘* We hope the present issue may be the first ofa book to men of business and to members of the 


series which will naturally increase in value with _‘legal profession."--Liverpool Merce 


reury- 
gress of time.” — . “A work of such handy reference, well indexed 
sue Ere ems: iainreay Maier and containing the scence of a year's deciaions, 
There can only be one opinion, and that avery —_will be found a valuable addition to office libraries.’ 
decided one indeed, in favour of the value of this —Liverpool Daily Post. 


"4" The Annual Digest of Mercantile Cases, for 1885, can also be had price 6s., cloth, 


Third Edition, in crown 8vo, price 10s., cloth, 


THE LAW AND PRACTICE OF ELECTION PETITIONS, 


With an Appendix containing the Parliamentary Elections Acts, the Corrupt and 
Illegal Practices Prevention Acts, the Gencral Rules of Procedure made by the 
Election Judges in England, Scotland, and Ireland, Forms of Petitions, &c. 
Third Edition. By HENRY HARDCASTLE, of the Inner Temple, Barrister-at-Law. 


“Mr. Hardcastle ave us an original treatise uide. We can thoroughly recommend Mr. 
with footnotes, and he has evidently taken very ardcastle’s book as a concise manual on the law 
considerable pains to make his work a reliable — and practice of election petitions.”—-Law Times. 


Now ready, Vols. I., II., & MI., price 735.3 and Vol. IV., Pts. I. If. & IIL, price tos, 
REPORTS OF THE DECISIONS OF THE 


JUDGES FOR THE TRIAL OF ELECTION PETITIONS 


IN ENGLAND AND IRELAND. 
PURSUANT TO THE PARLIAMENTARY ELECTIONS ACT, 1868. 
By EDWARD LOUGHLIN O’MALLEY anp HENRY HARDCASTLE, 
*," Vol. LV. Part 11. is Edited by J. S. SANDARS of Lincoln's Lun, Barrister-at-Law, 


In 8vo, price 12s., cloth, 


THE LAW OF FIXTURES, 


IN THE PRINCIPAL RELATION OF 
LANDLORD AND TENANT, 
AND IN ALL OTHER OR GENERAL RELATIONS. 
FOURTH EDITION. ® 
By ARCHIBALD BROWN, M.A. Edin. and Oxon., and B.C.L. Oxon. 
OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW, 
" A vew chapter has been added with reference achieved.”—Law Times. 


to the Law of Ecclesiastical Fixtures and Dilapida- “The treatise is commendable as well for ovigi 
tions, ‘he book is worthy of the success it has nality as for *-*--~--—-~-- 
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Stebens and Sapnes’ Series of Reprints of the Early Reporters. 
SIR BARTHOLOMEW SHOWER’S PARLIAMENTARY CASES. 


apenas me 


In 8vo, 1876, price 4/. 45., best calf binding, 


SHOWER’S CASES IN PARLIAMENT 


RESOLVED AND AD/JUDGED UPON PETITIONS & WRITS OF ERROR. 
FOURTH EDITION. 

CONTAINING ADDITIONAL CASES NOT HITHERTO REPORTED. 
REVISED AND EDITED BY 


RICHARD LOVELAND LOVELAND, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW } EDITOR OF “‘ KELYNG'S CROWN CASES,’ AND 
HALL'S ESSAY ON THE RIGHTS OF THE CROWN IN THE SEASHORE.” 

‘6 Messrs. STEVENS & Haynes, the successful publishers of the Reprints of Bellewe, 
Cooke, Cunningham, Brookes’s New Cases, Choyce Cases in Chancery, William Kelynge 
and Kelyng’s Crown Cases, determined to issue a new or fourth Edition of Shower’s Cases 
in Parliament. 

‘‘ The volume, although beautifully printed on old-fashioned Paper, in old-fashioned 
type, instead of being in the quarto, is in the more convenient octavo form, and contains 
several additional cases not to be found in any of the previous editions of the work, 

‘6 These are all cases of importance, worthy of being ushered into the light of the 
world by enterprising publishers. 

‘* Shower’s Cases are models for reporters, even in our day. The statements of the 
case, the arguments of counsel, and the opinions of the Judges, are all clearly and ably given. 

“ This new edition with an old face of these valuable reports, under the able editorship 
of R..L, Loveland, Esq., should, in the language of the advertisement, ‘be welcomed by 
the profession, as well as enable the custodians of public libraries to complete or add to 
their series of English Law Reports.’’’—Canada Law Fournal. 


BELLEWE’S CASES, T. RICHARD II. 


In 8vo, 1869, price 31. 35.5 bound in calf antique, 


LES ANS DU ROY RICHARD LE SECOND. 


Collect’ ensembl’ hors les abridgments de Statham, Fitzherbert et Brooke. Per 


ae BELLEWE, de Lincolns Inne. 1585. Reprinted from the Original 
ition. 


“No public library in the world, where English highly creditable to the spirit and enterprise of 
law finds a place, should be without a copy of this _ private publishers. The work is an important link 
edition of Bellewe."—Canada Law Journal. in our legal history ; there are no year books of the 

reign of Richard Tr’, and Bellewe supplied the ap 

“We have here a fac-simile edition of Bellewe, substitute by carefuliy extracting and collecting all 
and it is zeally the most beautiful and admirable the cases he could find, and he did it in the most 
reprint that has appeared at any time. It is a convenient form—that of al habetical arrangement 
perfect gem of antique printing, and forms a most __ in the order of subjects, so that the work is a digest 
interesting monument of our early legal history. as well asa book oflaw reports. It is in fact a 
It belongs to the same class of works as the Year collection of cases of the reign of Richard II. 
Book of Edward I. and other similar works which | arranged according to their subjects in alphabeti 
have been printed in our own time under the | order. It is therefore one of the most intelligible 
auspices of the Master of the Rolls; but is far | and interesting legal memorials of the Middle 
superior to any of them, and is in this respect Ages."—Law Times. 


CUNN 


In 8vo, 1871, price 3/. 3s., calf antique, 

CuNNINGHAM'S (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By THomMas TOWNSEND BUCKNILL, Barrister-at-Law. 

“(The instructive ch i ity of nati 
sn ee ene Se tries, Seaaltht cer ercuen oy eae’ Ths Binoy 
of England clear and certain,’ gives the volume a of the civil law is then rapidly traced. Next a 
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degree of interest, inde entofthevalue history is given of English Reporters, 
of many of the re cases, That chapter begins Books from 1 Edw. 
with words information of near 


ht, for the ii Vii —being years—and 
. 0 12 rien, e 200 
every people, o be printed in letter of gold. ‘They afterwards to the time of author.” “-~-7- 
‘Nothing conduces more to the aw Journal. 
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and Haynes’ Series of Reprints of the Early 
CHOYCE CASES IN CHANCERY. 


In 8vo, 1870, price 2¢. 2s., calf antique, 


THE PRACTICE OF THE HIGH COURT OF CHANCERY. 


With the Nature of the several Offices belonging to that Court. And the Reports of 
many Cases wherein Relief hath been there had, and where denyed. 


‘* This volume, in paper, type, and binding (like “‘ Bellewe's Cases") is a fac-simile of the antique edition. 
All who buy the one should buy the other."—Canada Law ~ ; 


In 8vo, 1872, price 34. 35., calf antique, 


SIR G. COOKE’S COMMON PLEAS REPORTS 


IN THE REIGNS OF QUEEN ANNE, AND KINGS GEORGE I. anp I. 


The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre’s MSS. by Mr. aco Nares, edited by THOMAS 
TOWNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

‘*Law books never can die or remain long dead —an old volume of Reports may be produced by these 
so long as Stevens and Haynes are willing to con- modern publishers, whose good taste is only equalled 
tinue them or revive them when dead. ft is cer- by their enterprise."——-Canada Law Fournad, 
tainly surprising to see with what facial accuracy 


BROOKE’S NEW CASES WITH MARCH’S TRANSLATION. 


In 8vo, 1873, price 4/. 4s., calf antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VI., and 
Queen Mary, collected out of BRooKE’s Abridgement, and arranged under years, 
with a table, together with Maxcn’s (John) 7rams/ation of Brooke's New Cases 
in the time of Henry VIII., Edward VI., and Queen Mary, collected out of 
BrooKE’s Abridgement, and reduced alphabetically under their proper heads and 
titles, with a table of the principal matters. In one handsome volume. 8vo. 1873. 

* Both the original and the translation having Stevens and Haynes have reprinted the two hooks 
long been very scarce, and the mispaging and other _in one volume, uniform with the preceding volumes 


errors in March’s translation making a new and = of the series of Early Reports."—Canada Law 
corrected edition peculiarly desirable, Messrs, Journal, 


KELYNGE’S (W.) REPORTS. 


In 8vo, 1873, price 4/. 45., calf antique, 
KELYNGE's (William) Reports of Cases in Chancery, the King’s Bench, &c., from the 
3rd to the oth year of his late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Kaymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. &vo. 1873. 
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CROWN CASES. 


In 8vo, 1873, price 4/ 45., calf antique, 

KeLyNo’s (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 

Charles II., with Directions to Justices of the Peace, and others; to which are 

added, Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer, 

the Queen and Mawgridge. Third Edition, containing several additional Cases 

never before printed, together with a TREATISE UPON THE LAW AND PROCcEED- 

INGS IN CASES OF HIGH TREASON, first published in 1793. The whole carefully 

revised and edited by RICHARD LOVELAND LOVELAND, ofsthe Inner Temple, 
Barrister-at-Law. 

*¢We look upon this volume as one of the most goodservice rendered by Messrs. StevensandHaynes 
important and valuable of the saigee reprints of tothe profession. . . . Should occasion arise ‘the 
Messrs. Stevens and Haynes. Little dowe know Crown utor, as well as counsel for the prisoner, 
of the mines of legal wealth that lie buried in the will find in this volume a complete wade macum 
old law books. But a careful examination, either of _ the law of high treason and proceedings in relation 
the reports or of the treatise embodied inthe volume  thereto.”—Canada Law grnrnas. 
now before us, will give the reader some idea of the 
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Second Edition, in 8vo, in preparation, 
A CONCISE TREATISE ON 


PRIVATE INTERNATIONAL JURISPRUDENCE, 


BASED ON THE DECISIONS IN THE ENGLISH COURTS. 


By JOHN ALDERSON FOOTE, 


OF LINCOLN’S INN, BARRISTER-AT-LAW } CHANCELLOR’S LEGAL MEDALLIST AND SENIOR WHEWELL SCHOLAR 
OF INTERNATIONAL L...J, CAMBRIDGE UNIVERSITY, 1873 ; SENIOR STUDENT IN JURISPRUDENCE 
AND ROMAN LAW, INNS OF COURT EXAMINATION, HILARY TERM, 1874, 


‘This work seems to us likely to prove of considerable use to all English lawyers who have to deal with 
questions of private international law. Since the publication of Mr. Westlake’s valuable treatise, twenty 
years ago, the judicial decisions of English courts bearing upon different parts of this subject have greatly 
increased in number, and it is full time that these decisions should be examined, and that the conclusions 
to be deduced from them should be systematically set forth in a treatise. Moreover, Mr. Foote has done 
this well,”"—Solicitors’ Yournal. 


“* Mr. Foote has done his work very well, and the book will be useful to all who have to deal with the 
class of cases in which English law alone is not sufficient to settle the question.”"—Saturday Review, 
March 8, 1879. 

‘*The author's object has been to reduce into order the mass of materials already accumulated in the 
shape of explanation and actual decision on the interesting matter of which he treats ; and to construct a 
framework of private international law, not from the dicta of jurists so much as from judicial decisions in 
English Courts which have superseded them. And it is here, in compiling and arranging in a concise 
form this valuable material, that Mr. Foote’s wide range of knowledge and legal acumen bear such good 
fruit. Asa guide and assistant to the student of international law, the whole treatise will be invaluable : 


while a table of cases and a general index will enable him to find what he wants without trouble.”— 
Standard, 


** The recent decisions on points of international law (and there have been a large number since Westlake’s 
publication) have been well stated. So far as we have observed, no case of any importance has been 
omitted, and the leading cases have been fully analysed. The author does not hesitate to criticise the 
grounds of a decision when these appear to him to conflict with the proper rule of law. Most of his 
criticisms seem to us very just... .. On the whole, we can -ecommend Mr. Foote’s treatise as a useful 
addition to our text-books, and we expect it will rapidly find its way into the hands of practising lawyers.” 
~— The pournal of Jurisprudence and Scottish Law Magazine. 

** Mr. Foote has evidently borne closely in mind the needs of Students of Jurisprudence as well as those 
of the Practitioners. For both, the fact that his work is almost entirely one of Case-law will commend 
it as one useful alike in Chambers and in Court.”—Law Afagasine and Review. 


“Mr. Foote’s book will be useful to the student. . .... One of the best points of Mr. Foote’s book 
is the ‘Continuous Summary,’ which occupies about thirty pages, and is divided into four parts—Persons, 
Property, Acts, and Procedure. Mr. Foote remarks that these summaries are not in any way intended as 
an attempt at codification. However that may be, they are a digest which reflects high credit on the 
author's assiduity and capacity. They are ‘meant merely to guide the student ;’ but they will do much 
more than guide him. They will enable him to get such a grasp of the subject as will render the reading 
of the text easy and fruitful."—ZLew Journal, ° 

“This book is well adapted to be used both as a text-book for students and a book of reference for 
practising barristers."—Sar L.ramination Fournad. 

“ This is a book which supplies the want which has long been felt or a really good modern treatise on 
Private International Law adapted to the every-day requirements of the English Practitioner. The 
whole volume, although designed for the use of the practitioner, is so moderate in size—an octavo of 500 
peges only—and the arrangement and development of the subject so well conceived and executed, that it 
will amply repay perudal by those whose immediate object may be not the actual decisions of a knotty 
point bur the satisfactory disposal of an examination paper. '—O.z/ford and Cambridge Undergraduates’ 


“Since the publication, some twenty years ago, of Mr. Westlake's Treatise, Mr. Foote’s book is, in 
our opinion, the best work on private international law which has appeared in the English language .. . 


"Phe work is executed with much ability, and will doubtless be found of great value by all persons who 


: to consider questions on private international law.”—. 
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Zaw fllagasine and Rebdie, 


QUARTFRLY DIGEST OF ALL REPORTED CASES. 


Price FIVE SHILLINGS each Number. 


No. CCXVIIT. (Vol. 1, No. I, of the New Quarrerty Series.) November, 1875, 
No. CCXIX. (Vol. 1, 4th Series No. II.) February, 1876. 


N.B.— These two Numbers ave out of print. 


No, CCXX. (Vol. 1, 4th Series No. IIT.) 


For May, 1876. 
No. CCXXI. (Vol. 1, gth Series No. IV.) 


For August, 1876. 


Nos. CCXXIT. toCCXLV. (Vol. 2, 4th Series, to Vol. 7, 4th Series, Nos. V. toXXVIIL), 
November, 1876, to August, 1882. 


Nos. CCXLVI. to CCXLIX, (Vol. 8, 4th Series Nos. XXIX. to XXXIL.), 
November, 1882, to August, 1883. 


Nos. CCL. to CCLIII. (Vol. 9, 4th Series, Nos. XXXIIL to NXXVI), 
November, 1883, to August, 1884. 


Nos. CCLIV. to CCLVIE. (Vol. 9, 4th Series, Nos. XNXNVII. tao XL ), 
November, 1884, to August, 1885. 


Nos. CCLVIIL. to CCLXI. (Vol, X., 4th Series, Nos. XLI. to XLIV), 
November, 1885, to August, 1886. 


Nos. CCLXIL. to CCLXYV. (Vol. XL, 4th Series, Nos. XLV. to XLVIITI.), 
November, 1886, to August, 1887. 
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Nos. CCLXVI., to CCLXIX. (Vol. XII, 4th Series, Nos. XLIX. to LY), 
November, 1887, to August, 1888. 


Nos. CCLXX. to CCLXXIIL. (Vol. XIII, 4th Series, Nos. LIT. to LVI.), 
November, 1888, to August, 1889. 


An Annual Subscription of 20s., paid in advance to the Publishers, 
secure the receipt of the LAW MAGAZINE, free by post, within the 


United Kingdom, or for 24s. to the Colonies and Abroad. 
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Fourth Edition, in one vol., 8vo, price 32s. et, cloth. 


A TREATISE ON HINDU LAW AND USAGE. 


By JOHN D. MAYNR, of the Inner Temple, Barrister-at-Law, Author of “A Treatise on 
Damages,” &c. 

‘© A new work from the pen of so established an authority as Mr. Mayne cannot fail 
to be welcome to the legal profession. In his present volume the late Officiating Advocate- 
General at Madras has drawn upon the stores of his long experience in Southern India, 
cane has produced a work of value alike to the practitioner at the Indian Bar, or at home, 

ceed cases, and to the scientific jurist. 
o all who, whether as practitioners or administrators, or as students of the science 
of of jaripradence, desire a thoughtful and suggestive work of reference on Hindu Law 
Usage, we heartily recommend the careful perusal of Mr. Maynce’s valuable treatise.” 
—Law Magazine and Review. 


In 8vo, 1877, price 15s., cloth, 


A DIGEST OF HINDU LAW. 


AS ADMINISTERED IN THE COURTS oF THE MADRAS PRESIDENCY. 
ARRANGED AND ANNOTATED 
By H. S. CUNNINGHAM, M.A., Advocate-General, Madras. 
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D U TCH L A W. 
In 2 Vols. a Royal 8vo, price gos., cloth, 


VAN LEEUWEN’S COMMENTARIES ON THE ROMAN-DUTCH 


W. Revised and Edited with Notes in Two Volumes by C. W. Decker, 
Advocate. ‘ranslated from the original Dutch by J. G. Kotzsé, LL.B., of the 
Inner Temple, Barrister-at-Law, and Chief Justice of the Transvaal. With Fac- 
simile Portrait of PECKER from the Edition of 1780. 

* Vol. II. can be had separately, price 50s. 








BUCHANAN v: ), Reports of Cases decided in the Supreme Court of the CAPE OF 
GOOD HOPE. 1868, 1869, 1870-73, and 74. und in Three Vols. Royal 8vo. 
1875, 1876, 1879, 
ae kas ), Reports of Cases decided in the Supreme Court of the CAPE OF 
D HOP Vol. I., Vol. II., Vol. HI. 
a (. ); index and Digest of Cases decided in the Supreme Court of the CAPE 
OF GOOD HOPE, reported by the late Hon. WILLIAM MENzIEs. Compiled 
by JAMES BUCHANAN, Advocate of the Supreme Court. In One Vol., royal 8vo. 


In 8vo, 1878, cloth, 


PRECEDENTS IN PLEADING: being Forms filed of Record in 


the Supreme Court of the Colony of the Cape of Good Hope. Collected and 
Arranged by JAMES BUCHANAN. 


In Crown 8vo, price 31s. 6¢., boards, 


THE INTRODUCTION TO DUTCH JURISPRUDENCE OF 


HUGO GROTIUS, with Notes by Simon van Groenwegen van der Made, and 
References to Van der Keesel’s Theses and Schorer’s Notes. Translated by 
A. F. S. MaasporP, B.A., of the Inner Temple, Barrister-at-Law, 


In 12mo, price 15s. #e?, boards, 


SELECT THESES ON THE LAWS OF HOLLAND & ZEELAND. 


a Commentary of Hugo Grotius’ Introduction to Dutch Jurisprudence, and 
intended to supply certain defects therein, and to determine some of the more 
celebrated Controversies on the Law of Holland. By Dioxysius GopEFRipus 
VAN DER KesseL, Advocate, and Professor of the Civil and Modern Laws in the 
Universities of Leyden. Translated from the original Latin by C. A. Lorxnz, 
of Lincoln’s Inn, Barrister-at-Law. Second Edition, With a Biographical Notice 
of the Author by Professor J. Ds WAL, of Leyden. 


STEVENS & HAYNES, BELL YARD, TEMPLE 


THE 


Bar Examination Journal. 


No. 64. Price 3s. 
HILARY, 1890. 
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CONTENTS :— 


SUBJECTS OF EXAMINATION. 
EXAMINATION PAPERS, WITH ANSWERS. 

REAL AND PERSONAL PROPERTY. 

EQuITY. 

COMMON LAW. 

ROMAN LAw. 
STUDENTSHIP EXAMINATION PAPERS. 
LIST OF SUCCESSFUL CANDIDATES. 
FORTHCOMING EXAMINATIONS. 
REVIEWS. 
INDEX, TITLE, &c., VOL. IX. 

EDITED BY 


A. D. TYSSEN, D.C.L, M.A, 


OF THE INNER TEMPLE, BARRISTER-AT-LAW ; AND 


W. D. EDWARDS, LLB, 


OF LINCOLN’S INN, BARRISTER-AT-LAW. 


** leis intended in future to publish a Number of the JOURNAL after cach Eaamtination, 
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Now published, in 8vo, price 18s. each, cloth, 


THE BAR EXAMINATION JOURNAL, VOLS. IV.,V., 


VI., VIL, VIII. & IX. Containing the Examination Questions and Answers from 
Easter Term, 1878, to Hilary Term, 1890, with List of Successful Candidates at 
each examination, Notes on the Law of Property, and a Syropsis of Recent Legisla- 
tion of importance to Students, and other information. 


By A. D. TYSSEN anp W. D. EDWARDS, Barristers-at-Law 


Fourth Edition. In 8vo., 6s. cloth, 


A SUMMARY OF JOINT STOCK COMPANIES’ LAW. 


By T. EUSTACE SMITH, 


OF THE INKER TEMPLE, BAKRISTEK-AT-LAW. 


“The author of this hand-book tells us that, when ‘‘ These pages give, in the words of the Preface 
an articled student reading for the fina] examina- ‘as driefly and concisely as possible, a general 
tion, he felt the want of such a work as that before view both of the principles and practice of the law 
us, wherein could be found the main principles of affecting companies.” The work is exce 

law relating to joint-stock companies ... Law printed, and eurherities are cited ; but in no case 
students may well read it ; for Mr. Smith has very is the very language of statutes The 


wisely been at th ins of giving his authority for plan is good, and shows both 
all hin eeacemeiis ore law or of practice, as applied and, both amongst students and laymen, Mr. Smithy 


“stock business ly ed book ought to meet a ready male.”-Lew 
52 setticitors® chambers. i Mr. Smith has s is one which we have derived 
by his little book offered a fresh inducement to & e amount of valuable we can 
stadents to make themselves—at all events, to some y c waly recommend it to our 
Od company lawasaseparate § —_ readers.”-— Oz for 
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In 8vo, Fifth Edition, price 9s., cloth, : 


THE MARRIED WOMEN’S PROPERTY ACTS; 


1870, 1874, and 1882, 


WitH Copious AND EXPLANATORY NOTES, AND AN APPENDIX OF THE ACTS 
RELATING TO MARRIED WOMEN. 


By S. WorTHINGron WortHinctTon, M.A., Christ Church, Oxon., and the Inner 
Temple, Harrister-at-Law. Being the Fifth Edition of The Married Women’s 
Property Acts. By the late J. RK. GrirriTHs, B.A. Oxon., of Lincoln’s Inn, 
Barrister-at-Law. 


“Upon the whole, we are of opinion that this is the best work upon the subject which has been issued 
since ths passing of the recent Act. Its position as a well-established manual of acknowledged worth gives 
it at starting a considerable advantage over new books; and this advantage has been well maintained by 
the intelligent treatment of the Editor."—Solicitors’ Journal. 

‘©The notes are full, but anything rather than tedious reading, and the law contained in them is good, 
and verified by reported cases... . A distinct feature of the work is its copious index, practically a 
summary of the marginal headings of the various paragraphs in the body of the text. This book w worthy 
of all success.”— Lazy Alagasine. 


In 8vo, price 12s., cloth, 


THE LAW OF NEGLIGENCE. 


SECOND EDITION. 


By ROBERT CAMPBELL, of Lincoln’s Inn, Barrister-at-Law, and Advocate 
of the Scotch Bar. 


*- No less an authority than the late Mr. Justice ; new edition brought down to date. It is indeed an 
Willes, in his judgment in We wari v. H'hite | able and scholarly treatise on a somewhat difficult 
Lion Hotel Co., characterised Mr. Campbell's ' branch of law, in the treatment of which the 
* Law of Neaigencs | as a ‘very good book;’ and = author’s knowledge of Roman and Scotch Juris- 
since very g books are by no means plentiful, | prudence has stood him in good stead. We con- 
when compared with the numbers of indifferent . fidently recommend it alike to the student and the 
ones which poaeiery it Beart aee from the press, we think practitioner,”"— Law Magazine. 
the profeasion will be thankful to the author of this | 


In royal 8vo, price 28s., cloth, 


AN INDEX TO TEN THOUSAND PRECEDENTS 


IN CONVEYANCING, AND TO COMMON AND COMMERCIAL 
FORMS. Arranged in Alphabetical order with Subdivisions of an Analytical 
Nature ; together with an Appendix containing an Abstract of the Stamp Act, 1870, 
with a Schedule of Duties; the Regulations relative to, and the Stamp Duties pay- 
able on, Probates of Wills, Letters of Administration, Legacies, and Successions. 
By WALTER ARTHUR COPINGER, of the Middle Temple, Barrister-at-Law. 


BIBLIOTHECA LEGUM. 


In 12mo (nearly 400 pages), price 2s., cloth, 


A CATALOGUE OF LAW BOOKS, tnectuaing att the Reports 


in the various Courts of England, Scotland, and Ireland; with a Supplement to 
appr 1884. By Henry G. STEVENS and Roserr W. Haynes, Law 
u Ss. ers. 


In small gto, price 2s., cloth, beautifully printed, with a large margin, for the 
special use of Librarians, 


A CATALOGUE OF THE REPORTS IN THE 
VARIOUS COURTS OF THE UNITED KINGDOM OF GREAT 


BRITAIN AND IRELAND. 4RRANGED BOTH IN ALPHA- 
BETICAL & CHRONOLOGICAL ORDER, By Stevens & HAYNES, 
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In 8vo, price 12s., cloth, 


‘ CHAPTERS ON THE 


LAW RELATING TO THE COLONIES. 


To which is appended a TopicAL INDEX of CASES DECIDED in the Privy Councit 
on Appeal from the Colonies, the Channel Islands and the Isle of Man, reported 
in Acton, Knapp, Moore, the Law Journal Reports, and the Law Reports, to 
July, 1882. 


By CHARLES JAMES TARRING, 





OF TNE INNER TEMPLE, ESQ., BARRIS TER-AT-LAW, \ 
CONTENTS. 
Tansie or Cases Cirep. Chapter V.-- Appeals from the Colonies, 
Tas_e or STatutes Cirep. Chapter V1,— Section 1. ---Imperial Statutes relating 
Introductory.— Definition of a Colony. tu the Colonies in general. 
Chapter 1.—-The laws to which the Colonies are Section 2. --Imperial Statutes relating 
subject. to particular Colonies, 

Chapter I1.~-The Executive. 

Section 1.—The Governor. Tortcar Innex or Cases, 

Section 2,—The I xecutive Council. Inpex or ‘Tories of EnGiuisn LAW DEALT WIT 
Chapter ITI.—The Legislative power. IN THE CAasks. 


Section 1.—Crown Colonies. INDEX OF NawEs or Cases. 
Section 2.-- Privileges and powers of » 
colonial Legislative Assemblies. GENERAT INDEX, 
Chapter IV.— The Judiciary and Bar. 
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In 8vo, price 1os., cloth, 


THE TAXATION OF COSTS IN THE CROWN OFFICE. 


COMPRISING A COLLECTION OF 


BILLS OF COSTS IN THE VARIOUS MATTERS TAXABLE IN THAT OFFICE; 


INCLUDING 


COSTS UPON THE PROSECUTION OF FRAUDULENT BANKRUPTS, 
AND ON APPEALS FROM INFERIOR COURTS ; 
TOGETHER WITH 
A TABLE OF COURT FEES, 
AND A SCALE OF COSTS USUALLY ALLOWED TO SOLICITORS, ON THE TAXATION 


OF COSTS ON THE CROWN SIDE OF THE QUEEN’S RENCH DIVISION 
OF THE HIGH COURT OF JUSTICE. 


By FREDK. H. SHORT, 


CHIEF CLERK IN THER CROWN OFFICE. 


‘This is decidedly a useful work on the subject of those costs which are liable to be taxed before the 
Queen's Coroner and Attorney (for which Jatter name that of ‘Solicitor’ might now well be substituted), or 
before the master of the Crown Office ; in fact, such a book is almost indispensable when coats 
for taxation in the Crown Office, or when taxing an opponent's costs. Country solicitors will find the scale 
relating to bankruptcy prosecutions of especial use, as <uch costs are taxed in the Crown Office. ‘The ‘general 
observations ' constitute a useful feature in this manual."-—Law J7imes. 

“* This book contains a collection of bills of costs in the various matters taxable in the Crown Office. When 
we point out that the only scale of costs available for the use of the general body of solicitors is that 
lished in Mr. Corner’s book on ‘ Crown Practice’ in 1844, we have said quite enough to prove the utility of 
the work before us. 

“In them Mr. Short deals with ‘ Perunals,’ ‘Copies for Use,’ ' Affidavits, ‘Agency,’ ‘Cerrespondence,” 
* Close Copies,’ ‘Counsel,’ ‘ Affidavit of Increase,’ and kindred matters; and adds some useful remarks on 
taxation of ‘Costs in Bankruptcy Prosecutions,’ ‘Que Warranto,’ ‘Mandamas,’ ‘Indictmenta,’ and 
*R 


“We have rarely seen a work of this character better executed, and we feel sure that it will be thoroughly 
i ‘—Law Feurnal. 


ei recent revision of the old scale of costs in the Crown Office renders the appearance of this work 

particularly opportune, and it cannot fail to he welcomed by practitioners. Mr. Short gives, in the firse 

place, a scale of costs usually allowed to solicitors on the taxation of costa in the Crown Office, atid then 
, of costs in various matters. These are wel] arranged and clearly printed."— Saliciters’ Fournnil, 


42 STEVENS & HAYNES, BELL YARD, TEMPLE BAR. 
Just Published, in 8vo, price 7s. 6d., cloth, 


BRITISH CONSULAR JURISDICTION IN THE EAST, 


WITH TOPICAL INDICES OF CASES ON APPEAL FROM, AND 
RELATING TO, CONSULAR COURTS AND CONSULS; 
Also a Collection of Statutes concerning Consuls. 


By C. J. TARRING, M.A., 


ASSISTANT-JUDGE OF H.B.M. SUPREME CONSULAK COURT FOR THE LEVANT. 
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In one volume, 8vo, price 8s. 6¢., cloth, 
A COMPLETE TREATISE UPON THE 


NEW LAW OF PATENTS, DESIGNS, & TRADE MARKS, 


CONSISTING OF THE PATENTS, DESIGNS, AND TRADE MARKS ACT, 
1883, WITH THE RULES AND FORMS, FULLY ANNOTATED 
WITH CASES, &c. 

And a Statement of the Principles of the Law upon those subjects, with a Time Table 
and Copious Index. 

By EDWARD MORTON DANIEL, 


OF LINCOLN’S INN, BARRISTER-AT-LAW, ASSOCIATE OF THE INSTITUTE OF PATENT AGENTS. 
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In 8v0, price 8s., cloth, 


The TRADE MARKS REGISTRATION ACT, 1875, 


And the Rules thereunder; THE MERCHANDISE MARKS ACT, 1862, with an 
Introduction containing a SUMMARY OF THE LAW OF TRADE MARKS, 
together with practical Notes and Instructions, and a copious INDEX. By 
EDWARD MorTON DANIEL, of Lincoln’s Inn, Barrister- at-Law. 


In one volume, 8vo, price 16s., cloth, 
A CONCISE TREATISE ON THE 


STATUTE LAW OF THE LIMITATIONS OF ACTIONS. 


With an Appendix of Statutes, Copious References to English, Irish, and American Cases, 
and to the French Code, and a Copious Index. 


By HENRY THOMAS BANNING, M.A,, 
OF THE INNER TEMPLE, BARRISTER-AT-LAW. 


‘Mr. Banning has adhered to the plan of peng the Acts in an appendix, and making his book a 
running treatise on the case-law thereon, The cases have evidently been investigated with care and 
digested with clearnes« and intellectuality.”"— Law Journal. 
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In 8vo, price Is., sewed, 
AN ESSAY ON THE 


ABOLITION OF CAPITAL PUNISHMENT. 


Embracing more particularly an Enunciation and Analysis of the Principles of Law as 
applicable to Criminals of the Highest Degree of Guilt. 


By WALTER ARTHUR COPINGER, 


OF THE MIDDLE TEMPLE, ESQ., BARRISTER-AT-LAW. 


In 8vo, price 315. 6a., cloth, 


THE INDIAN CONTRACT ACT, No. IX., of 1872. 


TOGETHER 
WITH AN INTRODUCTION AND EXPLANATORY NOTES, TABLE OF 
CONTENTS, APPENDIX, AND INDEX. 
By H. S. CUNNINGHAM anp H. H. SHEPHERD, 


BARRISTERS-AT-LAW. 


& HAYNES, BELL YARD, TEMPLE BAR. 


In 8vo, price 145., cloth, 


LEADING CASES and OPINIONS on INTERNATIONAL LAW 


COLLECTED AND DIGESTED FROM 


ENGLISH AND FOREIGN REPORTS, OFFICIAL DOCUMENTS, 
PARLIAMENTARY PAPERS, and other Sources. 


With NOTES and EXCURSUS, Containing the Views of the Text Writers on 
the Topics referred to, together with Supplementary Cases, Treaties, and Statutes; 
and Embodying an Account of some of the more important International Trans 
actions and Controversies. 


By PITT COBBETT, M.A., B.C.L, e 


OF GRAV'S INN, BARKISTRR-AT-LAW., 


‘The book is well arranged, the materials well | ad n he notes am concisely Fata Pesca eon 
selected, and the co ts to int. worthy... .. e reader will learn a 
will be aa ae A patina a. pon os Much | great deal on the subject, and the book as a 

in small space in this book."—Law | Whole seems a convenient introduction to fuller and 
Journal, more systematic works.”- (cford Magasine 


ene AU 





ee = ~ 


In royal 8yvo, 11400 pages. 455., cloth, 


STORY'S COMMENTARIES ON EQUITY 
JURISPRUDENCE. 


first English Edition, from the Twelfth American Edition. 
By W. E. GRIGSBY, LL.D. (Lonp.), B.C.L. (Oxon.), 


AND OF THE INNER TEMPLE, RARRISTRR-AT-LAW, 


Second Edition, in 8vo, price 8s., cloth, 


THE PARTITION ACTS, 1868 & 1876. 


A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the Decided 
Cases, and an Appendix containing Judgments and Orders. By W. GREGORY 
Wa ker, B.A., of Lincoln's Inn, Barrister-at-Law, 

“This isa very good manual—practic&], clearly 1 has carefully brought together the cases, and die- 
written, and complete. ‘Ihe subject lends itself { cussed the difficulties arising upon the language of 
well to the mode of treatment adopted by Mr. the different provisions.”~— Sadi ffors' Journal, 
Walker, and in his notes to the various sections he 


Second Edition. In 8vo, price 22s. cloth, 


A TREATISE ON THE 


LAW AND PRACTICE RELATING TO INFANTS. 


By ARCHIBALD H. SIMPSON, M.A., 


OF LINCOLN’S INN, BAKRISTER-AT-LAW, AND FELLOW OF CHRIST’ COLLEGE, CAMBRIDGE, 


SECOND EDITION. By E. J. Ervcoop, B.C.L., M.A., of Lincoln’s Inn, 
Barrister-at-] 

Mr. Simpson’s book comprises the whole of the ‘© yet in comparatively little space. The result is 
law relating to infants, both as regards their per © due mainly tothe businesslike condensation of his 
sons and their property, and we have not observed = style. Fulness, however, has by no means bean 
any very important omi<sions. The author has = sacrificed to brevity, and, so far as we have 
evidently expended much trouble and care upon able to test it, the work omits no point of any 
his work, and has beoughs together, in a concise — portance, from the earliest cases to the last, In 
and convenient form, the law upon the subject down the essential qualities 


to the present time."—Solicitors’ Journal. and orderly arrangement it leaves nothing to be 
“* Jes law is unim hable. e have detected desired, 

no errors, and whilst the work might have been . . in doubt on any point of law or prac- 

done more scientifically, it is, beyond all question, _ tice will find the information they require, if it 

a compendium of sound legal principles."—Zew be found at all, in Mr. Simpson's book, aad a 

Times. writer of whom thie can be said may congranilate 
+ Mr. hasarranged the whole of the Law —_—ihisnacif on having achieved a considerable succes,” 


relating to Infants with much fulness of detail, and -Lew Magazine, February, 
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In one volume, royal 8vo, 1877, price 30s., cloth, 


THE DOCTRINES & PRINCIPLES OF 
THE LAW OF INJUNCTIONS. 


By WILLIAM JOYCE, 


OF LINCOLN’S INN, BAKRISTER-AT-LAW. 


“Mr. Joyce, whose learned and exhaustive work on ‘The Law and Practice of Injunctions’ has 
gained such a deservedly high reputation in the Profession, now brings out a valuable companion volume 
on the ‘ Doctrines and Principles ’ of this important branch of the Law. In the present work the Law is 
enunciafed in its abstract rather than its concrete form, as few cases as possible being cited ; while at the 
same time no statement of a principle is made unsupported by a decision, and for the most part the very 
language of the Courts has been adhered to. Written as it is by so acknowledged a master of his subject, 
and ‘with the conscientious carefulness that might be expected from him, this work cannot fail to prove of 
the greatent assistance alike to the Student—who wants to grasp principles freed from their superincum- 
bent details—and to the practitioner, who wants to refresh his memory on points of doctrine amidst the 
oppressive details of professional work.” Law Magasine and Review. 


BY THE SAME AUTHOR. 


In two volumes, royal 8vo, 1872, price 70s., cloth, 


THE LAW & PRACTICE OF INJUNCTIONS. 


EMBRACING 
ALL THE SUBJECTS IN WHICH COURTS OF EQUITY 
AND COMMON LAW HAVE JURISDICTION. 


By WILLIAM JOYCE, 


OF TPINCODN’S INN, FARRISTER-AT-E AW, 


REVIEWS. 


“A work which aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
which is of almost perpetual recurrence in the 
ee cannot fail to be a welcome offering to the 
profession, and doubtless, it will be well received 
and largely used, for it is as absolutely complete as 
it aims at being. ... . This work is, therefore, 
eminently a work for the practitioner, being full of 
practical aality an every page, and every sentence, 
of it, .... We have to congratulate the pro- 
fession on this new acquisition to a digest of the 
law, and the author on his production of a work of 


permanent utility and fame.”--Law AMagasine 
and Review 


“Mr, Joyce has produced, not a treatise, but a 
complete and compendious e¢.rpesition of the Law 
and Practice of Injunctions both in equity and 
common law. 


“Part ITI. is devoted to the practice ot the 
rts. Contains an amount of valuable and 
' matter nowhere else collected. 


‘* From these remarks it will be sufficiently per- 
ceived what elaborate and painstaking industry, as 
well as legal knowledge and ability, has ies 
necessary in the compilation of Mr. Joyce’s work. 
No labour has been spared to save the practitioner 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general principles of the Law and 
Practice of Injunctions.” —Law Journal. 


‘* He does not attempt to go an inch beyond that 
for which he has express written authority ; he al- 
lows the cases to speak, and does not speak for them. 


‘The work is something more than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American decisions are cited, the aggregate number 
being 3,500, and the statutes cited 160, whilst the 
index is, we think, the most elaborate we have ever 
eae oop a nearly 200 pages. The work is 
probably entirely exhaustive."—Law Zines. 


“This work, considered either as to its matter or manner os execution, is no ordinary work, It is a 


complete and exhaustive creatise both as to the law and the practice of grantin 


injunctions. It mast 


Se all other works on the subject. The terse statement of the practice will be found of incalculahle 
Me we. We know of no book as suitable to supply a know ied 


w friends as Mr. doyee's exhaustive work. 
and Equity Bars. 


asa standard text-book, and ‘he 


the very great labour 


text-book on the particular subject of which it treats. 


of the law of injunctions to our common 


tis alike indispensable to members of the Common Law 
Mr. Joyce's great work would be a casket without a k i 
is very full and well arranged. We fee! that this 


unless accompanied by a 
is destined to take as 


The author 
tt. 


deserves credit bestowed upon The publishers, as usual, have 
mcinisiad thamoatvon tan hander Oceereeig of the high reputation they bear“ Canada Law : 
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Third Edition, in 8vo, price 20s., cloth. 
A TREATISE UPON 


THE LAW OF EXTRADITION, | 


WITH THE CONVENTIONS UPON THE SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 


AND THE CASES DECIDED THEREON. 
By Sir EDWARD CLARKE, 


OF LINCOLN’S INN, S.G., Q.C., MOP. 

** Mr, Clarke’s accurate and sensible book is the wants to learn the principles and practice a: the 
best authority to which the English reader can law of extradition will be greatly helped by Mr 
turn upon the subject of Extradition."—Saturday Clarke. Lawyers who have extradition business 
Review. will find this volume an excellent book of raference, 

**The opinion we expressed of the merits of this Mayistrates who huve to administer the ex fadition 
work when it first appeared has been fully justified law will be greatly assisted by a careful perusal of 
by the reputation it has gained. It is selduin we ‘Clarke upon Extradition.” This may be called a 
come across a book possessing so much interest to warm commendation, but those who have read the 
the general readerand at the same time furnishing so book will not say it is unmerited."——-Law Journal, 
Geefal’a puide tothe lawyer.”"—Solicitars’ Journal. Tus ‘Times of September 7, 1874, in a long 

“The appearance of a second edition of this article upon “ Extradition ‘l'reaties,” makes con- 
treatise does not surprise us. It is a useful book, siderable use of this work, and writes of it as*' Afr, 
well arranged and well written. A student who Clarke's useful Work on E-ctradition,” 


In 8vo, price 2s. 6¢/., cloth, 


TABLES .OF STAMP DUTIES 


FROM 1815 To 1878. 
By WALTER ARTHUR COPINGER, 


OF THE MIDDLE TEMPLE, ESQOUIRK, BAKRISTER-AT-LAW! AUTHOR OF “THE LAW OF COPYRIGHT IN 
WORKS OF LITERATURE AND ART,” ‘INDEX TO PRECEDENTS IN CONVEYANCING,” “TITLE peeps,” & 


“We think this little book ought to find its way large number of old title-deeds."—Law Trees. 
into a good many chambers and offices.”"— Sods- “His Tables of Stamp Dutics, from 1815 to 1878, 
cttors’ Journal. have already been tested in Chambers, and 4 

“This book, or at least one containing the same —s now _ published, will materially lighten the labours 
amount of valuable and well-arranged information, of the profession in a tedious department, yet one re- 
should find a place in every Solicitor’s office. It is quiring great cure.”—-Law Mayazine and Review. 
of especial value when examining the abstract of a 


In one volume, 8vo, price 145., cloth, 


TITLE DEEDS: 


THEIR CUSTODY, INSPECTION, AND PRODUCTION, AT LAW, 
EQUITY, AND IN MATTERS OF CONVEYANCING, 


Including Covenants for the Production of Deeds and Attested Copies ; with an Appendix 
of Precedents, the Vendor and Purchaser Act, 1874, &e., &c., Kc. By WALTER 
ARTHUR COPINGER, of the Middle Temple, Harrister-at-Law ; Author of ** The 
Law of Copyright ” and ‘‘ Index to Precedents in Conveyancing.” 

“The literary execution of the work is good here. Mr. Copinger has supplied a much-felt want, 
enough to invite quutation, but the volume is not by the compilation of this volume. We have not 
large, and we conten: ourselves with recommending space to go into the details of the book ; it appears 
it to the profession.”"—Law 7imes. well arranged, clearly written, and my aiecoeed: 

v 


“A really goon treatise on this subject must be | With these few remarks we recomme 


essential to the lawyer: and this is what we have {| to our readers.”.-Law Journal. 


In 8vo, Second Edition, considerably enlarged, price 30s., cloth, 


THE LAW OF COPYRIGHT 


In Works of Literature and Art; including that of the Drama, Music, avi 
Sculpture, Painting, Photography, and Ornamental and Useful Denchs; eon 
with International and Foreign Copyright, with the Statutes Relating thereto, and 
References to the i ae and American Decisions. By WALTER ARTHUR 
Copincer, of the Middle Temple, Barrister-at-Law. 

i : i comprehensi merits which will, doubr 
dealt ranch of ha rabjec, and eved — thisadition on the shelves of che members ofthe 
te copyright in foreign countries, Sofar profession whose business is concerned with copy» 
as we have examined, we have found all the recent ight ; and deservadty, for the book is che of : 
authorities noted up with scrupulous care, and ble value.” —Sedics, Journal, 
there is an unusually good index. These are ‘ > 
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Third Edition, in One large Volume, 8vo, price 32s., cloth, 


A MAGISTERIAL AND POLICE GUIDE: 


BEING THE LAW 


RELATING TO THE 


PROCEDURE, JURISDICTION, anpD DUTIES or MAGISTRATES 
AND POLICE AUTHORITIES, 


IN THE METROPOLIS AND IN THE COUNTRY. 


With "an Introduction showing the General Procedure before Magistrates 
both in Indictable and Summary Matters. 


By HENRY C. GREENWOOD, 


STIPENDIARY MAGISTRATE FOR THE DISTRICT OF THE STAFFORDSHIRE POTTERIES ; AND 


TEMPLE CHEVALIER MARTIN, 


CHIEF CLERK TO THE MAGISTRATES AT LAMBETH POLICE COURT, LONDON : 
AUTHOR OF “THE LAW OF MAINTENANCE AND DESERTION,” ‘‘ THE NEW FORMULIST," ETC. 


Third Edition. Including the SESSION 52 & 53 Vict., and the Cases Decinep in the 
SUPERIOR CourTs to the END OF THE YEAR 1889, revised and enlarged, 


By TEMPLE CHEVALIER MARTIN. 


‘‘A second edition has appeared of Messrs. Greenwood and Martin’s valuable and 
comprehensive magisterial and police Guide, a book which Justices of the peace should take 
care to include in their Libraries.""—Saturday Review. 


** Hence it is that we rarely light upon a work which commands our confidence, not merely 
by its research, but also by its grasp of the subject of which it treats. The volume before us 
is one of the happy few of this latter class, and it is on this account that the public favour will 
certainly wait upon it. We are moreover convinced that no effort has been spared by its 
authors to render it atho! aghly efficient and trustworthy guide.”"—Law Journal, 

‘* Magistrates will find a valuable handbook in Messrs. Greenwood and Martin’s 
ns alaaalag and Police Guide,’ of which a fresh Edition has just been published.""-— Zhe 

umes. 


** A very valuable introduction, treating of proceedings before Magistrates,and largely of the 
Summary Jurisdiction Act, is in itself a treatise which will repay perusal. We expressed our 
high opinion of the Guide when it first appeared, and the favourable impression then produced 
is increased by our examination of this Second Edition."—Law Zimes. 

** For the form of the work we have nothing but commendation. We may say we have 
here our ideal law book. It may be said to omit nothing which it ought to contain.”— 
Law Times. 

‘* This handsome volume aims at presenting a comprehensive magisterial handbook 
for the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out." —Soltcitors' Journal. 

“The Magisierial and Police Guide, by Mr. Henry Greenwood and Mr. Temple 
Martin, is a modcl work in its conciseness, and, so faras we have been able to test it, 
in completeness and accuracy. /¢ oughe to be tn the hands of all who, as magistrates or 
otherwise, have authority in matters of police.'—Daily News. 


‘* This work ts eminently practical, and supplies a real want. Jt plainly and concisely 
states the law on all points upon which Magistrates are called upon to adjudicate, syste- 
wmuatically arranged, so as to be casy of reference. It ought to find a place on every Fustice’s 
table, and we cannot but think that its usefulness will speedtly ensure for it as large a sale 
as tts merits deserve."—Afidiand Counties Herald, 

‘** The reaped arduous task of collecting together all the enactments on the subject 
has been ably and efficiently performed, and the arrangement is so methodical and precise 
that one is able to lay a finger on a Section of an Act almost in a moment. It is wonderful 
what a mass of information is comprised in so comparatively small aspace. We have, much 
pleasure in recommending the volume not only Oe ee ee tee 
Lit aay protaiel Nar oy genattocnai ba more useful to the public an acquaintance with the 

magisterial jurisdiction and procedure.”—Shef_id Pest. 
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In one thick volume, 8vo, price 32:., cloth, ‘ 


THE LAW OF RAILWAY COMPANIES. 


Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoll- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railwa 
Act, 1868 ; with Notes of Cases on all the Sections, brought down to the end of 
year 1868; together with an Appendix giving all the other material Acts relating 
to Railways, and the Standing Orders of the Houses of Lords and Commons ; 
and a copious Index. By Henry Goprrroi, of Lincoln's Inn, and JonN 
SHortTT, of the Middle Temple, Barristers-at-Law. 
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In a handy volume, crown 8vo, 1870, price ros. 6¢., cloth, 


THE LAW OF SALVAGE, ‘ 


As administered in the High Court of Admiralty and the County Courts; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc. By Enwyk 
Jones, of Gray’s Inn, Barrister-at-Law. 
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In crown Svo, price 45., cloth, 


A HANDBOOK OF THE 


LAW OF PARLIAMENTARY REGISTRATION. 


WITH AN APPENDIX OF STATUTES AND FULL INDEX. 
By J. R. SEAGER, REGISTRATION AGENT. 


eae ee ei re th ie 


In 8vo, price §s., cloth, 


THE LAW OF PROMOTERS OF PUBLIC COMPANIES. 


By NEWMAN WATTS, 


OF LINCOLN’S INN, WAREISTER-AT-LAW. 


** Some recent cases in our law courts, which at “Mr. Watts has brought together al! the lead- 
the time attracted much public notice, haye demon- | ing decisions relating to promoters and directors, 
strated the want of some clear and concise exposi- | and has arranged the information in a very satisfac- 
tion of the powers and habilities of promoters, and tory manner, su as to readily show the rights of 
this task has been ably performed by Mr. Newman different parties and the steps which can be legally 
Waus."—Javestor's Guardian. taken by promoters to further interests of new com 
panies.” -—Darly CAromnic le. 





In One Vol., 8vo, 
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